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PREFACE 


In the year 1873 the Secretary of State for India sent 
to the Government of India the rough draft of a Bill to 
consolidate tho enactments relating to the Government 
of India. This draft formed the subject of correspondence 
between the India Office and the Government of India, and 
an amended draft, embodying several proposals for altera- 
tion of the law, was submitted to the India Office by the 
Government of India in tho month of February, 1876. 
Ajtjyn^at dito the matter was allowed to drop. 

Tho case for consolidating the English statutes relating 
to India is exceptionally strong. The Government of 
India is a subordinate Goveniraent, having powers derived 
from and limited by Acts of Parliament. At every turn 
it runs the risk of discovering that it has unwittingly 
transgressed one of the limits imposed on the exercise 
of its authority. The enactments on which its authority 
rests range over a period of more than 120 y^ars. 
Some of these are expressed in language suitable to the 
time of Warren Hastings, but inapplicable to tho India 
of to-day, and unintelligible except by those who are 
conversant with the needs and circumstances of the times 
in which they were passed. In some cases they have been 
duplicated or triplicated by subsequent enactments, which 
reproduce with slight modifications, but without express 
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repeal, the provisions of earlier statutes ; and the combined 
effect of the series of enactments is only to be ascertained 
by a careful study and comparison of the several parts. 
A consolidating Act would repeal and supersede more than 
forty separate statutes relating to India. 

In England the difficulty of threading the maze of 
administrative statutes is mitigated by the continuity 
of administrative tradition. In India there is no similar 
continuity. Tlie Law Member of Council, on whom the 
( Jovernor-Goneral is mainly dependent for advice as to 
the nature and extent of his powers, brings with him from 
England either no knowledge or a scanty knowledge of 
Indian administration, and holds office only for a term 
of five years. The members of the Civil Service who 
are posted at the head -quarters of the Cmitral and Local 
Govenimonts are engaged in climbing swiftly up the 
ladder of prefer] ricnt, and rarely pause for many years 
on the same rung. Hence the risk of misconstruing 
administrative law, or overlooking some important restric- 
tion on administrative powers, is exceptionally great. 

During various intervals of leisure since m;^retuf *. 

India I have revised and brought up to date the conso- 
lidating draft of 1873, and have endeavoured to make it 
an accurate n^production of the (existing statute law. The 
revised draft was submitted to the Secretary of State, but 
tlie conclusion arrived at, after communication with the 
Government of India, was adverse to the introduction of 
a consolidating measure into Parliament at the present 
time. It was, however, suggested to mo by the authorities 
at the India Office that tlie draft might, if published as 
a digest of the existing law, be useful both to those who 
are practically concerned in Indian administration, and to 
students of Indian administrative law. It has accordingly 
been made the nucleus of the follov/ing pages. 

The first chapter contains such amount of historical 
introduction as appeared necessary for the purpose of 
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making the existing law intelligible. The charters and 
Acts with which it deals have, of course, been carefully 
read, but beyond this the chapter makes no pretence to 
independent research. There are many excellent sum- 
maries of British Indian history, and the history of 
particular periods has been treated with more or less 
fullness in the biographies of Indian statesmen, such 
as those which have appeared in Sir William Hunter's 
series. But a history of the rise and growth of the 
British Empire in India, on a scale commensurate with 
the importance of tho subject^ still remains to be 
written. Sir Alfred Lyall’s admirable and suggestive 
Rise and Expansion of the British Dominion in India 
apj3ears to me to indicate, bettor than any book with 
which I am acquainted, tho lines on which it might be 
written. 

The second chapter contains a short summary of the 
existing system of administrative law in India. 

The tliird chapter is a digest of the existing Parlia- 
mentary enactments relating to tho government of India, 
Vii^jigSijKpkuM-tory notes. This digest has been framed on 
tho princi^^los now usually adopted in tlio preparation of 
consolidation Bills to bo submitted to Parliament ; that 
is to say, it arranges in convenient order, and states in 
language af)propriato to the present day, what is con- 
ceived to be tho net effect of enactments scattered through 
several Acts. When this process is aj)23liod to a large 
number of enactments belonging to difierent dates, it is 
always found that there are lacunae to be filled, obscuri- 
ties to be removed, inconsistencies to bo harmonized, 
doubts to be resolved. The Legislature can cut knots 
of this kind by declaring authoritatively how the law 
is to be construed. The draftsman or the text- writer 
has no such power. He can merely state, to the best 
of his ability, the conclusions at which ho has arrived, 
and supply materials for testing their accuracy. 
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The fourth chapter contains certain rules made under 
statutory authority with respect to the constitution and 
procedure of the Indian Legislative Council. 

The fifth chapter contains the charters of the four 
chartered High Courts in India. 

The sixth chapter, which deals with the application of 
English law to the natives of India, is based on a paper 
which I read a short time ago at a meeting of the Society 
of Comparative Legislation. It points to a field in which 
useful work may be done by students of comparative 
jurisprudence. 

In the seventh chapter I have tried to explain and 
illustrate the legal relations between the Grovernment of 
British India and the Governments of the Native States 
by comparison with the extra-territorial powers exercised 
by British authorities in other parts of the world, such 
as the countries where there is consular jurisdiction, and 
ill particular the modern protectorates. The subject is 
interesting and important, but full of dilficulty. The 
rules and usages which govern the relation between 
States and peoples of dilferent degrees* aSs^^d kyi^ji^ijf 
civilization are in a state of constant flux and rapid 
growth, and on many topics dealt with in this chapter 
it would bo unsafe to lay down general propositions 
without qualifying and guarding words. There are 
quicksands at every step. 

In the eighth and final chapt(jr I have printed some 
documents to which reference is often needed both by 
students and by practical administrators, but which are 
not always easy of access. 

I am indebted for valuable assistance to friends both 
at the India Office and in India, such as Sir Alfred Lyall, 
Sir Dennis FitzPatrick, Sir Philip Hutchins, Sir Arthur 
Wilson, and Mr. M. D. Chalmers, the present Law Member 
of the Governor-Generals Council, whose departmental 
notes 1 have freely used. Frequent reference has also been 
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made to the minutes of Sir H. S. Maine printed for the 
Indian Legislative Department in 1890. 

But although the book owes its origin to an official sug- 
gestion, and has benefited by the criticisms of official 
friends, it is in no sense an official publication. For any 
statements or expressions of opinion I am personally and 
exclusively responsible. 

I am indebted for the index to Mr. J. S. Cotton. 

0 . P. Ilbert. 


3 WnrTKHALL Gardens, 
February, 1898 . 
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English occupy the Cape. 

1810. Mauritius taken from 
Flench. 

1812. Napoh'on inva<les Russia. 

AVar lietweeii England and 
Unitcal States. 

(June. lionl Liv»'rpool, Prime 
Minister Jill 1H27). 

(Jul^ ) Bai t li oi Salam.inca. 

1813 ^Jnii(‘j Battle of Vittoria. 

(October 1619) Battle of 
Leij-zig. 


India. 

1799. Capture of Seringapatam. 
Death of Tippu. Partition of 
Mysore. 

1800. Subsidiary treaty with Nizam. 


1801. Incorporation of Carnatic. 
Oudh codes territory by subsi- 
diary treaty. 

1802. Treaty of Bassidn and re- 
storation of Pesliwd. 

1803. Leagu() of Sindia and Nagpur 
Raja (Ma rath as) . 

Maratlia War ' Hattb's of Assaye, 
A rga u m , Lm s wa r(‘(3 ) . 

1804. G.lekwar of Baroda submits 
to subsidiary system. 

1805 (July to Ortober i. liord Corn- 
wall is aga i u G overn or-( J eneral . 
— 8ucceed(‘d l)y Sir George 
Barlow (till 1807). 

1800. Mutiny of Sepoys at Vellore. 


1807. War with Trji van core. 
1807-13. Lord Minto, Governor- 
General. 

1809. Travaiicoro subdued. 


1813. Charter Act of 1813 (55 

George Ilf, c. 155). 

East India Compnny loses 
monopoly of Indian trade. 
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1814. First Peaoo of Paris. — 
N apoleon abdicates. Capo coded 
to England. 

1815 (February). Napoleon returns 
from Elba. 

(June i8. ) I >at tie of Waterloo. 

(Noveml)er.) Second Pea<*(‘ of 
Paris. 

1820. George IV. Congress at Trop- 
paii, afbirwardy. at Laybach. 

1821 ;May). Doalh of Napoleon 

Hu on a parte. (Jon gross of Ve- 
rona. ! 

1822 (Mareli 27). Canning ap- | 
pointed Governor-General of | 
India but made Foreign i 
Secretary inst(‘ad (Septt'mber). 1 

1825. Commereialj^aniein England. 

1827 (April 34). Canning, Prime 
Minister ; dies Augtist 8. 

(Si'ptomber 5.) Lord (Joderich, 
Prime Ministcu*. 

(October 20.) B#t.lo of Navarino. 

1828 (January 25). Duke of Well- 
ington, l*riine Minister. 

1830 (June 261. William IV. 

(NoveinlxM' 22.) Lord Grey, Prime 
Minister. 

1832 (June). Reform Bill pa.ssed. 


1834 (July 17). Lord Melbourne, 
Prime Minister; dismissed 
November 15. 

(December 26,) Sir Robert Pe* l, 
Prime Minister. 

1836 (April 8). Sir Robert Peel 
resigns. 

(April 18.) Lord Melbourne, 
Prime Minister. 


1813- 23. Lord Hastings, Goverunr- 
General. 

1814- 5. GiirkliaWar. 

1815. Kumaon ceded. 

1817. Pindaris conquered. 

1817 8. Third Manitba War, end- 
ing in annexation of Poona and 
reduction of Holkar and Rajpu- 
tana. 

1819. Wazir of Gudh assumes title 
of King. 


1823-28. Lord Amherst, Governor- 
General. 

1824. War with Burma. Rangoon 
taken. 

1826. Storming of Bluirtpur. An- 
ju'xation of Assam. 


1828-35. Lord William Bentinck, 
Go vernor-G eneral . 

1830. Mysore b(;(^onies a protected 
Slate. 

i 

j 1833. (J'liarter Act ^3 & 4 Will. IV, 
c. 85) terminates trading func- 
tions of East India (Jompany 
and defines legislative powers 
of (Governor General in Council. 

Macaulay appoinled legislative 
member of Governor-Genorars 
Council. 

1834. Annexation of Coorg. 


1835. Lord Hoytesbury appointed 
Govern or- General by Sir R. 
Peel but appointment cancelled 
by Whigs, 
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1837. Queen Victoria. 

1839-42. War between Fnglan<l 
and China. 


1841 (September 6\ Sir R, Peel, 
Prime Minister. 


1846. Rejxal of Corn Laws. 

(June } Sir R. Peel resigns. 

(July 6.) Lord John Russell, 
Prime Minister. 

1848. Chartist riots. — Revolution 
in Prance. 


1862. Louis Napoleon, Emperor. 
(February 27.) Lord Derby, 
Prime Minister. 

(December 28.) Lord Aberdeen, 
Prime Minister. 


1864»5. Crimean War. 


India. 

. 1836-42. Lord Auckland, Governor- 
General. 

; 1836. Lieutenant-Governorship of 

! North-Western Provinces con- 

.sti tilted. 

1838. First Afghan War. 

, 1839. Capture of Gha/ni and Kan- 

I dahar. 

i Death of Ranjit Singh. 

, 1840. Surrender of Dost Mo- 

1 hammad. 

1 1841. Insurrection at Cabul and 
disastrous ri'treat of British 
troops. 

1842-44. Lord Ellenborough, 
Gov<‘rnor-( hmeral. 

1842. Pollock recaptures and eva- 
cuates Cabul. 

1843. Annexation of Sind (Battle 
of M<‘eanee). — (Capture of 
Gwalior. 

1844- 48. Lord Hardinge, Gover- 
nor-General. 

1845. Danish possessions bought. 

1845- 0. Sikh War. Battles of 
Mudki aml^erozeshah (1845). 

1846. Battles of Aliwal and So- 
braon. — Tn‘aty of Lahore. 


1848-56. Lord Dalhou.sie, Gover- 
nor-tfeneral. 

1849. Satara annexed. — Second 
Sikh War. Battles of Chil- 
lianwallah and Goojerat. — 
Punjab annexed. 

1850. Bombay Ra il way commenced. 

1852. Second Burmi'se War. — 

Pegu annexed. ' 

1853. Last Cliarter Act (16 & 17 
Viet. c. 95 pas.sed ; remodels 
constitution of Legislative 
Council. 

Jhansi, the Borars, and Nagpur 
annexed. — Telegraphs com- 

menced. 

1854. Bengal constituted a Lieu- 
tenant-Governorship. 
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1855 (Fel)ruary lo). Lord Palmer- 
ston, Prime Minist(*r. 

1860. Treaty of Paris, 1856. Oudh aniioxed. 

1850-62. Lord Canning, Governor- 
General. 

1867-8. Indian Mutiny. — Out- 
breaks at Meonit and Delhi 
(June). Delhi taken (Sep- 
tember . First relief of Luck- 
now by Havelock and Oiitram 
(September). Final relief of 
Lucknow by Sir Colin Camp- 
bell (November). 

1868 February 25. Lord Derby, 1868. Government of India Act, 
Prime Minister. 1858 (21 & 22 Viet. c. 106), 

place.s British India under 
dire('t government of Crown. — 
Lord Canning, Viceroy. 

^November i.) Queen’s Amnesty 
Proclamation published in 
India. 

1859. Italian War. Battles of 1850. Punjab constituted a Lieu- 
Magenta and Solforino. tenant-Governor.ship under Sir 

Jurn'i 18.) Jjord E^almerston, John Lawrence. 

Prime Minister. Indian Code of Civil Procedure 

|)assed. 

1800. Indian Penal Code ptissed. 

1861. Indian Civil Service Act, 
1861 (24 25 Viet. c. 54), 

Indian Councils Act, 1861 
^24 & 25 Viet. c. 67), and 
Indian Higli Courts A(!t, 1861 
(24 k 25 Viet. e. 104), i)assed by 
Parliament. — Code of Criminal 
Procedure passed in India. 

1862-8. Lord Elgin, Viceroy. 

1864 60. Lord Lawrence, Viceroy. 

1864. Bhutiin Dwars annexed. 

180^ (November 6). Lord Russell 1865. Indian Succession Act 
becomes Prime Minister on passed, 

death of Lord Palincrston. 

1806. War between Prussia and 1866. Famine in Orissa. 

Austria. — Battle of Kttniggi iltz 
or Sad own. 

iJuly 6.) Lord Derby, Prime 1867 (September). Straits Settle- 
Minister. inents separated from India. 

1868 vTebruary 27). B. Disraeli, 1808. Sher Ali, Amir of Afghan- 
Prime Minister. istan. 


C 
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1868. Abyssinian expedition. 

^Doceinbor p.) W. E. Gladstone, 
PriiTK' Minister. 

1860 (November). Suez Canal 
opene<l. 

1870. Franeo-(4ernian War. — Re- 
volution in France. 

1871. King William of Prussia 
boeoiues (k'rinan Emperor. 

1874 (February 21). B. Disraeli, 
Prime Minister. 

1877. Russo-Turkish War. 


1878. Treaties of San Stefa no 
(March) and Berlin July). 


1880 (April 25). W. E. Gladstone, 
Prime Minister. 

1882. Indian troops used in the 
Egyptian War, 


1885 (June 2,|;. Lord Salisbury, 
Prime MinistiO’. 

1886 (February 6). W. E. (dad- 
storn', I’rime Minister. 

(August 3.) Lord Salisbury, 
Frimo Minister. 

1887. Jubilee of Queen Vi<*ioria’s 
reign. 


1802 (Augu >t t 3). W. E. Gladstone, 
J‘riM>e Mirii:-rer. 


1860 72. Lord Mayo, Viceroy. 

1860. Legislative Department of 
(Jovernnient of India ostab- 
UsIumI. 

1872. Imliaii Contract Act and 
Evi<lenc(‘ Act passed. 

1872-76. Lord N«)rthbrook, Vico- 
ri*y. 

1876 80. T.ord Lyttt)n. Vieon.y. 

1876-78. Famine in India. 

1877 (^January i). (^ueen pro- 
claimed Empress of India at 
Delhi. 

1878. Invasion of Afghanista n. 

1870 (July . Treaty of ( Jandamak. 

^September.) Cavagnari killed 
at Cabul. -English invade Af- 
gbanistan. 

1880-84. Loi'd Jdpnij, N’ieeroy. 

1880 eLily . Abdiinabman re- 
cognized as Amir of Afghan- 
istan. — liattle of Maiwand. 
(.ieiieral h’o^uts’ march from 
Cabul to Kamlahar. 

1884. Boundary (.'ommission ap- 
j)oii)t<.-d to settle North-Wo.st 
li« mtier. 

1884- 88. JiOrd Dutferin, Viceroy. 

1885. Third Burmese War. 

1886 (January 1). Upper Burma 
aUlH'Xed. 

(November 21.) Legislative 
( ■ouneil establisbeil for Nortli- 
Western Provima s. 

1888 03. Lonl Lansdowne, Viceroy. 

1880. Military expeditions sent 
against hill trilx^s. 

1800. (Jilin and Lushai expedi- 
tions. — Rising in Manipur. 

1801. Massacre in Manipur. 

1802. (Jonstitutiou and procedure 
of Indian I^egislativo Councils 
altered by Indian (Jouncils Act, 
^892 (55 & 56 Viet. c. 14). 
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1804 (March 3). Lord Rosebery, 1803. Separate armies of Madras 

Prime Minister. and Bombay abolisliod by Ma- 

1805 (July 2). Lord Salisbury, dras and Bombay Armies Act, 

Prime Minister. 1893 (56 it 57 Viet. c. 62). 

June 26.) Indian ]\Iint closed. 

1804 (January 27 . Lord Elgin, 
Viceroy. 

( Decern b(‘r 27.) Import duty im- 
2:)osed on cotton. 

1805. Cliitral Exi)odition. 

I 1896. PamiiK^ in India. Plague at 
Bombay and Poona. 

1807 (June\ .Tubilee colobrations 1897 ' April 9). Legislative Council 
in England. established for Punjab. Burma 

constituted a Lieutenant- 
Governorship, with a Legis- 
lative Council. 

(June 12.) Earthquake in Bengal. 

War on North- West i‘rn frontier. 


Goveun'ors-Ckneral oe Fort Wieeiam in Benoae 

1774. Warren Il^ptings t^Governor , 1805. Sirt ieorge Barlow (^temporary, 
of Bongal from 1772)'. October 10. 1805, to July 31. 

1785. SirJ. Macplierson (temporary, 1807). 

February i, 1785, to Septein- 1807. Lord Minto. 

her 12, 1786). 1813. Lord Moira (Marcpiis of 

1786. Lord Cornwallis. Hastings . 

1793. Sir John Slion* (LunI Teign- 1823. .John Atlain tcin})orary. 

mouth . January 9 to August i, 1823 . 

1798. Sir Alured Clarke (tmuporary, 1 1823. Lord .Amherst. 

March 6 to May 18, 1 798 . ! 1828. W. B. Bayloy (temporary, 

1798. Earl of M(u iiIngtoiM Marquis 1 March 13 to July 4, 1828). 

Welle.sley). ' 1828. Lord William Bentinck. 

1806. Lord Cornwallis (took office 
^uly 30, died October 5). 

Cjovernous-Generae oe Indea. 

1834. Lord William Ihuitinck. 1836. Lord Auckland. 

1836. Sir Charles Metcalfe (teiii- 1842. Lord Elleiiborough. 

liorary, March 20, 1835, to 1844. Sir Henry (Lord) Hardinge. 

March 4, 1836). 1848. Lord Dalhousie. 

’ For more minute particulars as to dates see the India List. 
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FROM Nov 

1856. Lord 

1868. Lord Cniiiiiiig fo<ndiiniod as 
O overnor-(Teiioral). 

1862. Lord Elgin. 

1864. Sir John ;Lord) Lawiviu-t*. 

1860. Lord Mayo. 

Pkksioents ok thk 

1784. Lord Sydiioy. 

1700. W. W. (Lvnvilk* l aftorwards 
Tiord (irenvillcL 

1703. Henry Dundas (afterwards 
Viscount Melville:. 

1801. Lord Lewisham afterwards 
Dartmouth''. 

1802. Lord Castlereagh. 

1806 (February i2;. Lord Minto. 

1806 '.July 26 . Tlionias Gronville. 

1806 lOetober i ). (Jeorge Tierney. 

1807. Kol)ert Dundas (afterwanls 
Viscount Mtdvillo). 

1800 (Jnly). Lord Ilarrowby. 

1800 (NoVfUiiber,, Robert Dundas 
(afterwards Vise(»unt Mcdvillo^. 

1812. Earl of Jhn kingliainshire. 

1816. (ieorgt^ ( 'ajiiiing. 

1821. Charles Bathurst. 

1822. Charles Watkiihs Williains- 
Wyiin. 

1828 ! Februaj y . R<d»ert J)undas 
(afterwards Vis(;ount Melville). 

vSE( KE'I'AKIES Ol- 

1858. Lord Stanley (afterwards Karl 
of Derby . 

1859. Sir Charles Wood (afterwards 
Viscount Halifax '. 

1866 (February;. Lord do <lrey and 
Ripon afterwards Marquis of 
Rlpon^. 

1866 July;. L<jrd Cranb<»rne (after- 
wards Marquis of Salisbury). 

1867. Sir St.ifl'ord Northcote (after- 
wards Earl o( Iddosleigh). 

1868. DeAe i AigyJI. 

1874. T o. 1 Salisbury. 


. I, 1858;. 

1872. Lord Northbrook. 

1876. Loj-d Lytlon. 

1880. Lord Ripon. 

1884. Lord Dufferin. 

1888. Lord Lansdowne. 

1804. Lord Elgin. 

Hoard of Control. 

1828 Sept. I. Lord Ellenborougli. 

1830. Charles (Jrant .afterwards 
Lord Chmelg'. 

1834. Lord Ellenboroiigh. 

1835. Sir John Cain Hobhouse. 

1841 Sopt. . Lord Ellenboroiigh. 

1841 AF.tober . Lord Fitzgerald 

and Vesci. 

1843. Lord Ripon. 

1846. Sir John Cam Hobhouse. 

1852 (Februai'y 6'. Fox Maule 
(afterwai’ds laud i’anniure and 
Earl of Dalhousiii . 

1852 vjH'bruary 28 . John Charle.s 
Herrios. 

1852 Di‘(*emb(u' 30 . Sir Charles 
Wood (aft^ wards Viscount 
Halifax). 

1855. Robert Ve^rnon Smith after- 
wards Lonl Lyv«*den). 

1858 March 6;. Lord Ellenborougli. 

1858 ' June . Lord Stanley (after- 
wards Earl of Derby). 

State eor India. 

1878. Hatliorne Hardy ^afterwards 
Earl fd’ ( hanbrook 

1880. Lord Hart ington (afterwards 
Duke of Devonsliiro). • 

1882. Lord Kimberley. 

1885. Lord Randolpli* Churchill. 

1886 V February). Lord Kimberley. 

1880 lAugu.st). Sir Richard Cross 
(afterwards Lord Cross). 

1892. Lord Kimberley. 

1804. H.H. Fowler (afterwards Sir 
If. Fowler). 

1805. Lonl (leorge Hamilton. 
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A DIGEST OF THE LAW RELATING 



Ilh-rOltlOAI, ISTltODClTIOy 

]]itiTTSTl authority in India may he traced, historically, to Twofold 

a twofold source, It is dci'ived ])artly from the llritish iJn'ty," 

Crown and Parliament, partly from the (Jrcat i\loi>’ul and 

’ I j ” III Indiii. 

other native rulers of India. 

In Jhif^land, the powers and jirivileges granted hy royal 
ch.aricr to the Bist India Comi»anv were contirmed, su]>ple- 
mented, regulated, and curtailed by successive Ae(s of 
Parliament, and were finally transfernH,! to the Crown. 

Ill India, concessions grantcnl by, or wrested from, native 
rulers gradually established the Company and the Crown as 
teri'itorial sovereigns, in rivalry with other country jiowers, 
and finally left the Ilritish Crown exercising undivided 
sovereignty throughout British India, and paramount autliority 
over the subordinate native States. 

It ns with the development of this power in England that 
we are at present eoneerned. The history of that develop- 
ment may be roughly divided into three periods. 

During the first, or trading, period, which begins with the Tluoo 
eharter of Elizabeth in ifico, the East India Company are of 
primarily traders. They enjoy important mercantile privileges, 
and for the purposes of their trade hold sundry factories, develop- 
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l.mid- 
inarks of 
first 
period. 


mostly on or near the coast but tliey have not yet assumed 
the responsibilities of territorial sovereignty. The eession of 
Burdwan, Midnapore, and Chittagong in 1760 makes them 
masters of a large tract of territory, but the first period may, 
perhaps, be most fitly terminated by the grant of the illwani 
in 176 5, wlum the Company become praetieally sovereigns of 
Bengal, Behar, and Orissa. 

During the second period, from 17^5 to the Company 
are territorial sovereigns, sharing their sovereignty in dimin- 
ishing proportions with the Crown, and gradually losing their 
mercantile privileges and functions. This p(;riod may, with 
ref(*renee to its gr(‘ater portion, be described as the period of 
double government, using the jihrase in the sense in which it 
was commonly applied to the system abolished by the Act of 
I(S58. The first direct interference of Parliament with the 
government of India is in 1773, and the Jhxird of Control is 
established in 1 784. 

The third and last period, the period of government by the 
Crown, begins with 1838, when, as an immediate consequence 
of tlie Mutiny of 1837, tin; remaining [lowers of the East 
India (k)mj)any are transferred to the Ci’owHa 

In each of these yieriods a few dates may be selected as 
convenient landmarks. 

The first period is the period of charters-. The charter 
of 1600 was continued and supplemented by other charters, 
of which the most important were James Ds charter of 1609, 
Charles IPs charter of j66r, James II's charter of 1686, 
and William III^s charters of 1693 and 1698. 

Tlie rivalry between the Old or ^ Jiondon ^ Company 

' Seo thc! map of India in 1760 in Sir A. Lyall’s llritish Dominion in 
India, p. 136, and iho maps appondod lo JMr. A. T). Innos’ Dritain and lior 
liivals in ili,- Eighleuntli (Jentiiry. Tin* Indian cliaptors of Mr. Innos’ 
littlr hook ^!i’’c a very oioar account of tin* cansos and Hfeps of tho progress 
of British rnl- i»i India during tlio period iu foro tho Froindi Uovolution. 
Ihoro is a us •iul skjjfrli of tlio history of ilio East India Company in tlio 
aiticlc ujmIoi' liat titlo in tho ])i(;tionai'y of Political Economy. 

‘ Th<* cl.;.ri( rs . f tlic Company arc judiitcd in full in Sliaw’s Charters 
of the El*. ; Imtia Company (Madras, 1887;. 
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and the New or ^ English ’ Comi)a.ny was terminated by Cn. I . 
the fusion of the two Companies under Godolphin^s Award 
of lyoH, 

The wars with the French in Southern India between 1745 
and 1761 and the battles of Phissey (1757) and Baxar (1764) 
in Northern India indicate tlie transition to the second 
period. 

The main stages of the second period are marked by Acts Land- 
of Parliamentj occurring with one exception at regular in- "!eonV 
tervals of twenty years. 

NortlFs Regulating Act of 1773 (^3 ^ 3 ) 

followed by the Charter Acts of 1793, 1^13, i^33; aiid i(S53. 

The exceptional Act is Pitt’s Act of 17<S4. 

The Regulating Act organized the government of the 
Bengal Presidency and established the Supreme Court at 
Calcutta. 

The Act of 1784 (24 Geo. Ill, sess. 2, c. 25) established the 
Board of Control. 

The Charter Act of 1793 (33 3 ^) 

material change in the constitution of tlie Indian Government, 
but happened tif bo contemporaneous with the permanent 
s(*ttlement of Bengal. 

The Charter Act of 1813 (53 Geo. Ill, c. 155) threw open 
the trade lo India, wliilst reserving to the Company the 
monopoly of the China trade. 

The Charter Act of 1833(3 & 4 Will. IV, c. 8 5) terminated 
altogether the trading functions of the ('ompany. 

The Charter Act of 1833 (i6 & 17 Viet. c. 93) took 
away from the Court of Directors the patronage of posts in 
their service, and threw open Ihe covenanted civil service to 
general (;om petition. 

The third period was ushered in by the Government of Land- 
India Act, 1838 (21 & 22 Viet. c. 106), which declared that 
India was to be governed by and in the name of Her 
Majesty. The change was announced in India by the 
Queen^s Proclamation of November 1, 1838. The legisla- 

B 2 
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('i{. I. tive councils and the high courts were established on their 
present basis by two Acts ot* iH6i (24 & 25 Viet. ce. 67, 
104). Sin(*e that date rarliamentary legislation for India 
has been confined to matters of detail. The East India 
Company was not formally dissolved until 1874. 
ciMi torof The first charter of the East India Company was granted 
Mi/aiuth. December 31, 1600. The circumstances under which tlie 
grant of: this charter arose have been recently described by 
Sir A. Lyall. The customary trade routes from Jhirope to 
the Fast had been (‘losed by the Turkish Sultan. Another 
route had been opened by the discovery of tlu^ (\‘i])e of Good 
Hope. Thus tlie trade with the Fast had l)een transferred 
from the cities and states on the Mi'diterranean to the states 
on tlic Atlantic sea-board. Among these latter Portugal 
took the l('ad in develojung the Indian trade, and when Pope 
Alexander A'l (Uoderic Borgia) issiuul his Bull of May, 
1493 dividing whohi undiscovered non-Christian world 
between Spain and Portugal, it was to Portugal tliat he 
awarded India. But since J3<So Portugal had been subject 
to the Spanish Crown. Holland was at war with Spain, and 
was endeavouring to wrest from her the moltlopoly ot Eastern 
trade which had come to her as sovereign of Portugal. 
During the closing y(’ars of the sixteenth century, associations 
of Dut('h Tnerchants ha<l fitted out two great expeditions to 
Java by the ('Upe (1093-96, and 139(8-99), and were shortly 
(1602) to be combined into the powerl’iil Dutch East India 
('oinpany -. Pndcstant England was the political ally of 
Holland, but her conini(*rcial rival, and English merchants 
were not prej^ared to see the Indian trade pass wholly into 
her hands. It was under these circumstances that on 
SeptenilxM- 24, J399^ the merchants of London held a meeting 
at luimder^s Hall, under the Lord JMayor, and resolved to 

liijitf ? iij NuvaiTcto. Coloccioii do los Viag('s y Dosoubriini^'iitos, 
ii. ,iNn. I a.. 

As, O) ii>(‘ Dutch Fust Indiii Cdtnpjiny, esproiiilly in its roljition io tlio 
O.'ipc, bc • i.u(iys. Historical Gcograj.ljy of tiio British CoJonios, vol. iv. 
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form an association for the purpose of establisliing direct Cn. i. 
trade with India. But negotiations for peace were then in 
progress at I^oulogne, and Queen Elizabetli was unwilling 
to take a step which would give umbrage to Spain. Hence 
she delayed for fifteen months to grant the charter for wliicli 
the London men^hants had petitioned. The charter^ in- 
cor])orated (Toorge, Earl of Cumberland, and 215 knights^ 
aldermen, and burgesses, by tlie name of the ^ (Governor and 
Company of Merchants of London trading with the East 
Indies.^ The Company were to elect annually one governor 
and twenty-four committees*'^, who were to have tlie direction 
of the (\:)mpany^s voyages, tlie ])rovision of shipping and 
merchandises, the sale of merchandises returned, and the 
managing of all ollnn* things belonging to the Company. 
Thomas ISmith, Alderman of Jjondon, and Governor of the 
Levant (■om])any was to be the first governor b 

Tlie Company might for fifteen years ^ freely traflie and 
use the trade of merchandise by sea in and by such ways 
and passages already found out or whi(.*h hereafter shall 
be found out and discovered . . . into and from the I]ast 
Indies, in the <^untries and parts of Asia and Africa, and 
into and from all the islands, ports, havens, cities, creeks, 
towns, and places f)f Asia and Africa, and America, or any 
of them, beyond the Cape of Bona Esperanza to the 
Streights of Magellan.^ 

During these fifteen years the (^om])any might assemble 
themselves in any convenient place, ^within our dominions 
or elsewhere/ and there Miold court ^ for the Company and 
the affairs thereof, and, being so assembled, might ‘make, 
ordain, and constitute such and so many reasonable laws, 
constitutions, orders, and ordinances, as to them or the 

^ Prijitod below, p. 464. 

“ The neceiit is perliaps to bo Jaid oil tho last syllable. 

^ In 1609 ho was apixdntecl treasurer of tlie Virginia Company. 

‘ For original documents relating to tho early voyages of tho East 
lndi.a Company and its predecessors in trade, see Calendar of State 
Papers, Colonial, East Indies, for tlie sixteenth and seventeenth centuries. 
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lionai iu* 
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Elizabeth. 

tion of 
Company. 


greater part of tliem being then and there present, shall 
seem necessary and convenient for the good government of 
the same Company, and of all factors, masters, mariners, 
and other officers, employed or to be employed in any of 
their voyages, and for the better advancement and con- 
tinuance of tlie said trade and trallick.^ They might also 
impose sucli pains, punishments, and ])enalties by imprison- 
ment of body, or by lines and amerciaments, as might seem 
necessary or convenient for observation of these laws and 
ordinances. Ihit tlieir laws and punishments were to be 
reasonalde, and not contrary or repugnant to the laws, 
statutes, or customs of the English realm. 

Tlie cliartor was to last for fifteen years, subject to a power 
of determination on two years^ warning, if the trade did not 
appear to be prolitable to the realm. If otherwise, it might 
be renewed for a further term of fifteen }ears. 

The Company^s right of trading, during the term and 
within the limits of tin* charter, was to he (‘xclusive, but 
they might grant licences to trade. Unautliori/ed tinders 
were to be liable to forfeiture of their giiods, shi])s, and 
tackle, and to ‘ imprisonment and such othi%^ pimishmeut as 
to us, our In.'irs and successors, for so high a contempt, shall 
sctaii meet and conveuieiit.^ 

The Company might admit into their body all such 
apprentices of any member of the Conijiany, and all such 
servants or factors of the Comjiany, ‘and all such other’ 
as to the majority present at a court might he thought 
fit. If any member, having promised to contribute lo- 
nards an adventure of the (mmjiany, failed to pay his 
contribution, he might he removed, disenfranchised, and 
displaced. 

The points of constitutional interest in the charter of 
Elizabeth are the constitution of the Company, its privileges, 
and its legislative powers. 

Iho twenty-four committees to whom, with the governor, 
n. entrusLeii t ie direction of the Company’s business, are 
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individuals, not bodies, and are the predecessors o£ the later Cn. I. 
directors. Their assembly is in subsecpicnt charters called 
the court of committees, as distinguished from the court 
general or general court, which answers to the ^general 
meeting^ of modern companies. 

The most noticeable difference between the charter and 
modern instruments of association of a similar cliaracter is 
the absence of any reference to tJie capital of the Com])any 
and the corresponding qualification and voting powers of 
members. It appears from the charter that the adventurers 
had undertaken to contribute towards the first \’oyage certain 
sums of money, which were ‘ set down and written in a book 
for that purpose,'’ and failure to })ay their contributions to 
the treasurer within a specified date was to involve ^ removal 
and disenfranchisement ^ of the defaulters. ]5ut the charter 
does not specify the amount of the several (‘ontributions \ 
and for all that app(.‘ars to the contrary each adventurer was 
to be equally (‘ligil)le to the ofiicc of committee, and to have 
equal voting power in the general <‘Ourt. The explanation 
is that the Company belonged at the outset to the simpler 
and looser form^f association to which the (h'ty Companies 
then belonged, and still belong, and which used to be known 
by the name of ‘ regulated companies.^ The members of 
such a company were subject to certain common regulations, 
and were entitled to certain common privileges, but each of 
them traded on his own separate capital, and there was no 
joint stock. The tnuling privileges of tlie blast India 
Company were reserved to the members, their sons at 
twenty-one, and their apprentices, fa(*tors, and servants. 

The normal mode of axlmission to full memlxn*ship of the 
Company was through the avenue of apprenticeship or 
service. But there was power to admit ^ others,^ doubtless 
on the terms of their offering suitable contributions to the 
adventure of the Company. 

^ Tho total amount subscribed was, in fu<;t, ^30,133, and there were 
loi subscribers. 
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Ch. I. Wlicn an association of tliis kind had obtained valuable 
concessions and privileges, its natural tendency was to become 
an extremely close corporation, and to slmt its doors to out- 
siders except on prohibitory terms, and the efforts of those 
who suffered from the monopoly thus created were directed 
towards reduction of these terms. Thus by a statute of 1497 
the powerful ]Merchant Adventurers trading witli Flanders 
had been required to reduce to 10 marks (£6 13.9. 4^/.) the 
fine payable on admission to their body. Hy similar enact- 
ments in the seventeenth century the Russia Company and 
Levant Company were compelled to grant privileges of 
membership on such easy terms as to render them of merely 
nominal value^ and thus to entitle the companies to what^ 
according to Adam Smith, is the highest eulogium which can 
be justly bestowed on a regulated company, that of being 
merely useless. The charter of Jhizabeth contains nothing 
specific as to the terms on which admission to the privileges 
of the Company might be obtained by an outsider. It had 
not yet been ascertained how far those j^rivileges would 
be valuable to members of the Company, and oppressive to 
its rivals. 


Privileges 

('om- 

]>any. 


The chief privilege of the Company was the exclusive 
right of trading between geograj)hical limits which were 
practically the Capo of Good Hope on the one hand and the 
Straits of JIagellan on the other, and which afterwards 
became widely famous as the limits of tin* ('ompany^s charter. 
The only restriction imposed on the right of trading within 
this vast and indefinite area was that the (>)mpany were 
not to ‘undertake or address any trade into any country, port, 
island, haven, city, creek, towns, or plac(‘s being* already in the 
lawful and actual possession of any such Christian Prince 
or State as at this present or at any time hereafter shall be 
in league or amity with us, our heirs and successors, and 
which doth not or will not accept of such trade.^ Subject 
to this restriction the trade of the older continent was allotted 


t(> the advc iit lers with the same lavish grandeur as that 
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with which the Pope had granted rights of sovereignty over Cii. I. 
the new continent^ and with which in our own day the ^ 
continent of Africa has been parcelled out among rival char- 
tered companies. The limits of the English charter of 1600 
were identical with the limits of the Dutch charter of 1602, 
and the two cliarters may be regarded as the Protestant 
counterclaims to the monopoly granted by Poj)(? Alexander's 
Hull .During the first few yc*ars of their existence the two 
Com])anies carrii'd on their undertakings in co-operation with 
each other, but they soon began to (juarrel, and in 1611 we 
find the London merchants praying for protection against 
(heir Dutch competitors. Projects for amalgamation of the 
English and Dutch Companies fell through, and during 
the greater part of the seventeenth century Holland was the 
most formidable rival and opponent of English trade in 
the East. 

‘ 15 y virtue of our Prerogative Poyal, which we will not in 
that behalf have argued or brought in ([uestion,’ the Queen 
straitly charges and commands her subjects not to infringe 
the privileges granted by her to the Company, u})on ])ain of 
forfeitures and ^tluT penalties. Nearly a century was to 
elapse before the Parliament of 1693 formally declared the 
exercise of this uinpiestionable prerogative to bo illegal as 
transcending the [lowers of the Crown. Put neither at the 
beginning nor at the end of the seventeenth century Avas 
any doubt entertained as to the expediency, as apart from 
the constitutionality, of granting a trade monopoly of this 
description. Such monopolies Avere in strict accordance 
with the ideas, and were jiistilied by the circumstances, of 
the time. 

In the seventeenth century the conditions under Avhich 
private trade is now carried on with the East did not exist. 

Beyond certain narrow territorial limits international laAV did 

^ Queen Elizabeth told Mendoza, llic ambassador of Philip II, that ‘sho 
did not acknowledge the Spaniards to have any title by donation of tlie 
Bishop of Romo.’ 
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I'H. I. not run, diplomatic relations had no existence ^ Outside 
those limits force alone ruled, and trade competition meant 
war. In the nineteenth century we annex territory for the 
sake of developin,!^ and securing- trade. The annexations of 
the sixteenth century were annexations, not of territory, but 
of trading' grounds. The pressure was the same, the objects 
were the same, the methods were ditTcu’ent. For the successful 
prosecution of Eastern trade it was nec(‘ssary to have an 
association [K^werful enough to negotiate with native princes, 
to entorce dis(‘iplino among its agcmts and servants, and to 
drive off Euro})ean rivals with the strong hand. No A\ csteni 
State could alford to support more than one such association 
without dissipating its strength. The independent trader, 
or interloper, was, through his weakness, at the mercy of the 
loreigner, and, through his irresponsibility, a source of danger 
to his countrymen. It was because tlu^ trade monopoly of 
the East India Company had outlived the conditions out 
of which it arose that it.s extinction in the present century 
was greeted with general and just approval. 

The powers of making laws and ordinam^es granted by the 
jKiwors of charter of Elizabeth did not differ in their general ])rovisions 
Qjjj were evidently modelled on, the pow('rs of making 
by-laws commonly {‘xercised by ordinaiy municipal and com- 
mercial corporations. No copies of any laws made under the 
early charters are known to exist. They would doubtless 
have consisted mainly of regulations for the guidance of the 
Company s factors and apprenticc.s. Unless stipplemented by 
jiidicial and punitive powers, tlie early legislative powers of 
tne Company could hardly have heeji made effectual for any 
further purpose. Eut tiny are of historical interest, as the 
germ out of which the Anglo-Indian codes were ultimately 
developed. In this connexion they may be usefully com- 
pared with the provisions which, twenty-eight years after 

‘ The of things in Europoaii watcTs was not much better. See 
the (iOM ripliviii r*] j>irt>oy in fin) Meflitorranoan in tJio soventeentli century 
in Masson, IJistu: v du Commerce Franyais dans le Levant, chap. ii. 



HISTORICAL INTRODUCTION 


II 


tlie charter of Elizabeth^ were granted to the founders of Ch. I. 
Massachusetts. 

In 1628 ("harles I granted a charter to the Governor and Hcsom- 
Conipany of the Massachusetts Bay in New England. It 
created a form of government consisting of a governor, romplny 
de])uty governor, and eighteen assistants, imd directed them 
to liold four times a year a general meeting of the Company 
to be called the ^ great and general Court,’ in which general 
court ‘the Governor or deputie Governor, and such of the 
assistants and freemen of the Company as shall be present 
shall have full power and authority to choose other persons 
to be free of Ihe Company and to elect and constitute such 
olllcers as they shall think fitte for managing the atfairs of 
the said Governor and Coni])any and to make Lawes and 
Ordinances for tlie (iood and AVelfare of the saide Company 
and for the Government and Ordering of the said Landes and 
Blaritasion, and the People Inhabiting and to inhabit the 
same, soe as such Lawes and Ordinances be not contrary or 
repugnant to the Lawes and Statutes of this our realme of 
Lngland.^ ^fhe charter of 1628 was replaced in 1691 by 
another charter, «rvhich followed the same general lines, but 
gave the governinent of the colony a less commercial and more 
political character. The main provisions of the charter of 
1691 were transferred bodily to the ilassachusetts constitu- 
tion of 1780, which is now in force, and which, as ^[i\ Bryce 
remarks', profoundly inlluenced the convention that prepared 
the federal constitution of the United States in 1787* 

Thus from the same germs were develo}x.'d the independent 
republic of the AVest and the dependent empire of the East. 

The Massachusetts Company may be taken as the type of , 

. „ T Kn.iili.sn 

the bodies of adventurers who during the early part ot the trading; 
seventeenth century were trading and settling in the newly 
discovered continent of the West. It may be worth while to 
glance at the associations of English mei’chants, who, at the 

* American Commonwealth, pt. 2, chap, xxxvii. Seo also Lyall, British 
Dominion in India, p. 54. 
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Ch. I, 


Kussiia 

Company. 


date of the foundation of the East India Company, were 
trading towards the East. Of these the most important were 
the Russia or Muscovy Company and the Levant or Turkey 
Company 

The foundations of the Russia Company ^ were laid by the 
discoveries of Ricliard Chancellor. In 1553-54 they were 
incorporated by charter of Philip and Mary under the name 
of ^ the Merchants and Adventurers for the discovery of lands 
not before known or frequented by any English.* They were 
to be governed by a court consisting of one g*()vcrnor (the first 
to be Sebastian Cabot) and twenty -eight of the most sad, 
discreet, and learned of the fellowships, of whom four were 
to be called consuls, and the otlnn's assistants. They were to 
liave libert}- to resort, not only to all parts of the dominions 
of S)ur cousin and brother, Lord John Razilowitz, Emperor 
of all Russia, but to all other parts not known to our subjects.'* 
And none but such as were free of or licensed by the Company 
were to frequent the parts aforesaid, under forfeiture of ships 
and merchandise— a comprehensive monopoly. 

In 3566 the adventurers were again incorporated, not by 
charter, but by Act of Parliament, under Mic name of ^the 
fellowship of Jhiglish Mercliaiiis for discovery of mnv trade 'V 
with a mono|K)ly of trade in Russia, and in the (countries of 
Armenia, Media, ilyreania, Persia, and the Cas])ian Sea. 

In tlie seventeenth century they were compelled by the 
Czar of the time to share with the Dutch their trading 
privileges from the Russian Government, and l)y an Act 
of 1698, which reduced their admission line to £5^, 

' A ^ood ufic.ount of tlie groat trading companies is given by Bonnas- 
si(‘iix, Ixjs Grandos Compagiiios do ComiiUMCo (Paris, 1892). Sec also 
Early Cliaidorod Goinpaiiios by Caiiston and Kooiio, the arti(;le on 
‘Colonics, Covcnunciit of, by (-oiujiaiiics’ in tJic Dictionary of Political 
Economy, and tJj(* artirdcon ‘ (-iiarlorcd Companies ’ in tJic Encyclopaedia 
of the Laws of England. 

2 As to the Eussiu Company, seethe Introduction to Early Voyages to 
Russia iu the publications of the Hakluyt Society. 

* 'Ibis is said io have been the first Englisli statute which established 
an exclusive meicantile corporation. ♦ 10 & ii Will. HI, c. 6. 
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their doors were thrown open. After this they sank into Cn. I. 
insig*nifieanee. 

A faint legal trace of their ancient privileges survives in 
the extra-territorial cliaracter belonging for marriage purposes 
to the churches and chapels formerly attached to their factories 
in Russia. Some years ago they existed, perhaps they still 
exist, as a dining club 

The Levant Company'^ was founded by Queen L^lizabeth Levant 
for the ])ur[x>se of developing the trade with Turkey under 
tlie concessions then recently granted by the Ottoman Porto. 

Under arrangements made with various Christian powers and 
known as the Capitulations, foreigners trading or residing in 
Turkey were withdrawn from Turkish jurisdiction for most 
civil and criminal purposes. The first of the (capitulations 
grantinl to England bears date in the year 1579, and the 
iirst charter of the Levant Company was granted two years 
afterwards, in 15H1. This charter was extended in 1593. 
renewed by Janies I, confirmed by Charles I I, and, like the 
hkist India Company's charters, recognized and modi lied by 
various Acts of Parliament. 

The Levant ‘Eompaiiy attempted to open an overland trade 
to the East Indies, and sent merchants from Alejipo to 
Bagdad and thence down the Persian Gulf. These meixthants 
obtained articles at Ijahore and Agra, in Bengal, and at 
Malacca, and on their return to England brought information 
of the profits to be acquired by a trade to the East Indies. 

In 1393 Levant Company obtained a new charter, em- 
])owering them to trade to India overland through the 
territories of tin? Grand Signor. Under these circumstances 
it is not surprising to find members of the Ijevant Company 
taking an active part in the promotion of the East India 
Company. Indeed the latter Company was in a sense the 
outgrowth of the former. Alderman Thomas Smith, the 
first Governor of the East India Company, was at the same 

' MacCullocli, Dictioiiiiry of Conimor<*e, 1871 odilion. 

* As to the Levant Company and the Capitulations, see below, p. 416. 
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time Governor of the Levant Company, and the adven- 
tures of the two Companies were at the outset intimately 
connected with each other. At the end of the first volume 
of court minutes of the East India Company are copies 
of several letters sent to Constantinople by the Levant 
Company \ 

TIad history taken a different course, the Levant Company 
rni^ht have founded on the shores of the Mediterranean 
an empire built up of fragments of the dominions of the 
Ottoman Porte, as the East India Company founded on 
the shores of tlie Bay of Bengal an empire built up of frag- 
ments of tlic dominions of the Great Mogul. But England 
was not a ]\lediterranean ]iowcr, trade with the East had 
been deflected from the Mediterranean to the Atlantic, and 
the causes which had destroy(‘d the Italian mendiant states 
were fatal to the Levant Company. As the East India 
Company grew, the Levant Company dwindled, and in 1825 
it was formally dissolved. 

To return to the Ea.st India Company. 

During the first twelve years of its existence, the Company 
traded on the principle of each subscriber contributing 
separately to the expense of ca<‘h voyage, and reaping the 
whole profits of his subscription. The voyages during these 
years are therefore known in the annals of the Company as 
the ‘separate voyages/ But, after 1612, the subscribers 
threw their contributions into a ‘ joint stock,^ and thus con- 
verted themselves from a regulated company into a joint-stock 
company, which however differed widely in its constitution 
from tlii' joint-stock companies of the present day 2, 

In the meantime James I had in 1609 renewed the 
charter of Elizabetli, and made it perpetual, subject to 
determination after three years^ notice on proof of injury 

^ See th( Pnppr on the India Office Records read by Mr. F. C. Danvers 
before the Soeiidy of Arts on .January 17, 1890. 

Se< Bird wood, p. 45 ; Mill, British India, i. 21 ; and remarks in 
Maepherson’s Aniuds of Commerce, 
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to the nation \ Tlie provisions of this charter do not, except Ch. I. 
with regard to its duration, differ in any material respect 
from tliose of the charter of Elizabeth. 

It has been seen that under the charter of Elizabeth Boginnin^ 
the Company had power to make laws and ordinances for tlie 
government of factors, masters, mariners, and other olHcers 
employed on their voyages, and to punish offenders by fine pany. 
or imprisonment. This power, was, however, insufficient for 
the punisliment of grosser offences and for the maintenance 
of discipline on long voyages. Accordingly, the Company were 
in the habit of procuring for each voyage a commission to 
the ^ general ^ in command, emjx)wering him to inflict punish- 
ments for non-capital offences, such as murder or mutiny, and 
to put in execution ‘ our law called martial 

This course was followed until 1615, when, by a Royal Onint of 
grant of December j 6, the power of issuing commissions ^ 
embodying this authority was given to the Company, subject 
to a proviso requiring the verdict of a jury in the case of 
capital offences. 

By i 6'23 the increase in the number of the Company's U rant af 

1623. 

settlements, antW the disorderliness of their servants, had 
drawn attention to the need for further coercive powers. 
Accordingly King James I, by a grant of Eebinary 14, 

162^'^, gave the (Company the power of issuing similar 
commissions to their presidents and other chief oflicers, 
a\ithorizing them to punish in like manner offences com- 
mitted by the Cornpany^s servants on land, subject to the 

‘ A boautifully ongrossiMl an<l illuminated copy of the charter is among 
the parchment records of the East Tmlia Company. Sec Birdwood, p. 284. 

For an example of a stmteiice of capital punishment und(‘r one of these 
conijuissioiis, s(‘e Kaye, Administration of East India Companv, p. 66. 

In transactions with natives tlie Company’s servants wtoij nominally 
Hulgect to the native courts. Rights of extra-mural jurisdiction had not 
yet been claimed. 

^ Original among parchment records of Company. Copy in Rymer's 
Foedera, xvii. 450. Tlie double date liere and elsewhere indicates a refer- 
ence to the three montlis, .lanuary, February, March, wliich according to 
the Old Stylo closed the old year, wliile under tlie New Style, introduced 
m 1751 by the Act 24 Ceo. II, c. 23, they begin the new year. 
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like proviso as to the submission of capital cases to the 
verdict of a jury. 

The history of the Company durin<? the reigns of the first 
two Stuarts and the period of the Commonwealth is mainly 
occupied with their contests with Dutch competitors and 
English rivals. 

The massacre of Amboyna (Febrnaiy i 6 j is the 

turning-point in the rivalry with the Dutch. On the one 
hand it enlisted the patriotic sympathies of Englishmen 
at homo on behalf of their countrymen in the East. On 
the other hand it com|)cllcd the Company to retire from the 
J^astern iVn'liipclago. and concentrate their efforts on the 
])en insula of India. 

Under Charles I the extensive trading privileges of 
the Company were seriously limited. Sir William Courten, 
through the inlluenee of Fndymion Porter a gentleman of 
the bedchamber, obtained from the king a lieem^c to trade 
to the East Indues in(h‘pendently of the tlast India Company. 
His association, which, from a settlement established by it at 
Assada, in Madagascar, was often spoken of as the Assada 
Company, was a thorn in the side* of the India (Vnnpany 
for many years. 

Under the Commonwealth the intervention of the Protector 
was obtained for the settlement of the ('ompany’s dirferences 
both with their Dutch and with th(;lr .English competitors. 
Py the Treaty of Westminster in 16^4, Cromwell obtained 
from the Dutch payment of a sum of tSj,ooo as com- 
pensation for the massa(*re of Am]>oyna and for the exclu- 
sion of the Com])any from trade with the Si)i(fe Islands. 
Difiicultics arose, liowovcr, as to the apportionment of this 
sum among the sciveral joint stocks of which the (k)mpany’s 
ca})ital was then composed, and, pending their settlement, 
Cromwell borrowed i/jOjCoo of the sum for the expenses 
of the State. He thus anticipated the policy subsecpiently 

* ilerrick’.s friend, to whom lio dedivattid liis poem on ‘Tlio Country 
Life.’ 
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adopted by Montag-u and his successors of compellinj^ the Cir. I. 
Company to ^rant public loans as a price for their privile^vs. 

Ultimately the Company obtained from Cromwell iu 1657 Crom- 
a charter under which the rump of Courten^s Association of 
was united with the blast India Company, and the different 
stocks of the Com[)aiiy were united into a new joint stock L 
No co])y of this charter is known to exist. Perhaps it was 
considered impolitic after the Restoration to preserve any 
evidence of favours obtained from the Protector. 

Durino* the period after the Restoration tl\e fortunes of The Com 
the Company are centred in the remarkable personality * 

of Sir Josiah Child, and are depicted in the vivid pages 
of Macaulay. lie has described how Child converted the 
Company from a AVluT^ to .a I'ory Association, how he 
induced James II to become a subscriber to its capital, how 
bis poli(*y was temporarily baflied by the Revolution, how 
vig'orously he fouglit and how lavishly he bribed to counteract 
the growing’ inliuenc'e of the rival Englisii Company. 

Marks of royal favour are conspicuous in the charters of 
the Restoration period. 

'Ibe ebarter granted by Cbarles II on A})ril 3, 1661, Hilaries 
conferred new and important privileges on the Company, eiuntc'r .4 
Their constitution remained practically unaltered, except that 
the joint-stock princii)le was recognized by giving each 
member one vote for every £500 subscribed by him to the 
Company's stock. But their powers were materially increased. 

They were given ‘ power and command ^ over their fortresses, 
and were authorized to ap])oint governors and other officers 
for their goveiTiment. The governor and council of each 
factory were empowered ^ to judge all persons belonging to 
the said Governor and (k)m|amy or that shall be under 
them, in all causes, whether civil or criminal, according 
to the laws of this kingdom, and to execute judgement 
accordingly.'^ And the chief factor and council of any 

^ Soe the Preface to Shaw’s Charters, p. v, and Lyall, British Dominion 
in India, p. 28. 
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place for which tliere was no governor were empowered 
to send offenders for pnnisliincnt, either to a place where 
there was a governor and eonneil, or to England. 

The Company were also empowered to send ships of war, 
men, or ammunition for the security and defence of their 
factori(is and ])]aees of Irade, and ‘to choose (jommanders 
and oificcrs over tluun and to give tludii power and autliority, 
by commission under their common seal or otherwise, to 
continue or make j)eaee or war with any people that are 
not Christians, in any places of llieir trade, as shall be 
for the most advantage and benedt of the said (lovernor 
and Comj)any, and of their trade/ Tliey were furtlier 
empowered to creed fortifications, and supply them with 
provisions and ammunition, duty fre<‘, ‘ as also to transport 
and carry over such number of men, being willing thereunto, 
as they shall think tit,'’ to govern I hem in a legal and 
reasonable manner, to punish them for misdemeanour, and 
to fine tlioni for breach of orders. They might seize* 
unlicensed jiersons and send them to hlngland, punish p<a\sons 
in their employment for olfeiU'es, and in case of their 
appealing against the seniem'c seize thcKi and send them 
as prisoners to iMigland, there to receive such condign 
punishment as the merits of the ofT(‘nders^ cause should 
require, and the laws of the nation should allow. 

AYith regard to the administration of justice, nothing 
appears to have l)(*en done towards carrying into effect tin* 
provisions of the (‘harter of 166] till the beginning of 
16 yH, Madras was at that time the chief of the Cornjiany^s 
sidtlements in India \ and the arrangements there for 
the administration of justice before 1678 appear from 
Mr. Wheeler’s Madras in Olden Times to have been 
as follows ; — 

It was the duty of the custom(*r or fourlli council, mint 
master and paymaster, or any two of them, to sit every 

ih(‘ of Madras or Fort 8t. Ooorgo had boon erected int<' 
a in 1651. 
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Tuesday and Friday in the ehoultry^ to do the common Cji. i. 
justice of the town, and to take care that the scrivener of the 
choultry duly registered all sentences in Portuguese, and 
that an exact register was kept of all alienations or sales ol* 
slaves, houses, gardens, boats, ships, &c. The purser-general 
or paymaster had also to take charge of the concerns of 
deceased men, and to keep a book for registering wills and 
inventories. In the same book was to be ke]>t a register of 
births, christenings, marriages, and burials of all English men 
and women within the town. The justices would appear 
to hav(' also acted as coroners. 

Tn i 67(S the agent and council at Madras resolved that, 
under the charter of they had power to judge all 

persons living under them in all cases, whether criminal or 
civil, a(‘Cording to tlie Englisli laws, and to execute judgement 
accordingly, and it was determined that tin* governor and 
«'Ouncil should sit in the chapel in the fort on every \Yednesday 
and Saturday to liear and judge all causes. But this high 
court was not to supersede the justices of the choultry, who 
were still to hear and de(‘ide petty cases. 

Tn the meantftie the port and island of Bombay, whiclMinnu ot 
had, in 1661, l)cen ceded to the British Crown as part of the to th^ ^ 
dower of Catherine of Braganza, were, by a charter of 1669, 
granted to the Itlast India Company to be held of the Crown, 

•as of the Manor of Crcenwich in free and common soccage,^ 
for the annual rent of £10. 

And by the same charter the Company were authorized to 
take into their s(‘rvice su<di of the.king^s officers and soldiers 
as should then be on the island, and should be willing to serve* 
th(?m. The ollu^ers and men who volunteered their services 
under this power became the ciulets of the Company's ‘ ist 
European Begiment,^ or ‘ Bombay Fusiliers,^ afterwards the 
103rd Foot'-^. 

^ A Southern India word, moju ing .a liall, or shod, or loggia, used eitlior 
as a rosting-phaco or for purposes of business, like the Roman basilica. 

“ Bird wood, Report, p. 222. 
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The Company were aiiihorizecl^ throii^’Ii their court of 
committees, to make laws, orders, ordinances, and constitu- 
tions for the g'ood g*overnmcnt apd otherwise of the port and 
island and of the inhabitants thereof, and, by their <>overnors 
and otlier oilicers, to exercise judicial autliority, and have 
power and authority of government or command, in the 
island, and to repel any force which should attemj)t to 
inhabit its precincts without licence, or to annoy the in- 
habitants. Moreover, the primapal governor of the island 
was empowered Mo use and exercise all those powers and 
authorities, in cases of rebellion, mutiny, or sedition, of 
refusing to s(‘rve in wars. Hying to the enemy, forsaking 
colours or ensigns, or other offences against law, custom, and 
discipline military, in as large and ample manner, to all 
intents and purposes whatsoever, as any captain -general of 
our army by virtue of his ollice has used and accustomed, and 
may or might lawfully do.’’ 

The transition of the Company from a trading association 
to a territorial sovereign invested with powers of civil and 
military government is very ajiparent in these jirovisions. 

Further attributes of sovereignty were*'' soon afterwards 
conferred. 

lly a charter of 1677 Company were empowered to 
coin money at Bombay to be called by the name of ^ rupees, 
])i(‘es, and budjrooks,^ or su(di other names as the Company 
might think tit. These coins were to be current in the East 
Indies, but not in England. A mint for the coinage of 
pagodas had been established at Madras some years before. 

The commissioners sent from yiirat^ to take possession of 
B(mibay on behalf of the (hunpany made a report in which 
they recpicsted that a judge-advocate might be ajipointed, 
as the people were aeciustoined to civil law. Apparently, as 
a temporary measure, two courts of judicature were formed, 

^ Bomba} w.tj tiuii siil>onlinjito to Surat, whore a factory liad boon 
ostab islK'-l o.'Mly as 1612, and wlioro there was a president with a 
il of eiglit mondvr.s. 
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the inferior court consisting of a Company’s civil officer Cu. 1. 
assisted by two native oflicers, and having limited jurisdiction, 
and the supreme court (consisting of the deputy governor and 
council, whose decisions were to be final and without appeal, 
except in cases of the greatest necessity h 

Ry a charter of 1683, the Company were given full power Clmrtor 

I0 (h'clare and make peace and war witli any of the Mi(.‘ath('n g!vln^^ 

nations'’ being natives of the parts of Asia and America 

mentioned in tlie charter, and to ‘rais(:‘, arm, train, and and 

muster siu‘h military for(‘es as to them shall seem requisite martiiil 

aiid nceessary ; and to execute and use, within the said 

plantations, forts, and iilaces, the law called the martial law, Courts 

of Ad* 

for the defence of the said forts, places, and ])lantations miralty. 
against any foreign invasion or domestic insurrection or 
reb(dlion.’ Hut this j)ow(‘r was subject to a proviso reserving 
to the (Jrown ^the sovereign right, powers, and dominion over 
all the forts and places of habitation,^ and ^ power of making 
peace and war, when we shall be pleased to interpose our 
royal authority thereon/ 

Hy the same charter the king establisluHl a court of 
judicature, to be lleld at such place or ])lace.s as the Company 
might diiTct, and to consist of ^one person beamed in th(‘ 

••ivil law, and two assistants/ to be a))])oint('d by the (k)mpany. 

The court was to have power to liear and determine all cases 
of forfeiture of ships or goods trading contrary to the charter, 
and also all miTcantile and maritime cases couemming persons 
oomiiig to or being in the places aforesaid, and all cases of 
trespasses, injuries, and wrongs done or committed upon the 
high seas or in any of llie regions, territories, countries or 
places aforesaid, concerning any persons residing, being, or 
coming within the limits of the Company’s charter. Those 
cases were to be adjudged and determined by tlie court, accord- 
ing to the rules of equity and good conscience, and according 
to the laws and customs of merchants, by sucdi procedure as 
they might direct, and, subject to any such directions as the 


Sliaw’s Charters, Preface, p. ix. 
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ju(lg*es of the court sliould, in tlieir best judgement and 
discretion, think meet and just. 

The only person learned in tlie civil law who was sent out 
to India in pursuance of the charter of 1683 was Dr. John 
St. John. \]y a commission from the king, supplemented 
l)y a commission from llie Com])any, lie was appointed judge 
of the court at Surat. But he soon became involved in 
disjmtcs with the governor, Sir John Child, who limited 
his jurisdiction to maritime eases, and appointed a separate 
judge for civil actions^. 

At ^ladras, the president of the council was appointed to 
supply the [ilace of judge-advocate till one should arrive. 
But this arrang('ment caused much dissatisfaction, and it 
was resolved that, inst(‘ad of the presidents accepting this 
appointment, the old court of judicature should be continued, 
and that, until the arrival of a judge-advocate, causes should 
be heard under it as formerly in accordance with the charter 
of 1661. 

'*t In j686 James II granted the Company a (*harler by 
vvlii(*h he renewed and conlirined their former jirivi leges, and 
authori/ed them to appoint ^ admirals, v’ce-iidmirals, rear- 
admirals, {'a])taiu.N, and other R(‘a otlicers^ in any of the 
Company’s shi]>s within the limits of their charter, with 
[lower for their naval ollieers to raise naval forces, and tt^ 
exercise and use ‘within their ships on the other side of tin* 
(\ipe of (lood Hope, in the time of open hostility with some 
other nation, the law called tlu' law martial for defence of 
theii’ ships against the enemy. ^ By the same charter the 
Conij)any were empowered to coin in their forts any species 
of money usually coined by native princes, and it was 
de('lared that these coins were to b(^ current wdthin tlie bounds 
of the chartin’. 

The ])ro\'isions of the charter of 1683 with respect to the 
Company’s admiralty <*()urt wc're repeated with some modi- 

SIi.ivvs < i- trtrrs Pivfat'O, p. xl Sir John Child vvn.'j a brotlioi* of 
Sic Jo:'iah CImIJ 
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fieatioiiS; and under these provisions Sir John Biggs, who ch. I. 
imd l)een recorder of Portsmouth, was appointed judge- 
advocate at Madras. 

Among the prerogatives of the Crown one of tlie most Rstnblisli- 
important is the power of constituting municipal corporations munk-b 
})V royal charter. Therefore it was a signal mark of royal 
favour when James II, in 1687, delegated to the East India 
(’ompany the power of establishing by charter a municipality 
at Madras. The question whether this charter should be 
passed under the great seal or under the Company’s seal was 
dis(‘ussed at a (jabinet council. The latter course was eventu- 
ally adoj»ted at the instance of the governor and deputy 
governor of the Company, and the reasons urged for its 
adoj)tioi\ are curious and characteristic. The governor 
ex})ressi‘(l bis opinion that no persons in India should be 
employed under immediate (‘ominission from llis ^Majesty, 
because the wand of extraordinary honour in their heads 
would probably render them so haughty and overbearing 
that the (Jom])any would be forced to remove them/ lie 
w’as evidently thinking of the recent diiferenees betw'een 
Sir John Child amd Dr. St. John, and was alive to the dangers 
arising from an independent judiciary which in the next 
(•<‘ntury were to bring about the eoiiflicts b('twe(‘ii Warren 
Hastings and the Calcutta supreme eo\irl. 

Accordingly the charter of 1687, wduch established aCbarUrof 
muniei})ality and inayor^s court at jMadras, proceeds from 
tlie Company, and not from the Crown. It recites ^the 
approbation of the king, deedared in llis ]\lajesty’s Cabinet 
Council ^ the eleventh day of this Instant December,^ and 
then goes on to constitute a municipality according to the 
approved English type. The munici})a 1 corporation is to 
consist of a mayor, twelve aldermen, and sixty or more 
burgesses. The mayor and aldermen are to have power to 


^ This formal recognition of tin* existouco of a cabinet (Mnineil is of 
constitutional interest. But of course tlie cabinet council of 1687 was a 
very dillerout thing from the cabinet council of the nineteenth century. 
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Cn. I. levy taxes for the buildin*^ of a ('onvenient town house or 
guild liall, of a public gaol, and of a school-house ^for the 
teaching of the (jcntues or native children to speak, read, 
and write the English tongue, and to understand arethmetiek 
and merc'hants^ acconipts, and for such further ornaments 
and edifices as shall be thought convenient for the honour, 
interest, ornament, security, and deience^ of the corporation, 
and of the inhabitants of Afadras, and for the payment of 
tlie salaries of the necessary municipal oilieors, iiK'luding 
a schoolmaster. The mayor and aldermen are to be a court 
of record, with power to fry civil and criminal causes, and 
the mayor and three oi* the aldermen are to be justices of the 
peace. There is to be an apj)(‘al in civil and criminal cases 
from the mayor'^s court to *our su])reme court of judicature, 
commonly called our court of admiralty.^ There is to be 
a recorder, who must be a discreet person, skilful in the laws 
and constitutions of the place, and who is to assist the mayor 
in trying, judging, and sentencing causes of any considerable 
value or intricacy. And there is to be a town (derk and clerk 
of the peace, an able and discreet person, who must always 
1)0 an Ihiglishman born, but well skilled tm the language 
of lilast India, and who is to be (‘steemed a notary public. 

Nor are tlie ornamental parts of munici[)al life forgotten. 
‘ For th(j greater solemnity and to attract respect and 
reverence from the common peo])]e,^ the mayor is to ^always 
have carried before liim wlieJi he g«)es to the guild hall or 
other })laee of assembly, two silver maces gilt, not exceeding 
tliree feet and a Jialf in lengili,^ and the mayor and aldermen 
may ^always upon such solemn occasions wear scarlet serge 
gowns, all made after one form or fashion, such as shall 
be tbonght most convenient for that hot country.'’ The 
burgesses are, on these occasions, to wear white ‘ pelong,"’ 
or ullier silk gowns. Moreover, the mayor and aldermen 
are ‘ have and for ever enjoy the lionour and ])rivilege of 
liavi ng rundclloes and kaity sols ^ born over them when they 
' L ni L» I’i,' 1 i as ail cl j[. lira suIh [T). Y ule and BuvnciU’s Glossary does not explain . 



HISTORICAL INTRODUCTION 


25 


walk or rklo abroad on these necessary occasions witliin the ( h. I. 
limits oi* the said corporation, and, when they ^0 to the g*uild 
hall or u])on any other solemn occasion, they may ride on 
horseback in tlie same ordcT as is used by the Lord Mayor 
and aldermen of London, having their liorses decently 
furnished with saddles, bridles, and other trimmings after 
one form and manner as shall be devised and direeted by our 
President and Council of Port St. Ceorge.^ 

The charter of i6(S7 was the last of the Stuart charters 
aflecting the J^last India Company. The constitutional 
history of the (’ompany after the Restoration of i6(S9 may ^^^ 9 - 
be ap])ropriately ushered in by a reference to tlie resolutio]! 
which was ])a.ssed by them in that year. 

‘ ^riie increase of our revenue is the subjeiT of our care as 
much as our trade ; Tis that must maintain our force when 
tweniy accidents may interrupt our trade; Tis tliat must 
make us a nation in India; witliout that we are but a great 
number of interloi)ers, united by llis Majesty royal charter, 
iit only to trade where nobody of power thinks it their 
interest to prevent us; and upon tliis account it is that 
ihe wise Dutcli^ in all their general advices that we have 
seen, write ten paragraphs concerning their government, their 
civil and military policy, warfare, and the increase of their 
revenue, for one paragraph they write cojicerning trade."’ 

This famous resolution, which was doubtless ins])ired, if 
not penned, by Sir Josiah Child, announces in unmistakable 
terms the det(?rmi nation of tlie Company to guard tlieir 
commercial supremacy on the basis of their territorial sove- 
reignty and preludes the annexations of the next century b 
The Revolution of i6(S8 dealt a severe blow to the policy 0< 
of Sir Josiah Child, and gave pro])ortionate encouragement ^ 
to his rivals. They organized themselves in an association 
which was pojndarly known as the New Com])any, and 1688. 
commenced an active war against tlie Old Com])any both in 
the City and in Parliament. TJie contending parties pre- 


See Bird wood, p. 230. 
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( n.L seated petitions to the Vnrlmwent ot and the House 

of Commons passed two resolutions^ lirst^ tiuit the trade of the 
East Indies was hene/ieial to the nation, and secondly, that 
the trade with tlie East Indies would he best carried on 
by a joint -stock eom])any ])ossessed of extensive privileges. 
The praetic'al question, tlierefore, was, not whether tlie trade 
to the East Indies should be abolished, or should be thrown 
open, but wludJier tlie monojioly of the trade should be left 
in the liands of Sir dosiah Child and his handful of supporters. 
On this question tlie majority of the Commons wished to 
effect a compromise — to retain the Old (k)mpaiiy, but to 
remoded it and to incorporate it with the New Company. 
Itesolutions wiu'c accordingly carried for increasing the capital 
of the Old Company, and for limiting the amount of the 
stock which might be held by a single proprietor. A i3ill 
based on these resolutions was introduced and read a second 
time, but was dropped in consequence of the refusal of Child 
to aceeiit the terms offered to him. Thereupon the House 
of Commons requested the king to give the Old Company 
the three years’ warning in pursuance of which their privileges 
might be determined. r- 

Two years of controversy followed. The situation of the 
Old (knnpany was critical. By inadvcTtently omitting to 
pay a tax whudi had been re(;ently imposed on joint-stock 
companies, they had forfeited their charter and might at 
any time find themselves dcjirivcd of their privileges without 
any notice at all. At length, by means of profuse bribes, 
Child obtained an order rejpiiring the Attorney-Cileneral to 
draw up a (charter regranting to the Old Company its 
former privileges, but only on the condition that the Com- 
pany should submit to further regulations substantially in 
accordance with those sanctioned by the House of Commons 
in i6q[. However, even these terms were considered 
insufl[i( ietd by the opponents of the Company, who now 
raised the cimstitutional question whether the Crown could 
giant a monopoly of trade without the authority of 
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Farlinment I This question^ Imvfn<f been nrgucd before the Cn. I- 
Privy Conncil, wus fimilly dceidcd in favour of the Company^ 
mid an order was passed thiit the charter should he sealed. 

Accordingly the charter of October 7, confirms the 

former cliartcr of tlie ('ompaiiy, but is expressed to beniuli69|. 
revocable in the event of tlie Company failing to submit 
to sucli furtlier regulations as miglit be imiiosed on them 
within a year. These regulations were embodi(‘d in two 
snjiplemental cliarters dated November u, and 

w'^eptember 28, 1694. ] 5 y the first of these charters tlie 

capital of the Company is increased by the addition of 
£744,000. No person is to subserilie more than £10,000. 

Each subscriber is to hav(‘ one vote for each £1,000 stock 


held by liim, up to ,£ro.coo but no more. Tiie governor 
and de])uty governor are to be (jualitied by holding £4,000 
stock, aiid each committee by holding £i,coo stock. The 
dividends are to be made in money alone. Books are te- 
bo kej)t for recording transfers of sto(*k, and are to be 
open to public insjiection. The joint stock is to continue 
for twenty-one years and no longer. 

The chartei'^of 1694 ])rovides that tlie governor anil 
deputy governor arc not to continue in olfice for more than, 
two years, tliat eight ni'w committees are to be chosen 
each year, and that a general court must be called within: 
eight days on request by six members liohling £i,ooq 
stock each. The three charters are to lie nnocable after 


three years^ warning, if not found profitable to the realm. 

By a (barter of 1698 the provisions as to voting powers 
and qualification were modified. The (jualification for a 
single vote was reduced to £500, and no single member 
could give more than live votes. The qualificatiim for 
being a (‘ommittee was raisixl to £2,000. 


' TIhi (luostion had boon provionsly raisod in tlio groat ease of 27 fe 
India (:oyn:\xm]i v. Sunilns (1683-85^, in wliioh tho Company hroiiglit an 
action against Mr. Saiidya for trailing to tho East Indies without a lieenee, 
and the Lord Chief Justice (-leifivys^ gave judgement for the plaiutids* 
See the report in 10 State I’riiils, 371. 
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In the meantime, however, the validity of the monopoly 
renewed by the ehart(‘r of 1693 had been successfully 
assailed. Immediately after obtaininj.^ a renewal of their 
charter the directors used their powers to effect the detention 
of a ship called the Bedhridge, whitdi was lying in the 
Thames and was l)elieved to be bound for countries beyond 
the Cape of (iood Hope. I^he legality of the detention 
was questioned, and the matter was brought up in Parlia- 
ment. And on January ii, the House of Commons 

passed a resolution ‘that all subjects of England have 
equal rights to trade to the East Indies unless prohibited 
by Act of Parliament.^ 

‘Tt has ever since becai lield,^ sjiys Macaulay, ^to bo the 
sound doctrine that no power but that of the whole legisla- 
ture can give to any person or to any society an exclusive 
])rivilege of trading to any part of the world.^ It is true 
that the trade to the East Indies, though tlu'oretically 
thrown open by this resolution, remained practically closed. 
The Com})any'’s agents in the East Indies were instructed 
t(.) |)ay no regard to the resolutions of the House of 
(.'’ominous, and to show no mercy to inti'rlopei*s. Eut the 
constitutional point was finally settled. The question 
whether the trading privileges of the Mast India Company 
should be continued was removed from tlui council chamber 
to Parliament, and the period of control by Act of I^irliarnent 
over tlie affairs of the Company bi'gan. 

The first Act of Parliament for regulating the trade to 
the East Indies was passed in 1698. The New Company 
had continued their attacks on the monopoly of the Old 
Company, a monopoly which had now been declared illegal, 
and they found a powerful champion in Montagu, the 
Chancellor of the Exchequer. The Old Company offered, 
in reiurii for a monopoly secured by law, a loan of £700,000 
to the State. Put Montagu wanted more money than the 
Old Company could advance. He also wanted to set up 
a new company oonstituted in accordance with the views of 
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his adherents. Unfortunately these adlierents were divided Cn. 
in their views. Most of them were in favour of a joint- 
stock company. Jiut some preferred a re£>*ulated company 
after the model of the Levant Company. The plan which 
Monta<4U ultimately devised was extremely intricate, but 
its general features cannot be more clearly described than 
in the language of Macaulay: Mle wanted two millions 
to extricate the State from its financial embarrassments. 

That sum he proposed to raise by a loan at 8 per cent. 

The lenders might be eith(‘r individuals or corporations, but 
they were all, individuals and corporations, to be united 
in a new corporation, which was to be called the General 
Society. Lvery member of the General Society, whether 
individual or corporation, might trade separately with India 
to an extent not cx(*eeding the amount which that member 
liad advaiK'od to the Goviu’nmeut. Hut all the members or any 
of tliern might, if they so thought fit, give up the privilege 
of trading separat(‘ly, and unite themselves under a Royal 
Charter for the purpose of trading in common. Thus the 
General Society was, by its original constitution, a regulated 
comjiany ; but i^ was provided that cither the whole Society 
or any part of it might become a joint-stock company.'^ 

This arrangement was embodied in an Act and two char- 
ters. The Act (9 & 10 Will. 1 II, c. 44) authorized the Crown 
to borrow two millions on the security of taxes on salt, 
and sta-mjied vellum, parchment, and paper, and to incor- 
porate the subscribers to the loan by the cumbrous name 
of the ^ General Society entitled to the advantages given 
by an Act of Parliament for advancing a sum not exceeding 
two millions for the service of the Crown of England.’ 

The Act follows closely the lines of that by which, four 
years before, Montagu had established the Hank of England 
in consideration of a loan of 200 ,000. In each case 
the loan bears interest at the rate of 8 per cent., and is 
secured on the proceeds of a special tax or set of taxes. 

In each ease the subscribers to the loan are incorporated 
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Cii. 1. and obtain special, privileges. The system was an advance 
” on that under which bodies of merchants liad obtained 
their privileges by means of presents to the king or bribes 
to his ministers, and was destined to receive much develop- 
ment in the next generation. The plan of raising special 
loans on the security of spe(*ial taxes has since been superseded 
by the National Debt and the Consolidated Fund. But 
th(‘ de})t to the Bank of .Fngland still remains separate, 
and retains some of the features originally imj)rinted on it 
by the legislation of Montagu. YV 

Of tlie cliartcrs granted under the A('t of i6g<% the first ‘ 
incorporated the General Society as a regulated company, 
whilst tlie second^ incoi’porated most of the sul)seribers 
to the General Society as a joint-stock company, under 
tlie name of ‘The English Conijiany trading to the East 
Indies.’ The constitution of the Englisli Company was 
formed on the same general lines as that of the Old or 
London Company, but the members of their governing 
body were called directors instead of ‘committees.’ 

The New Company wore given the exclusive privilege 
of trading to the ]^ast Indies, subject to % reservation of 
the concurrent rights of the Old (bmjiany until September 
29, 1701. The New Company, like the Old Company, 
were authorized to make by-laws and ordinamu's, to appoint 
governors, with pow(T to raise and train military forces, and 
to establish C'ourts of judicature. They were also directed to 
maintain ministers of religion at their factories in India-, and 
to take a chaplain in every ship of 500 tons. The ministers 
were to learn the Portuguese language and to ‘a])])ly them- 
selves to learn the native language of the country wher(‘ 
they shall reside, the better to enable them to instruct the 
Gentoos that shall 1)C the servants oj* slaves of the same 
Company or of their agents, in the Protestant religion.^ 
IS chool masters wert} also to be provided. 

Union of It soon ;ij>peaied that the Old Company had, to use a 
Old and 

Now Com- ^ Charier cf Soptembor 3, 1698. * Cliarter of Soptombor 5, 1698. 

panics. 
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tnoderii ])hrase, ^ captured^ the New Company, They had Ch. 1. 
subseribed £315,000 towards the capital of two millions 
authorized by the Act of 1698. They had thus acquired 
a material interest in their rivals^ concern, and, at the 
same time, they were in possession of the field. They liad 
the capital and plant indispensable for the Hast India trade, 
and th(‘y retained concurrent privileges ot* trading. They 
soon showed their strengtli by obtaining a private Act of 
rarliament (i i & 12 Will. Ill, c. 4) which continued them 
as a trading corporation until repayment of the whole loan 
of two millions. 

The situation was impossible ; the privileges nominally 
obtained by th(i New Com.pany were of no real value to 
Ihem ; and a coalition between the two Companies was tin* 
only practicable solution of the difficulties which had been 
created by the Act and charters of r698. 

The coalition was elT(‘cted in 1702, through the inter- 
vention of Ijord Godolphin, and by means of an Indenture^ 
Tripartite ' to which Queen Anne and the two Companies 
were parties, and which embodied a scheme for eipializing 
the ca[)i(al of Mie two Companies and for combining their 
stocks. The Old Company were to maintain their separate 
existence for seven y(‘ars, but the trade of the two (companies 
was to be carried on jointly, in the name of the Hnglish 
Company, but for the common benefit of both, under the 
direction of twenty-four managers, twelve to be selected by 
each Company. At the end of the seven years the Old 
(Company were to surrender their charters. The New or 
English Conijiany were to continue their trade in a(?cordaJice 
with the provisions of the charter of 1698, but were to 
change their name for that of ‘The United Company of 
Merchants of England trading to the East Indies.^ 

A deed of the same date, by whicli the ‘ dead stock ^ of 
the two (^mpanies was conveyed to trustees, contains an 
interesting catalogue of thei. Indian possessions at that time h 
‘ Original at India Office. Copy in Shaw’s Cliartors. 
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DifRmiltios arose in carrying out the arrangement of 1702, 
and it became necessary to apply for the assistance of 
Parliament, which was given on the usual terms. By an 
Act of 1707 ' the English Company were rerpiircd to advance 
to the (h'own a further loan of £1,200,000 without interest, 
a transaction which ^vas equivalent to i*oducing the rate of 
interest on the total loan of £3,200,000 from 8 to 5 per cent. 
In consideration of this advance the (‘xclusive privileges of 
the Company were continued to 1726, and Ijord Godolphin 
was empowered to settle the diiferences still remaining 
between the IjoikIoh Company and the English Company. 
Ijord (jodol])hin’s Award was given in r jOiS, and in 1709 
Qu(‘(*n Anne ae('cpted a surrender of tlie London Company's 
charter’s and thus t(‘rminated their s(‘j)arate cxisience. 4 ’he 
original charter of the New or English Company thus came 
to be, in point of law, the root of all the powers and jirivileges 
of th(‘ United Company, sulqeet to tlii^ changes made by 
statute. Henceforth down to 1(833 (see 3 & 4 Will. IV, c. 83, 
s. ill) the Coni])any bea,r their new name of ‘The United 
(hmpany of Merchants of England trading to the East Indies.^ 

I'hr constitutional purposes the half-century» which followed 
ihe union of the tw(j C()m})auies may be passed over very lightly. 

An Act of 1711- provided that the ])rivi leges of the 
United Conijiany were not to be delermiiied by the repayment 
of the loan of two millions. 

The exclusive ])rivilcges of the United Company were 
('xtended for further terms by vVets of 1730’^ and 1744 ^ 
The ])ri('c paid for the first extension was an advamui to the 
Slate f)f £200,000 without int(‘rest, and the reduction of 
the rate of interest on the previous loan from 5 })er cent, to 
4 j)er eent. By another Act of 1730''' the security for the 
loan by the Coin])any was transferred from the s])ecial taxes 
on whi(di it had been previously charged to the ^ aggregate 
fund,^ the predecessor of the modern Consolidated Fund. 

‘ 6 A nno, 0. 71. lo Anne, c. 35. ^ 3 Geo. II, c. 14. 

* J7 ((eo, II, c. 17. * 3 Geo. Ill, c. 20. 
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The price of the second extension, which was to 1780, was Ch. I. 
a further loan of more than a million at 3 per cent. By an 
Act of 1 750 ^ the interest on the previous loan of £3,200,000 
was reduced, first to 3^ per cent., and then to 3 per cent. 

Successive Acts were passed for increasing the stringency Provisions 
of the provisions against interlopers ^ and for penalizing any 
attempt to support the rival Ostend Company lopcrs. 

In 1726 a charter was granted establishing or reconstituting judicial 
municipalities at Madras, Bombay, and Calcutta, and setting 
up or remodelling mayor^s and other courts at each of these ‘753- 
places. At each place the mayor and aldermen were to 
constitute a mayor's court with civil jurisdiction, subject to 
an appeal to the governor or ]>resident in council, and 
a further appeal in more important cases to the king in 
council. The mayor's court now also gave probates and 
exercised testamentary jurisdiction. The governor or presi- 

‘ 23 Geo. II, c. 22, 

“ 1718, 5 (joo. I, c. 21 ; 1720, 7 Goo. I, Slat, i, c. 21 ; 1722, 9 Goo. I, 
c. 26; 1732, 5 Geo. II, c. 29. Soo the article on ‘Interlopers’ in tho 
l)i(;tionary of Political Economy. For tho caro^T of a typical interloper 
800 tho account of Thmnas Pitt, afterwards Governor of Madras, and grand- 
father of the older William Pitt, given in vol. iii. of Yule’s edition of 
the Diary of William lIedgo.s. TIio relations })otwoon interlopers and 
tho East India Company in tho preceding century are w<'ll illustrated 
hy Skinner’s ca.so, wliich arose on a petition prej^ented to Charles II .soon 
aft(‘r the Restoration. According to the statement signed by tho coun.sel 
of Skinner there was a general liberty of trade to the East Indies in 1657 
(under the Protectorate), and he in that year sent a trading ship there ; 
but the Company’s agents at Bantam, under pretence of a debt due 
to tlio Company, seized Ins ship and goods, as.saulted him in his ware- 
house at Jamba in the Island of Sumatra, and di.spossessod him of tlie 
warehouse and of a liti-le island called Barella. After v.-ii’ious irndlectual 
attempts by the Crown to induce the Company to pay comiu'n.sation, 
the case was, in 1665, referred by the king in council to tho twelve 
judges, with tlie question whether Skinner could have full relief in any 
court of law. The answer was that the king’s ordinary courts of justice 
could give relief in respect of tlie wrong to person and goods, but not 
in respect of tho liouse and island. Tlie House of Lords then lesolvod 
to relieve Skinner, but these pro<;eed ing.s gave rise to a serious conflict 
between the House of Lords and the House of Commons. See Hargrave’s 
Preface to Hale’s Jurisdiction of the House of Lords, p, cv. 

^ Charter granted by tho Emperor Charles VI in 1722, but withdrawn 

1725* See Mill, British India, bk. iv. ch. i. 

D 
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Cii. I. dent and the five seniors of the council were to be justices 
of the peace, and were to hold quarter sessions four times 
in the year, with jurisdiction over all offences except high 
treason. At the same time the Company were authorized, 
as in previous charters, to appoint generals and other military 
officers, with power to exercise the inhabitants in arms, to 
repel force by force, and to exercise martial law in time 
of war. 

The ca})ture of Madras by the French in 1746 having 
destroyed the continuity of the municipal corporation at that 
place, the charter of 1726 was surrendered and a fresh charter 
was granted in 1 753. 

The charter of 1733 expressly excepted from the jurisdiction 
of the mayor's court all suits and actions between the Indian 
natives only, and directed that these suits and actions should 
be determined among themselves, unless both parties sub- 
mitted them to the determination of the mayor's courts. 
But, according to Mr. Morlcy, it does not appear that the 
native inhabitants of Bombay were ever actually exempted 
from the jurisdi(?tion of the mayor's court, or that any 
peculiar laws were administered to them in^Jiat court h 

The charters of 1726 and 1753 important bearing 

on the question as to the precise date at which the English 
criminal law was intfoduced at the presidency towns. This 
question is discussed by Sir James Stephen with reference 
to the legality of Nuncomar’s conviction for forgery; the 
point being whether the English statute of .1728 (2 Geo. II, 
c. 25) was or was not in force in (Calcutta at the time of 
Nuncomar's trial. Sir James Stephen inclines to the opinion 
that English criminal law was originally introduced to some 
extent by the charter of 1661, but that the later charters 
of 1726, 1753; ^*id 1774 must be regarded as acts of 
legislative autliority whereby it was reintroduced on three 
siKicessive occasions, as it stood at the three dates mentioned. 
If so, the statute of 1728 would have been in force in 
^ Morley’s Digest, Introduction, p. clxix. 
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Calcutta in 1770 when Nuncomar^s offence was alleged to ch . 1. 
have been committed^ and at the time of his trial in 1775. 

Hut high judicial authorities in India have maintained 
a different view. According to their view British statute 
law was first given to Calcutta by the charter establishing 
the mayor^s court in 1726, and British statutes passed after 
the date of that charter did not apply to India, unless 
expressly or by necessary implication extended to it ^ Since 
the passing of the Indian Penal Code the question has ceased 
to be of practical importance. 

In 1744 war broke out between England and France, and Miitijiy 
in 1746 their hostilities extended to India. These events 
led to the establishment of the Company’s Indian Army. 

The first establishment of that army may, according to Sir Kohm s 
G eorge Cliesney be considered to date from the year 174S, 

‘ when a small body of sepoys was raised at Madras, after 
the example set by the French, for the defence of that 
settlement during the course of the war which had broken 
out, four years previously, between France and England. 

At the same time a small European force was raised, formed 
of such sailors af could be spared from the ships on the 
( oast, and of men smuggled on board the Company's vessels 
in ]^]ngland by the Company. An officer, Major Lawrence, 
was appointed by a commission from the Company to 
command these forces in India.^ Daring the Company's 
earliest wars its army consisted mainly, for fighting purposes, 
of Europeans. 

It has been seen that by successive charters the Company 
had been authorized to raise troops and appoint officers. 

But the more extensive scale on which the military operations 
of the Company were now conducted made necessary further 
legislation for the maintenance of military discipline. An 


^ Morley's Digest, Introduction, pp. xi, xxiii, below p. 387. 

* Indian Polity (3rd ed.), ch. x i, which contains an interesting 
sketch of the rise and dovelopmont of tlie Indian Army. The nucleus 
of a European force had boon formed at Bombay in 1668, supra, p. 19. 
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Act of 1754^ laid down for the Indian forces of the 
Company provisions corresponding* to those embodied in the 
annual English Mutiny Acts. It imposed penalties for 
mutiny^ desertion, and similar offences, when committed by 
officers or soldiers in the Company's service. The Court 
of Directors might, in pursuance, of an authority from the 
king, empower their president and council and their com- 
manders-in-chief to hold courts-martial for the trial and 
jninishment of military offences. The king was also 
empowered to make articles of war for the better government 
of the Company's forces. The same Act contained a provision, 
repeated in subsetpient Acts, which made oppression and 
other offences committed by the Company's presidents or 
(•ouncils cognizable and punishable in England. The Act of 
1754 was amended by another Act passed in 1760 (i Geo. Ill, 
c. 14). 

The warlike operations which were carried on by the East 
India Company in Bengal at the beginning of the second 
half of the eighteenth century, and which culminated in 
Clivers victory at Plassey, led to the grant of two further 
charters to the Company. * 

A charter of 1757 recited that the Nabob of Bengal had 
taken from the (Company, without just or lawful pretence and 
contrary to good faith and amity, the town and settlement 
of Calcutta, and goods and valuable commodities belonging 
to the Company and to many persons trading or residing 
within the limits of the settlement, and that the officers and 
agents of the Company at Fort St. George had concerted 
a plan of operations with Vice-Admiral Watson and others, 
the commanders of our fleet employed in those parts, for 
regaining the town and settlement and the goods and com- 
modities, and obtaining adequate satisfaction for their losses; 
and that it had been agreed between the officers of the 
Company, on the one part, and the vice-admiral and com- 
manders of the fleet, on the other part, assembled in a council 
^ 27 Geo. II, c. 9. 
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of war; that one moiety of all plunder and booty ^ which 
shall be taken from the Moors ^ should be set apart for the 
use of the captors, and that the other moiety should be 
deposited till the pleasure of the Crown should be known. 
The charter •went on to grant this reserved moiety to the 
Company, except any part thereof which might have been 
taken from any of the king^s subjects. Any part so taken 
was to be returned to the owners on payment of salvage. 

A charter of 1758, after reciting that powers of making 
peace and war and maintaining military forces had been 
granted to the Company by previous charters, and that 
many troubles had of late years arisen in the h^ast Indies, and 
the Company had been obliged at very great expense to carry 
out a war in those parts against the French and likewise 
against the Nabob of Ecngal and other princes or Govern- 
ments in India, and that some of their possessions had been 
taken from them and since retaken, and forces had been 
maintained, raised, and paid by the Company in conjunction 
.vith some of the royal ships of war and forces, and that 
other territories or districts, goods, merchandises, and effects 
had been ac(|uir^i and taken from some of the princes or 
Governments in India at variance with the Company l)y the 
ships and forces of the Company alone, went on to grant to 
the Company all such booty or plunder, ships, vessels, goods, 
merchandises, treasure, and other things as had since the 
charter of 1757 been taken or seized, or should (Jtereqfier he 
taken ^ from any of the enemies of the Company or any of the 
king^s enemies in the Jllast Indies by any ships or forces of 
the Company employed by them or on their behalf within 
their limits of trade. But this was only to apply to booty 
taken during hostilities begun and carried on in order to 
right and recompense the Company upon the goods, estate, 
or people of those parts from whom they should sustain 
or have just and well-grounded cause to fear any injury, 
loss, or damage, or upon any people who should interrupt, 
wrong, or injure them in their trade within the limits of the 


( ji. I. 
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charters, or should in a hostile manner invade or attempt to 
weaken or destroy the settlements of the Company or to 
injure the king-^s subjects or others trading* or residing 
within the Company's settlements or in any manner under 
the king^s protection within the limits of the Company. 
The booty must also have been taken in wars or hostilities or 
expeditions begun, carried on, and completed by the forces 
raised and paid by the Company alone or by the ships 
employed at their sole expense. And there was a saving for 
the royal prerogative to distribute the booty in such manner 
as the Crown should think fit in all eases where any of the 
king^s forces should be appointed and commanded to act in 
conjunction with the ships or forces of the Company. There 
was also an exception for goods taken from the king^s 
subjects, which were to be restored on payment of reasonable 
salvage. These provisions, though they gave rise to difficult 
questions at various subsequent times, have now become 
obsolete. But the charter contained a further power which 
is still of practical importance. It expressly granted to the 
Company power, by any treaty of peace made between the 
Company, or any of their officers, vservanjs, or agents, and 
any of the Indian princes or Governments, to cede, restore, 
or dispose of any fortresses, districts, or territories acquired 
by conquest from any of the Indian princes or Governments 
during the late troubles between the Company and the Nabob 
of Bengal, or which should be acquired by conquest in time 
coming, subject to a proviso that the Company should not 
have power to cede, restore, or dispose of any territory 
acquired from the subjects of any European power without 
the special licence and approbation of the Crown. This 
power was relied on in a recent case ^ as the foundation, or 
one of the foundations, of the power of the Government of 
India to cede territory. 

The year 1765 marks a turning-point in Anglo-Indian 
history, and may be treated as commencing the period of 
^ Lachmi Narayan v. Raja Pratah Singh, I. L. R. 2 All. i. 
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territorial sovereignty by tbe East India Company. The Cir. i. 
successes of Clive and Lawrence in the struggle between 
the English and French and their respective allies had 
extinguished French influence in the south of India. The 
victories of Plassey ^ and Baxar ^ made the Company masters 
of the north-eastern provinces of the peninsula. In 1760 
Clive returned from Bengal to England. In 1765, after 
five years of confusion, he went back to Calcutta as Governor 
and Commander-in-Chief of Bengal, armed with extraordinary 
powers. His administration of eighteen months was one 
of the most memorable in Indian history The beginning 
of our Indian rule dates from the second governorship of 
( 'live, as our military supremacy had dated from his victory 
at Plassey. Clivers main object was to obtain the substance, 
though not the name, of territorial power, under the fiction 
of a grant from the Mogul Emperor. 

This object was obtained by the grant from Shah AlamOrantof 

til© 

of the Diwani or fiscal administration of Bengal, Behar, and Diwani. 
Orissa 

The criminal jurisdiction in the provinces was still left with 
the puppet Nawmb, who was maintained at Moorshedabad, 
whilst the Company were to receive the revenues and to 
maintain the army. But the actual collection of the revenues 
still remained until 1772 in the hands of native officials. 

Thus a system of dual government was established, under 
which the Company, whilst assuming complete control over 
the revenues of the country, and full jwwer of maintaining 
or disbanding its military forces, left in other hands the 
responsibility for maintaining law and order through the 
agency of courts of law. 


^ Plassey (Clivc\ June 23, 1757 ; Baxar (Munro), October 23, 1764. 

* See Lecky, England in the Eighteenth Century, ch. xii ; Hunter, 
article ‘ India* in Imperial Gazetteer, pp. 386 387. 

’ The grant is dated August 17, 1765, and is printed below, p. 490. 
The ‘Orissa* of the grant corresponds to what is now the district of 
Midnapur, and is not to be confused with the modern Orissa, which was 
not acquired until 1800. See Chesney, Indian Polity (3rd ed.), p. 33. 
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The great events of 1765 produced immediate results in 
England. The eyes of the proprietors of the Company were 
dazzled by golden visions. On the dispatch bearing the 
grant of the Diwani being read to the Court of Proprietors 
they began to clamour for an increase of dividend^ and, in 
spite of the Company’s debts and the opposition of the 
directors, they insisted on raising the dividend in 1766 from 
6 to 10 per cent., and in 1767 to 12^ per cent. 

At the same time the public mind was startled by the 
enormous fortunes which ‘ Nabobs ^ were bringing home, 
and the public conscience was disturbed by rumours of the 
unscrupulous modes in which these fortunes had been amassed. 
Constitutional questions were also raised as to the right of 
a trading company to acquire on its own account powers of 
territorial sovereignty ^ The intervention of Parliament was 
imperatively demanded. 

In November, 1766, the House of Commons appointed 
a committee to inquire into and publish the state of the 
Company's revenues and otluir alfairs, its relations to the 
Indian princes, the expenses the Government had incurred 
on its own account, and the corrcsponde^ice between the 
Company and its servants in India. 

In 1767 Parliament passed live Acts with reference to 
Indian affairs. The first disqualified a member of any 
company for voting at a general court unless he had held 
his qualification for six months, and prohibited the making 
of dividends except at a half-yearly or quarterly court 
Although applying in terms to all companies, the Act was 
immediately directed at the East India Company, and its 
object was to check the trafficking in votes and other scandals 
which had recently disgraced their proceedings. The second 
Act ^ prohibited the East India Company from making any 
dividend except in pursuance of a resolution passed at a 
general court after due notice, and directly overruled the 

* For tho arguments on this question, see Lecky, ch. xii. 

' 7 t-eo. Ill, c. 48. 3 7 Geo. Ill, c. 49. 
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recent resolution of the Company by forbidding them to 
declare any dividend in excess of 10 per cent, per annum 
until the next session of Parliament. The third and fourth 
Acts ^ embodied the terms of a bargain to which the Company 
had been compelled to consent. The Company were recpiired 
to pay into the Exchequer an annual sum of £400,000 for 
two years from February i, 1767, and in consideration of 
this payment were allowed to retain their territorial acqui- 
sitions and revenues for the same period^. At the same 
time certain duties on tea were reduced on an undertaking 
by the Company to indemnify the Exchequer against any 
loss arising from the reduction. Thus tlie State claimed its 
share of the Indian spoil, and asserted its rights to control 
the sovereignty of Indian territories. 

In 1768 the restraint on the dividend was continued for 
another year and in ] 769 a new agreement was made by 
Parliament with the East India Company for five years, 
during which time the Company were guaranteed the 
territorial revenues, but were bound to pay an annuity of 
£400,000, and to export a specified quantity of British 
goods. They ^ere at liberty to increase their dividends 
during that time to lai per cent, provided the increase did 
not exceed i per cent. If, however, the dividend should fall 
below 10 per cent, the sum to be paid to the Government 
was to be proportionately reduced. If the finances of the 
Company enabled them to pay oflE some specified debts, they 
were to lend some money to the public at 2, per cent.^ 

These arrangements were obviously based on the assumption 
that the Company were making enormous profits, out of 
which they could afford to pay, not only liberal dividends to 
their proprietors, but a heavy tribute to the State. The 
assumption was entirely false. Whilst the servants of the 

^ 7 (>eo. Ill, cc. 56, 57. 

* This was apparently the first direct recognition by Parliament of 
the territorial acquisitions of tho Comx>aiiy* Damodhar Gordhan v. 

Beoram Kanji ' the Bhaunagar case), L. R. 1 Apj). Cas. 332, 342. 

8 Geo. Ill, c. I. * 9 Geo. Ill, c. 24. 


Oh. I. 
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Company were amassing colossal fortunes, the Company itself 
was advancing^ by rapid strides to bankruptcy. ‘ Its debts 
were already estimated at more than six millions sterling. 
It supported an army of about 30,000 men. It paid about 
one million sterling a year in the form of tributes, pensions, 
and compensations to the emperor, the Nabob of Bengal, 
and other great native personages. Its incessant wars, 
though they had hitherto been always successful, were always 
expensive, and a large proportion of the wealth which should 
have passed into the general exchequer, was still diverted to 
the private accounts of its servants Two great calamities 
hastened the crisis. In the south of India, Ilyder Ali 
harried the Carnatic, defeated the English forces, and dictated 
peace on his own terms in 1769. In the north, the great 
famine of 1770 swept away more than a third of the 
inhabitants of Bengal. 

Yet the directors went on declaring dividends at the rates 
of 12 and per cent. At last the crash came. In the 
spring session of 1772 the Company had endeavoured to 
initiate legislation for the regulation of their affairs. But 
their Bill was thrown out on the second reading, and in its 
place a select committee of inquiry was appointed by the 
House of Commons. In June, 1772, Parliament was pro- 
rogued, and in July the directors were obliged to confess 
that the sum required for the necessary payments of the 
next three months was deficient to the extent of £1,293,000. 
In August the chairman and deputy chairman waited on 
Lord North to inform him that nothing short of a loan of 
a million from the public could save the Company from ruin 

In November, 177^^ Parliament met again, and its first 
step was to appoint a new committee with instructions to 
hold a secret inquiry into the Company's affairs. This 
committee presented its first report with unexpected rapidity, 
and on its recommendation Parliament in December, 1772, 
passed an Act prohibiting the directors from sending out to 

' Lecky, iv. 273. 2 
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India a commission of supervision on the ground chat the Ch. t. 
Company would be unable to bear the expensed 

In 1773 Company came to Parliament for pecuniary Logisl:;- 
assistance, and Lord North^s Government took advantage 1773' 
of the situation to introduce extensive alterations into the 
system of governing the Company's Indian possessions 

In spite of vehement opposition, two Acts were passed 
through Parliament by enormous majorities. By one of 
these Acts^ the ministers met the financial embarrassments 
of the Company by a loan of £1,400,000 at 4 per cent., and 
agreed to forgo the Company’s debt of £400,000 till this 
loan had been discharged. The Company were restricted from 
declaring any dividend above 6 per cent, till the new loan 
had been discharged, and above 7 per cent, until the bond 
debt was reduced to £1,500,000. They were obliged to 
submit their accounts every half-year to the Treasury, they 
were restricted from accepting bills drawn by their servants 
in India for above £300,000 a year, and they were required 
to export to the British settlements within their limits British 
goods of a specified value. 

The other Ait was that commonly known as the Regii- The Regu- 
lating Act ^ To understand the object and effect of its ' 

provisions brief reference must be made to the constitution 
of the Company at the time when it was passed. 

At home the Company were still governed in accordance 


^ 13 Geo. Ill, c. 9. 

^ The liistory of the East India Company temis to sliow that wlionovor 
a chartered company undertakes territorial sovendgnty on an extensive^ 
scale the Government is soon compelled to accept financial responsibility 
for its proceedings, and to exercise direct control over its actions. The 
career of tho East India Company as a territorial power may be treabjd 
as having begun in 1765, when it acquired the financial administration 
of the provinces of Bengal, Behar, and Orissa. Within seven years it was 
applying to Parliament for financial assistance. In 1773 its Indian 
operations were placed directly under the control of a governor- general 
appointed by the Crown, and in 1784 tho Court of Directors in England 
were made directly subordinate to the Board of Control, that is, to 
a minister of the Crown. 

^ 13 Geo. Ill, c. 64. * 13 Geo. Ill, c. 63. 
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with the charter of 1698, subject to a few modifications of 
detail made by the legislation of 1767. There was a Court 
of Directors and a General Court of Proprietors. Every holder 
of £500 stock had a vote in the Court of Proprietors, but the 
possession of £2,000 stock was the qualification for a director. 
The directors were twenty-four in number, and the whole of 
them were re-elected every year h 

In India each of the three presidencies was under a president 
or governor a.nd council, appointed by commission of the 
Company, and consisting of its superior servants. The 
numbers of the council varied^, and some of its members 
were often absent from the presidency town, being chiefs 
of subordinate factories in the interior of the country. All 
power was lodged in the president and council jointly, and 
nothing could be transacted except by a majority of votes. 
So unworkable had the council become as an instrument of 
government, that in Bengal Clive had been compelled to 
delegate its functions to a select committee. 

The presidencies were independent of each other. The 
Government of each was absolute within its own limits, and 
responsible only to the Company in England. 

The civil and military servants of the Company were 
classified, beginning from the lowest rank, as writers, factors, 
senior factors, and merchants. Promotion was usually by 
seniority. Their salaries were extremely small but they 
made enormous profits by trading on their own account, 
and by money drawn from extortions and bribes. The 
select committee of 1773 published an account of such sums 
as had been proved and acknowledged to have been distributed 
by the princes and other natives of Bengal from the year 
1757 to 1766, both included. They amounted to £5,940,987, 

’ Mill, bk. iv. ell. i. * Tliey were usually from twelve to sixteen. 

^ In the (iarly part of the eighteen! li century a writer, after five years’ 
resilience in India, received £io a year, and the salaries of the higher 
ranks were on the same scale. Thus a member of council had £So a year. 
When i'liomas I^itt was appointed Governor of Madras in 1698 he received 
£300 a year for salary and allowances, and £100 for outfit. 
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exclusive of the grant made to Clive after the battle of Plassey. Ch. 
Clive, during his second governorship, made great efforts to 
put down the abuses of private ti-ade, bribery^ and extortion, 
and endeavoured to provide more legitimate remunerations 
for the higher classes of the Company's civil and military 
servants by assigning to them specific shares in the profits 
derived from the salt monopoly. According to his estimates 
the profits from this source of a commissioner or colonel 
would be at least £7,000 a year; those of a factor or 
major, £2,000 \ 

At the presidency towns, civil justice was administered in 
the mayor’s courts and courts of request, criminal justice by 
the justices in petty and quarter sessions. In 1772 Warren 
Hastings became Governor of Bengal, and took steps for 
organizing the administration of justice in the interior of 
that province. In the previous year the Court of Directors 
had resolved to assert in a more active form the powers given 
them by the grant of the Diwani in 1765, and in a letter of 
instructions to the president and council at Fort William 
had announced their resolution to ^ stand forth as dlwan,^ 
and by the agegicy of the Company's servants to take upon 
themselves the entire care and management of tlie revenues 
In pursuance of these instructions the Court of Directors 
ap[)ointed a committee, consisting of the Governor of Ikmgal 
and four members of council, and these drew up a report, 
comprising a plan for the more effective collection of the 
revenue and the administration of justice. This plan was 
adopted by the Government on August 21, 1772, and many 
of its rules were long preserved in the Bengal Code of 
Regulations 

^ Lecky, iv. 266, 270. 

Lettor of August 28, 1771 ; Mill, bk. v. ch. i. 

* The office of ‘ divviin’ implied, not merely the collection of the revenue, 
but the administration of civil justice. The ‘ nizamut ’ comprised the 
right of arming and commanding the troops, and the management of the 
whole of the police of the country, as well as the administration of 
criminal justice. Morley, Digest, p. xxxi. See a fuller account of Warren 
Hastings' Plan, ibid. p. xxxiv. 
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('h. I. In pursuance of this plan, a board of revenue was created, 
consisting of the president and members of the council, and 
the treasury was removed from Moorshedabad to Calcutta. 
The supervisors of revenue became collectors, and with them 
were associated native officers, styled diwans. Courts were 
established in each collectorship, one styled the Diwani, a 
civil court, and the other the Faujdari, a criminal court. 
Over the former the collector presided in his quality of 
king^s diwan. In the criminal court the kazi and mufti of 
the district sat to expound the Mahomedan law. Superior 
courts were established at the chief seat of government, called 
the Sadr Diwani Adalat and the Sadr Nizamat Adalat. 
These courts theoretically derived their jurisdiction and 
authority, not from the British Crown, but from the native 
Covernment in whose name the Company acted as adminis- 
trators of revenue. They were Company's courts, not king^s 
courts. 

Trovisions By the Eegulatlng Act of 1773 the qualification to vote 

K‘UnfgAet. Court of Proprietors was raised from £500 to £t,ooo, 

and restricted to those who hjfd held their stock for twelve 
months. The directors, instead of being annually elected, 
were to sit for four years, a quarter of the number being 
annually renewed. 

For the government of the Presidency of Fort William in 
Bengal, a govcrnor-genenil and four counsellors were ap- 
[)oiiited, and the Act declared that the whole civil and military 
government of this presidency, and also the ordinary manage- 
ment and government of all the territorial acquisitions and 
revenues in the kingdoms of Bengal, Behar, and Orissa, 
should, during such time as the territorial acquisitions and 
revenues remained in the possession of the Company, be vested 
in the governor-general and council of the Presidency of 
Fort William, in like manner as they were or at any time 
theretofore might have been exercised by the president and 
council or select committee in the said kingdoms. The 
avoidance of any attempt to define, otherwise than by 
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reference to existing facts, the nature or extent of the 
authority claimed or exercised by the Crown over the Com- 
pany in the new territorial acquisitions is very noticeable, and 
is characteristic of English legislation. 

The first governor-general and counsellors were named in 
the Act. They were to hold office for five years and were 
not to be removable in the nicantime, except by the king on 
the representation of the Court of Directors. A casual vacancy 
in the office of governor-general during these five years was 
to be supplied by the senior member of council. A casual 
vacancy in the office of member of council was during the 
same time to be tilled by the Court of Directors with the 
consent of the Crown. At the end of the five years the 
patronage was to be vested in the Company. The governor- 
general and council were to be bound by the votes of 
a majority of those present at their meetings, and in the 
case of an equal division the governor-general was to have 
a casting vote. 

Warren Hastings, who had been appointed Governor of 
Bengal in 1772, was to be the first governor-general. The 
first members ot his council were to be General Clavering, 
Colonel Monson, Mr. Barwell, and Mr. Francis. 

The supremacy of the Bengal Presidency over the other 
presidencies was definitely declared. The governor-general 
and council were to have power of superintending and con- 
trolling the government and management of the presidencies 
of Madras, Bombay, and Bencoolen so far and in so much 

* It is boliovod iliat this temporary enactment is ih(‘ origin of the 
custom under wliicli the tenure of the more important offices in India, 
such as tlioso of governor-general, governor. lieutenant-governor, and 
member of council, is limited to five years. The limitation is not imposed 
by statute or by the instrument of appointment, and rests only on custom. 

^ Bencoolen, otherwise Fort MarllK)rough, is in Sumatra. It was 
founded by the English in 1686, and was given to the Dutch by the 
London Treaty, March ii, 1824, in exchange for establishments on the 
continent of India and for the town and fort of Malacca and its depend- 
encies, which were handed over to the East India Company by 5 Geo. IV, 
c. io8. 


(Jh. I. 
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On. I. as that it should not be lawful for any Government of the 
minor presidencies to make any orders for commencing 
hostilities^ or declaring or making .war, against any Indian 
princes or powers^ or for negotiating or concluding any treaty 
with any such prince or power without the previous consent 
of the governor-general and council, except in such cases of 
imminent necessity as would render it dangerous to postpone 
such hostilities or treaties until the arrival of their orders, 
and except also in cases where special orders had been 
received from the Company h A president and a council 
offending against these provisions might be suspended by 
order of the governor-general and council. The governors 
of the minor j)residencies were to obey the order of the 
governor-general and council, and constantly and dutifully 
to transmit to them iKivice and intelligence of all transactions 
and matters relating to the government, revenues, or interest 
of the Company. 

Provisions followed for regulating the relations of the 
governor-general and his council to the Court of Directors, 
and of the directors to the Crown. The governor-general 
and council were to obey the orders of the CV^irt of Directors, 
and keep them constantly informed of all matters relating 
to the interest of the Company. The directors were, within 
fourteen days after receiving letters or advices from the 
governor-general and council, to transmit to the Treasury 
copies of all parts relating to the management of the 
Company's revenue, and to transmit to a secretary of state 
(jopies of all parts relating to the civil or military affairs and 
government of the Company. J/ 

/ Imj)ortant changes were made in the arrangements for 
the administration of justice in Dengal. The Crown was 
empowered to establish by charter a supreme court of judicature 
at Fort William, consisting of a chief justice and three other 

‘ 'J'Jiis was i}io first assertion of Parliamentary control over the treaty 
relations of the Company. See Lce-Warner, Protected Princes of India, 
p. 44. 
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judg’es, who were to be barristers of five years^ standing*, and Cit. I. 
were to be appointed by the Crown. The supreme court was 
empowered to exercise civil, criminal, admiralty, and ecclesi- 
astical jurisdicition, and to appoint such clerks and other 
ministerial officers with such reasonable salaries as sliould 
be approved by the governor-general and council, and to 
establish such rules of procedure and do such other things 
as might be found necessary for the administration of justice 
and the execution of the ])owers given by the charter. The 
court was declared to be at all times a court of record and 
a court of oyer and terminer and jail delivery in and for the 
town of Calcutta and factory of Fort William and the 
factories subordinate thereto. Its jurisdiction was declared 
to extend to all British subjects who should reside in the 
kingdoms or provinces of llengal, Heliar, and Orissa, or any 
of them, under the protection of the IJnitcxl Company. And 
it was to have ^ full power and authority to hoar and determine 
all complain! s against any of Ilis Majesty’s subjects for 
^'rimes, misdemeanours, or oppressions, and also to entertain, 
hear, and determine any suits or actions whatsoever against 
any of llis Majesty^s subjects in Bengal, Behar, and Orissa, 
and any suit, action, or complaint against any person employed 
by or in the service of the Company or of any of llis Majesty ^s 
subjects.’ 

But on this jurisdiction two important limitations were 
imposed. 

First, the court was not to be competent to hear or determine 
any indictment or information against the governor-general 
or any of his coun(*il for any offence, not being treason or 
felony alleged to have been committed in Bengal, Behar, 
or Orissa. And the governor-general and members of his 
council were not to be liable to bo arrested or imprisoned 
m any action, suit, or proceeding in the supreme court 

’ Could it then try tho governor-^2:oncr*al for treason or felony ? 

^ Tlio saving appears to bo liiuitcd to civil proceodings. It would 
oxompt against arrest on mosno process. 

E 
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Cn. I. Then^ wiili respect to proceeding's in which natives of the 
country were concerned, it was provided that the court 
should licar and determine ^any suits or actions whatsoever 
of any of Ilis Majcsty^s subjects against any inhabitant of 
India residing in any of the said kingdoms or provinces 
of Bengal, Behar, or Orissa/ on any contract in writing 
wlierc the cause of action exceeded f )00 rupees, and where 
the said inhabitant had agreed in the contract tliat, in ease 
of dispute, the matter should be heard and deteriniiied in 
the supr(*m(i court. Such suits or actions might be brought 
in tlie first instance before the supreme court, or by appeal 
from any of the courts established in the provinces. 

■ This aiidiority, though conferred in positive, not negative, 
terms, appears to exclude by impli(*ation civil jurisdiction 
in suits by British subjects against ‘^inhabitants^ of the 
country, except by consent of the defendant, and is silent 
as to jurisdiction in civil suits by inhabitants^ against 
Britisli subjects, or against other ‘ inhabitants/ 

An app(‘al against the supreme court was to lie to tin* 
king in council, subject to conditions to be fixed by tin* 
charter. * 

All otT(‘nces of which the supreme court had cognizance 
were to be tried by a jury of British subjects resident in 
Calcutta. 

The governor-general and council and the chief justice 
and other judges of the supreme court were to act as justices 
of the peace, and for that purpose to hold quarter sessions. 

Liberal salaries were provided out of the Company’s 
revenues for the governor-general and his council and 
tlie judges of the supreme court. The governor-general 
was to have annually £2^,000, ea(;h member of his council 
£10,000, the chief justice £8,000, and each puisne judge 
£6,000. 

The governor-general and council were to have powers 
^to make and issue such rules, ordinances, and regulations 
for the good order and civil government ^ of the Company's 
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settlement at Fort William^ and the subordinate factories On. I. 
and places, as should be deemed just and reasonable, and 
should not be repugnant to the laws of the realm, and to set, 
impose, inflict, and levy reasonable fines and forfeitures for 
their breach. 

But these rules and regulations were not to be valid until 
duly registered and published in the supreme court, with th(‘ 
assent and approbation of the court, and they might, in effect, 
be set aside by the king in council. A copy of them was to 
be kept affixed conspicuously in the India House, and copies 
were also to be sent to a secretary of stat(». 

The remaining provisions of the Act were aimed at tlic 
most flagrant of the abuses io which public attention had 
been recently direc.'ted. fllie governor-general and members 
of his council, and the chief justice and judges of the supreme 
court, were prohibited froin receiving presents or being con- 
cerned in any transactions by way of trallic, except the trade 
and commerce of the Company. 

No person holding or exercising any civil or military offic<^ 
under the Crown or the Company in the East Indies was 
to receive directly or indirectly any present or reward from 
any of the Indian princes or powers, or their ministers or 
agents, or any of the nations of Asia. Any offender against 
this provision w^as to forfeit double the amount received, and 
might be removed to Jhigland. There was an ex(‘(‘ption for 
the professional remuneration of counsellors at law, physicians, 
surgeons, and chaplains. 

No collector, supervisor, or any other of His Majesty^s sub- 
jects employed or concerned in the collection of revenues or 
administration of justice in the provinces of Bengal, Behar, 
and Orissa was, directly or indirectly, to be concerned in 
the buying or selling of goods by way of trade, or to inter- 
meddle with or be concerned in the inland trade in salt, betel- 
nut, tobacco or rice, except on the Comimny^s account. No 
subject of His Majesty in the East Indies was to lend money 
at a higher rate of interest than 12 per cent, per annum. 


£ 2 
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Cii. I. Servants of the Company j)rosecuted for breach of public 
trust, or for embezzlement of jniblic money or stores, or for 
defrauding the Company, might, on conviction before the 
supreme court at Calcutta or any other court of judicature 
in India, be fined and imprisoned, and sent to England. If 
a servant of the Company was dismissed for rnisbeliaviour, 
he was not to be restored without the assent of three-fourths 
botli of the directors and of the proprietors. 

If any governor-general, governor, member of council, 
judge of the sujireme court-, or any other person for the time 
being employed in the service of the Company, committed 
any offeiu'ij against the Act, or was guilty of any crime, 
misdemeanour, or offence against any of Ilis Majesty^s subjects, 
or any of the inhabitants of India, he might be tried and 
punished by the Court of King^s Bench in England. 

ChartiM' The ('barter of justice authorized by the llegulating Act 
(mistitu- dated ]\[areh 26, 1774, and remained the foundation of 
the iurisdi(!tion exen'ised bv the sui)reme court at Calcutta 
(/ouital until the establishment of the ])r(‘S(mt high court under the 
Act of i(S6i b The first chief justice was Sir Elijah Impey. 
llis three e(jlleagu(:‘s were Chambers, Lemaistiv, and ITyde^. 

AVarreii Hastings retained the ollice of governor-general 
•iriMn'- oiit 17(S;;;, when he was succeeded temporarily by Sir John 
eventually, by Lord (>\)rnwallis. Ilis appoint- 
ment, which was originally for a term of five years, was 
continued by succi'ssive Acts of l^arliamcnt. Ilis administra- 
tion was disti-acted by conflicts between himself and his 
colleagues on the supreme council, and between the supreme 
council and the supreme court, conflicts traceable to the 
defective provisions of the Regulating Act. 

Of Hastings^ four colleagues, one, Harwell, was an ex- 
perienced servant of the Company, and was in India at the 
time of his appointment. The other three. Clavering, Monson, 

‘ ( opy ])rintod in Morloy’s Digest, ii. 549. For summary, see Nun- 
comar.’ind Iniju-y, i. 18. 

^ See Js'iiiioviiiar and Impey, ii. 2, 35. 


Diffi- 
( ulties 
in 11)13 
council. 
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and Francis, were sent out from England, and arrived in Cu. I. 
Calcutta with the judges of the new supreme eourt 

Harwell usually supported Hastings. Francis, Clavering, 
and ]\[onson usually opposed liirn. Whilst they acted together, 
Hastings was in a minority, and found his policy thwarted 
and his decisions overruled. In 1776 he was reduced to such 
depression that he gave his agents in England a conditional 
authority to tender his resignation. The Court of Directors 
acce})ted his resignation on this authority, and took steps 
to snp])ly his place. Jhit in the meantime Clavering died 
(November, 1776) and Hastings was able, by means of his 
casting vote, to maintain his supremacy in the council. He 
withdrew his authority to his English agent, and obtained 
from the supreme court a decision that his resignation was 
invalid These proceedings possibly occasioned the provision 
whi('h was conlained in the Charter Act of 1793, repeated 
in the Act of 1833, and is still law, that the resignation 
of a governor-general is not valid unless signified by a formal 
(iced 

The provisions of the Act of 1773 obscure and dofec- 

live as to the nature and extent of the authority exorciseable iKtwoeii 

by the governor-general and his council, as to the jurisdic- 

t ion of the supreme court, and as to the relation between 
* ... 
the llengal (Government and the court. The ambiguities court. 

of the Act arose partly from the n(*C(.'ssities of the case, 

partly from a deliberate avoidance of new and diilicult 

questions on constitutional law. The situation created in 

Eengal by the grant of the Diwani in 1763, and recognized 

hy the legislation of 1773, resembled what in the language 

of modern international law is called a })rot(X‘torate. The 

country had not been (hdinitely annexed ; tlie authority of 

’ For the. character of IIa«tings atul lus colleagues, see NuiKiomar and 
Impey, ch. iii. 

“ Mill, iv. 14-16. 

See 3 & 4 Will. IV, 0 . 83, s. 79. Digest, s. 82. 

^ Oa May 10, 1773, the House of Coiiiaions, on tlio motion of (Jeneral 
Burgoync, passed two resolutions, (1) tiiat all acquisitions made l>y 
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( It. I. tlie Delhi emperor and of liis native vicegerent was still 
formally recognized; and the attributes of sovereignty had 
been divided between them and the Company in such pro- 
portions that whilst the substance liad passed to the latter, 
a sliadow only remained with the former. Ihit it was 
a shadow with which potent conjuring trucks could be })er- 
formed. Whenever the Company found it convenient, they 
could play off the authority derived from the Mogul 
against the authority derived from the British law, and 
justify under the one proceedings which it would have been 
dillicult to justify under the other. In the one (capacity 
the Company were the all-powerfid agents of an irresponsibh‘ 
despot ; in the other they were tied and bound by the 
provisions of charters and Acts of Parliament. It was 
natural that the Com2)any^s servants should jirefer to act 
in the former capacity. It was also natural that tludr 
Oriental principles of government should be regarded with 
dislike and suspicion by English statesmen, and should be 
found unintelligible and unworkable by English lawyers 
steeped in the traditions of Westminster Hall. 

In the latter half of the nineteenth century we have 
become familiar with situations of this kind, and have 
devised a[)propriate formulae for dealing with them. In 
such cases an Order in (council is issued under the Eoreign 
Jurisdiction Act, establishing consular and other courts of 
civil and criminal jurisdiction, and providing them with 
codes of procedure and of substantive law, which are some- 
times derived from Anglo-Indian sources. The jurisdiction 
is to be exercised and the law is to be applied in cases 
affecting British subjects, and, so far as is consistent with 
international law and comity, in cases affecting European 
or Ameiican foreigners. But the natives of the country 

milit.iry foi’cr or by treaty with foreign powers do of right bedong t(> 
tlio State ; (2) that to aj)propriutc such acquisitions to private use is 
illegal. But I bo nuturo and extent of the sovoreiguty exorcised by tlio 
Company \v:is for a long tinio <loubtful. 8tu Mayor of Lyons v. ICast India 
Company^ 3 'IVials, new series, 647, 707 ; 1 Moure P. C. 176. 
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are, so far as is oompatible witli regard to principles of 
liumanity, left in enjoyment of their own laws and customs. 
If a company lias been established for carrying on trade 
or business, its charter is so framed as to reserve the 
supremacy and prerogatives of the Crown. In tliis way 
a, rough-and-ready system of government is provided, wliich 
would often fail to stand the application of severe legal 
tests, but which supplies an effectual mode of maintaining 
some degree of order in uncivilized or semi-civilized countries h 
Hut in 1773 both the theory and the experience were 
lacking, which are requisite for adapting English institutions 
to new and foreign circumstances. Eor want of such 
experience Ihigland was destined to lose her colonies in 
the Western hemisphere. Eor want of it mistakes were 
(committed which imperilled the empire she was building 
up in the East. The llcgiilating Act provided insufTicient 
guidance as to points on whicli both the Company and the 
supreme court were likely to go astray; and the charter 
by which it was supplemented did not go far to supply 
its deficiencies. The language of both instruments was 
vague and inaccurate. They left unsettled questions of 
the gravest importance. The Company was vested with 
siq)renie administrative and military autliority. The court 
was vested with supreme judicial authority. Which of the 
two authorities was to be paramount ? The court \\ as 
avowedly established for the purpose of controlling the 
actions of tlie 00111})^!)' s servants, and preventing the 
exercise of oppression against natives of the country. How 
far could it extend its controlling power without sapping 
the foundations of civil authority? The members of the 

^ See the Orders in Covineil iindor the suceessive Foreign Jurisdiction 
Acts, printed in vol. iii of the Statutory Kules and Orders Revised 
(published by tlio Stationery Ofiice), an<l the charters granted to the 
Imperial British East Africa (Company (llertslet, Map of Africa by 
Treaty, i. ti 8), to the Royal British South Africa Company (ibid. i. 274), 
and to the Royal Niger Company (ibid. i. 446). See also below, ch.vii, 
and the article ‘ Colonies, Government of, by Companies,’ in the Dictionary 
of Political Economy, 


C)i. r. 
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Oh. I. supreme council were pemonally exempt from the coercive 
jurisdiction of the court. But how far could the court 
question and determine the legality of their orders ? 

Both the omissions from the Act and its express provisions 
were such as to afford room for unfortunate arguments and 
differences of opinion. 

What law was tlie supreme court to administer? Th(‘ 
Act was silent. Apparently it was the nnregeneratc Englisli 
law, insular^ technical, formless, tempered in its application 
to English cireumslaiiees by the quibbles of judges and 
tlie obstinacy of juries, capable of being an instrument 
of the most monstrous injustice when administered in an 
atmosphere dilferent from that in which it had grown up. 

To wliom was this law to be administered ? To British 
subjects and to persons in the employment of tlie (Company. 
But whom did the first class include ? Probably only the class 
now known as European British subjects, and probably not 
the native ^ inhabitants of India^ residing in the three provinces, 
except such of them as were resident in the town of Calcutta. 
But the point was by no means clear h 

What constituted employment by the Company? AVas 
a native landowner farming revenues so employed ? And in 
doubtful cases on whom lay the burden of proving exemption 
from or subjection to the jurisdi<*tion ? 

These were a few of the questions raised by the Act and 
charter, and they inevitably led to serious conllicts between 
the council and the court. 

In the controversies which followed there were, as Sir 
James Stephen observes^, three main heads of difference 
bi'tween the supreme council and the supreme court. 

These were, first, the claims of the court to exercise 
jurisdiction over the whole native population, to the extent 


’ Jn the matter of Ameer Khan^ 6 Jtogal Liiw Reports, 392, 443. 

^ NoMoomar and Iinpey, ii. 237. It is perhaps needless to say that 
this hook contains the fullest and l)est account of the legal and constitu- 
tional questions arising under the Regulating Act. 
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of making them plead to the jurisdiction if a writ was On. 1. 
served on them. The quarrel on this point culminated 
in wliat was known as the Cossijurah case, in which the 
slairilt and his officers, when attempting to execute a writ 
against a zemindar, were driven off by a company of sepoys 
acting under the orders of the council. The action of the 
council was not disapproved by the authorities in Jhigland, 
and thus this contest ended practically in the victory of the 
council and the defeat of tlie court. 

''riie second question was as to the jurisdiction of the 
court over tlie English and native officers of the Company 
cm[)loyed in the (*ollcction of the revenues for corriq)t or 
o])prcssive acts done by them in their official capacity. 

This jurisdiction the Company were compelled by the express 
])rovisions of the ilegulating Act to admit, though its 
(‘xercise caused them much dissatisfaction. 

The third question was as to the right of the supreme court 
VO try actions against the judicial officers of the Company for 
acts done In the execution of what they believed, or said they 
believed, to be. their legal duty. This question arose in the 
famous Patna case, in which the supreme court gave j'udgement 
with heavy damages to a native plaintiff in an action ngainst 
officers of the Patna provincial council, acting in its judicial 
capacity. Impey^s judgement in this case was made one of the 
grounds of impeachment against him, but is forcibly defended 
by Sir James Stephen against the criticisms of i\!ill and 
others, as being not only technically sound, but substantially 
just. Hastings endeavoured to remove the friction between the 
supreme court and the country eouils by appointing Impey 
judge of the court of Sadr Diwani Adalat, and thus vesiing 
in him the appellate and revisional control over the country 
courts which had been nominally vested in, but never 
exercised by, the supreme court. Had he succeeded, he 
would have anticipated the arrangements under which, some 
eighty years later, the court of Sadr Diwani Adalat and 
the supreme court were fused into the high court. But 
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Impey compromised himself by drawing a large salary 
from his new olliee in addition to that which he drew as 
chief jiisticej and liis acceptance of a post tenable at the 
pleasure of the Company was held to be incompatible with 
the independent position which he was intended to occupy 
as (;hief justice of tlie supreme court. 

In the year 178J a Parliamentary inquiry was held into 
the administration of justice in Pengal^ and an amending 
Aid of that year ^ settled some of the questions arising out 
of the Act of 5773. 

The govcrnor-g’cneral and council of Pengal were not to 
be subject, jointly or sev^erally^ to the jurisdiction of the 
supreme court for anything counselled, ordered, or done by 
them in their public capacity. But this exemption did not 
apply to orders afTeeting British subjects '*^. 

The siq)remi^ court was not to have or exercise any 
jurisdiction in matters concerning the revenue, or coiKHuming 
any act done in tlie collection thereof, according to the 
usage and practice of the country, or the regulations of the 
governor-general and council 

No person was to be subject to the jurisdiction of the 
supreme court by reason only of his lacing a ‘ landowner, 
landliolder, or rarmcr of land or of land rent, or for receiving 
a payment or pension in lieu of any title to, or ancient 
possession of, land or land rent, or for receiving any com- 
pensation or share of profits for collecting of rents payable 
to the })ublic out of such lands or districts as are actually 
farmed Ijy himself, or those who are his under-tenants in 
virtue of his farm, or for exercising within the said lands and 
farms any ordinary or local authority commonly annexed to the 
possession or farm thereof or l)y reason of his becoming 
security for the payment of rent.^ 

No person was, by reason of his being employed by th(‘ 
Company, or by the governor-general and council, or by 
a native or descendant of a native of Great Britain, to 

^ 21 i Ill, c. 70. « Sec Digest, s. 106. 


^ Ibid. s. 10 1. 
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become subject to the jurisdiction of the supreme court, in 
any matter of inheritance or succession to lands or goods, or 
in any matter of dealing or contract between parties, except 
in actions for wrongs or trespasses, or in civil suits by 
agreement of the parties. 

llegisters were to be ko])t showing the names, &c., of 
natives employed by the Company. 

The supreme court was, however, to have jurisdiction in 
all nijinner of actions and suits against all and singular the 
inhabitants of Calcutta ^provided that their inheritance and 
succession to lands, rents, and goods, and all matters ot 
contract and dealing between party and ])arty, shall he 
determined in the case of Mahomedans, by the laws and 
usages of Mahomedans, and in the case of Gentus by the 
laws and usages of Gentus ; and where only one of the 
]>arties shall be a jHahomedan or Gentu by the laws and 
usages of the defendant h* 

In order that regard should be had to the civil and religious 
usages of the said natives, tlie rights and authorities of 
fathers of families, and masters of families, according as the 
same might have been exercised by the Gentu or Mahomedan 
law, were to be preserved to them within their families, nor 
was any act done in consccpience of the rule and law of caste, 
respecting the members of the said families only, to be held 
and adjudged a crime, although it might not beheld justi liable 
by the laws of England. 

Rules and forms for the execution of proi-ess in the 
supreme court were to be accommodated to the religaon and 
manners of the natives, and sent to the Secretary of State, 
for approval by the king. 

^ This proviso wus taken from Warren Hastings’ plan for the .‘nlminia- 
tration of justice prepared and adopted in 1772, when the Company 
first ‘stood forth as diwan.’ It is ijiteresting as a recognition ot the 
personal law which played so important a part during tho break-up of 
the Homan empire, hut has, in the West, been gradually superseded 
by territorial law. As^to the effect of this and similar enactments, see 
Ligost, s. 108 aud note thereon. 


Ch. I. 
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Ch. I. The appellate jurisdiction of the governor-general and 
council in country cases was recognized and confirmed in 
cautiously general terms. ^ Wliereas the governor-general 
and council; or some committee thereof or a2)pointe(l thereby, 
do determine on appeals and references from the country or 
provincial courts in civil cases/ ^ the said court shall and 
lawfully may hold all such pleas and appeals, in the manner 
and witli such powers as it Intherto hath held the same, and 
shall be deemed in law a court of record ; and the judgements 
tlierein givim shall be final and conclusive, ex(“e))t upon 
appeal to II is Majesty, in civil suits onl}^, the value of 
whieli shall be five thousand pounds and upwards/ The 
same court was furtlier deedared to be a court to lu‘ar and 
determine on all oftences, abuses, and extortions committed 
in the collection of revenue, and on severities used beyond 
what sliall appear to the said court customary or necessary 
to tlie case, and to jainisli the same according to sound 
discretion, provided the said punishment does not extend to 
death, or maiming, or perpetual imprisonment b 

No action for wrong or in jury was to lie in the supreme 
(Ourt against any person whatsoever exercising any judicial 
ollice in the country courls for any judgement, decree, or 
order of tlie court, nor against any person for any act done 
by or in virtue of the order of the court. 

Idle defendants in the Patna ('ase were to be released from 
prison on the governor-general and council giving security 
(vvliicli they were required to do) for the damages recovered 
in the aedion against them; and were to be at liberty to 
appeal to tlie king in council against the judgement, although 
the time for a]H)ealing under the charter had expired. 

The decision of Parliament, as expressed in the Act of jyHi, 
was substantially in favour of tlu^ council and against the 
court on all points. Sir James Stephen argues that the 

* llariiieiton’H Analysis, i. 22. But it socinvSVory doubtful whether 
thc! council or any of the council had in fact ever exercised jurisdiction 
as a court, of Sadi Divvani Adalat. See Nuncomar and Inipey, ii. 189. 
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enactment of this Act ^ shows clearly that the supreme court 
correctly interpreted the law as it stood But this con- 
strindion seems to too far. A legislative reversal of a 
judicial decision shows that, in the opinion of the legislature, 
the decision is not substantially just, but must not necessarily 
be construed as an admission that the decision is technically 
correct. It is often more convenient to cut a knot by 
legislation than to attempt its solution by the dilatory and 
expensive way of appeal. 

The Act of 178] contained a further provision which was 
of great importance in the history of Indian legislation. It 
empowered the governor-general and council ^ from time 
to time to frame regulations for the provincdal courts and 
councils.’ Copies of these regulations were to be sent to the 
Court of Directors and to the Seendaryof State. They might 
be disallowed or amended by the king in council, but were 
to I'crnain in fonuj unless disallowed within two years. 

On assuming the active duties of revenue authority in 
Bengal in 1772, the president and council had made general 
regulations for the administration of justice in the country 
by the establishment oE civil and criminal courts. And by 
the Regulating Act of 1773 the governor-general and council 
were expressly empowortd to make rules, ordinances, and 
regulations. But regulations made under this power had to 
be registered in the su])reme court with the consent and 
approbation of that court. In 1780 the governor-general 
and council made regulations, in addition to those oE 17?^) 
for the more effectual and regular administration of justict* 
in the provincial civil courts, and in 1781 they issued a 
revised code superseding all former regulations. If these 
regulations were made under the power given by the Act 
of 1773 ought to have been registered. But it does 

^ Nuncomar and impey, ii. T92. 

^ As French laws had to be n*,ui?<tered by tlie Parlcment^ and as Acts of 
rarliament affecting the Channel Islands still have to bo registered by 
the Royal Courts. 


Ch. T. 
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not appear that they were so registered, and after the 
passing of the Act of 1781 the governor-general and council 
preferred to act under the powers which enabled them to 
legislate without any reference to the supreme court. How- 
ever, notwithstanding the limited purpose for which the 
powers of 1781 were given, it was under those powers 
that most of the regulation laws for Bengal purported 
to be framed, llegulations so made did not require regis- 
tration or approval by the supreme court. But it was for 
some time doubtful wh(?ther they were binding on that 
court h 

The Act of 1781 for delining the powers of the supreme 
court was not the only legislation of tliat year affecting the 
East India (.^ompany. The Company had by 1778 duly 
repaid their loan of £1.400,000 from the Excheipicr, and 
they subsequently reduced the l)ond debt to tlie limits 
prescribed by an Act of that year ]^y an Act passed in 
1781'^, the Company were required to pay a single sum of 
£400,000 to the public in discharge of all claims to a shan' 
in their territorial revenues up to March 1 in that year, and 
their former privileges were extcuided until three years^ notiei? 
after March 1, 1791. By the same Act they were authorized 
to pay a divid(‘nd of 8 per cimt. out of their clear profits, 
but three-fourths of the remainder were to go as a tribute 
to the public. 

By way of repayment of the military expenses incurred by 
the State on their behalf, the Company were required to pay 
two lacs of rupees annually for ca(‘h regiment of 1,000 men 
Sent to India at the Company’s desire. The Act further 

^ See Cowell’s Tagore Law 1872, and In fhc matter of Ameer Khan, 

6 Bengal Law Beports, 392, 408. The power of legislation was recognized 
and extended in 1797 by 37 Geo. Ill, c. ^2, s. 8. See below, p. 74. 

^ 19 Geo. Ilf, c. 61. 

’ 21 Geo. Ilf, e. 65. The Company were unable to meet the payments 
reciuired by this Act, and successive Acts had to be passed for extending 
the ton;.s fix* (! for payment (23 Geo. Ill, c. 51 ; 23 Geo. Ill, cc. 36, 83 ; 
24 Geo. Ill, sess. i, c. 3', 
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authorized the Company to enlist soldiers’^ and punish ‘ m. I. 
deserters^ and prohibited British subjects from residing more 
than ten miles from any of the Company’s principal settle- 
ments without a special licence. 

Two rarliamentary committees on Indian afPairs were I’miiji- 
appointed in the year 1781. The object of the lirst^ of 
which Burke was the most prominent member, was 
consider the administration of justice in India. Its first 
fruits were the passing of the Act, to which reference has 
been made above, for further defining the powers of the 
su])renic court. But it continued to sit for many years and 
presented several reports, some written by Burke himself. 

The other committee, which sat in secret, and of which 
Dnndas was chairman, was instructed to incpiire into the 
cause of the recent war in tlie Carnatic and the state of the 
British government on the coast. This committee did not 
publish its rcjiort until J782, by which time Lord North^s 
(lovcrnment had been driven out of office by the disastrous 
results of the American war, and had been succeeded by the 
second Ilockingham ministry. The reports of both com- 
mittees were highly adverse to the system of administration 
in India, and to the persons responsible for that administra- 
tion, and led to the passing of resolutions by the House of 
Commons requiring the recall of Hastings and Impey, and 
declaring that the powers given by the Act of 1773 to the 
governor-general and council ought to be more distinctly 
ascertained. But the (knirt of Proprietors of the Company 
])ersisted in retaining Hastings in office in defiance both of 
their directors and of the House of Commons, and no ste])s 
were taken for further legislation until after the famous 
coalition ministry of Fox and North had come into office. 

Soon after this event, Dundas, who was now in opposition, 
introduced a Bill which empowered the king to recall the 

‘ Tliis was the first Act giving Parliamentary sanction to the raising of 
European troops by tho Company. Clodo, Military Forces of the Crown, 
i, 269. 
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Ch. I. principal servants of the Company, and invested the Govcrnor- 
(reneral of Bengal with power which was little short oi‘ 
absolute. But a measure introduced by a member of the 
opposition had no chance of passing, and tlie Government 
were compelled to take up the question themselves. 

Fox’s Eiist Tt was under these circumstances tliat Fox intvodueed his 

India Bill. East India Bill of 1783. Ilis measure would have 

completely altered the constitution of the East India Company. 
It was clear that the existing distribution of ])owers between 
the State, the Court of Directors^ and the Court of Bropriitors 
at home, and the Company’s servants abroad, was wholly 
unsatisfactory, and led to anarchy and confusion. Dundas 
had proposed to alter it by making* the goveriior-gcMieral 
practically independent, and vesting him with absolute power. 
Fox adopted the opposite course of increasing the control of 
the State over the Company at home and its oHicers abroad. 
His Bill ])roposed to substitute for the existing Courts of 
Directors and Proprietors a new body, consisting of seven 
commissioners, who were to be named in the Act, were 
during four years to be irremovable, except upon an addnvss 
from either House of Parliament, and were to haviMin absolute 
])Ower of placing or displacing all persons in the service of 
the Comjuiny, and of ordering and administering the territories, 
revenues, and eommerce of India. Any vacancy in the l>ody 
was to be lilled by the king. A second or subordinate body, 
consisting of nine assistant directors chosen by the legislature 
from among the largest propri(‘tors, was to be formed for the 
purpose of managing tlie details of commerce. For the first 
five years they were given tlie same security of tenure as the 
seven commissioners, but vacancies in their body were to be 
filh.'d by the Court of Proprietors. 

The events which followed the introduction of Fox's East 
India Bill belong rather to English than to Indian constitu- 
tional history. Everybody is supposed to know how the Bill 
was denounced by Pitt and Thurlow as a monstrous device 
for Vesting the whole government and patronage of India in 
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Fox and his Whig satellites ; how, after having been carried Ch. I. 
through the House of Commons by triumphant majorities, ~ 
it was defeated in the House of Lords through tlie direct 
intervention of the king; how George III contumeliously 
drove Fox and North out of oflice after the defeat of their 
measure; how Pitt, at the age of twenty-five, ventured to 
assume oflice with a small minority at his back, and how his 
courage, skill, and determination, and the blunders of his 
opponents, converted that minority into a majority at the 
general election of 1784. 

Like other ministers, Pitt found himself compelled to Pitt’a A(‘t 
introduce and defend when in office measures which he had 
denounced when in o])position. The chief ground of attack 
on Fox^s Bill was its vvdiolesale transfer of patronage from 
the Company to nominees of the Crown. Pitt steered clear 
of this ro(‘k of offence. He also avoided the appearance of 
radi(‘ally altering the constitution of the Company. But his 
measure was based on the same substantial principle as that 
of his predecessor and rival, the principle of placing the 
Company in direct and permanent subordination to a body 
representing the British Government. 

The Act of 1784^ begins by establishing a board of six 
commissioners, who were formally styled the ^ Commissioners 
for the Affairs of India ^ but were popularly known as the 
Board of Control. They were to consist of the Chancellor 
of the Exciiequer and one of the secretaries of state for the 
time being, and of four other Privy Councillors, appointed 
by the king, and holding oliice during pleasure. There 
was to be a quorum of three, and the president was to have 
a casting vote. Tliey were unpaid, ami had no ])atronage, 
but were empowered ^to superintend, diret‘t, and control, all 
acts, operations, and concerns which in anywise relate to the 
civil or military government or revenues of the British 

‘ 24 Goo. HI, BOSS. 2, c. 25. Almost tlio wliolo of this Aot has been 
repealed, but many of its provisions were ro-oiuicted in the subsequent 
Acts of 1793, 1813, and 1833. 
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Ch. I. territorial possessions in the East Indies/ They were to 
have access to all papers and instruments of the Company, 
and to be furnished with such extracts or copies as they 
might require. The directors were required to deliver to 
the Board of Control copies of all minutes, orders, and other 
proceedings of the Company, and of all dispatches sent or 
received by the directors or any of their committees, and 
to pay due obedience to, and be bound by, all orders and 
directions of the Board, touching the civil or military govern- 
ment and revenues of India. The Board might approve, 
disapprove, or modify the dispatches proposed to be sent 
by the directors, might require the directors to send out the 
dispatches as modified, and in case of neglect or delay, might 
require their own orders to be sent out without waiting for 
the concurren(*e of the directors. 

A committee of secrecy, consisting of not more than three 
members, was to be formed out of the directors, and, when 
the Board of Control issued orders requiring secrecy, the 
committee of secrecy was to transmit these orders to India, 
without informing the other directors 

The Court of Proprietors lost its chief governing faculty, 
for it was deprived of the power of revolving or modifying 
any proceeding of the Court of Directors which had received 
the approval of the Board of Control 

These provisions related to the Government of India at 
home. Modifications were also made in the governing bodies 
of the different presidencies in India. 

The number of members of the governor-gencraPs council 
was reduced to three, of whom the commander-in-chief of 
the Company’s forces in India was to be one and to have 
precedence next to the governor-general. 

The Government of ('ach of the Presidencies of Madras and 
Bombay was to consist of a governor and three counsellors, 

‘ Seo Digest, .s. 

* fe. 29. 'j'l'fj Court of Proprietors had recently overruled the resolution 
of the Court of Di' cctors for the recall of Warren Hastings. 
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o£ whom the commander-in-chief in the presidency was to 
be one, unless the commander-in-chief of the Company's 
forces in India happened to be in the presidency, in which 
case he was to take the place of the local commander-in-chief. 
The governor-general or governor was to have a casting vote. 

The governor-general, governors, commander-in-chief, and 
members of council were to be appointed by the Court of 
Directors. They, and any other person holding office under 
the Company in India, might be removed from office either 
by the Crown or by the directors. Only covenanted servants 
of the Company were to be qualified to be members of council. 
Power was given to make provisional and temporary appoint- 
ments. Ilcsignation of the office of governor-general, 
governor, eommandor-in-ehief, or member of council was not 
to be valid unless signified in writing b 

The control of the governor-general and council over the 
government of the minor presidencies was enlarged, and was 
declared to (‘xtend to ^ all such points as relate to any transac- 
tions with the country powers, or to war or peace, or to the 
application of the revenues or forces of such presidencies in 
time of war.^ 

A similar control over the military and political operations 
of the governor-general and council* was reserved to the Court 
of Directors. ^AVhercas to pursue s(*hcmcs of compiest and 
extension of dominion in India are measures repugnant to 
the wish, the honour, and policy of this nation,^ the governor- 
general and hi.s council were not, without the express authority 
of the Court of Directors, or of the secret committee, to declare 
war, or commence hostilities, or enter into any treaty for 
making war, against any of the country princes or States in 
India, or any treaty for gnaraiitceing the possession of any 
country prince or State, except where hostilities had actually 
been commenced, or pre|)arations actually made for the 
eommcncement of hostilities, against the Dritish nation in 

^ s. 28. 8co Digest, s. 82. This was prokiMyoniicted in consequence of 
the circumstances altonding Hastings’ resignation of office. 

F % 


Cii. 1.* 
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CiL I. Indiaj or against some of the princes or States who were 
dependent thereon, or whose territories were guaranteed by 
any existing treaty 

The provisions of the Act of 1773 for the punishment of 
offences committed by British subjects in India were repeated 
and strengthened. Thus the receipt of presents by persons 
in the employment of the Company or the Crown was to be 
deemed extortion, and punisluible as such, and there was an 
extraordinary provision requiring the servants of tlie Company, 
under heavy penalties, to deelara truly on oath the amount of 
property they had brought from India. 

All British subjects were declared to be amenable to all 
courts of competent jurisdiction in India or in England for 
acts done in Native States, as if the act had been domi in 
British territory 2. The Company were not to release or 
compound any sentence or judg(‘ment of a competent (-ourt 
against any ot their servants, or to restore any such servant 
to ollice after he had been dismissed in pursuan(^e of a judicial 
sentence. The governor-general was empowered to issue his 
warrant for taking into custody any person suspected of crarry- 
ing on illicit correspondence with any native prince or other 
})erson having authority in India \ 

A special court, consisting of three judges, four peers, and 
six members of the House of Commons, was constituted for the 
trial in England of offences committed in India 

The Company were required to take into consideration their 

* y. 34. Tliis onaotmont widi its i-<;<*ilal was siil)staiitially roproduood 
by a. softion of the Act of 1793 (33 fJi-o. HI, e. 52, s. 42) wliich still 
remains 1111 n.'poa led. See Digest, s. 48. 

^ s. 44. Ile-enactod by 33 (h‘f). Ill, e. 52, s. 67. See Digest, s. 119. 

* 53- section was ni-eiiactcd in snbstanco by 33 Goo. Ill, c. 52, 

ss. 45, 46. See Digest, s. 120. 

* ss. 66 80. The olaborato eiiactnionts constituting the court and 
reguljiting its procedure wore amended by an Act of 1786 (26 Goo. Ill, 

57)> ^ud still n^main eri the Statute Book, but appear never to have 
been put in force. ‘In 149 b.c., on tlio proposal of Lucius Calpurnius 
Biso, a siantling Senatorial Commi.ssion ((luaeatio ordmaria) was instituted 
to tij in judicial form the complaints (d the provincials regarding the 
extortions of then* Roman magistrates.' Mommsen, 3, 73. 
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civil and military establishments in India, and to give orders Cji. l. 
‘for every practicable retrenchment and reduction/ and 
numerous internal regulations, several of which had been 
proposed by Fox, were made for Indian administration. Thus, 
promotion was to be as a rule by seniority, writers and cadets 
were to be between the ages of fifteen and twenty-two when 
sent out, and servants of the Company who had been five 
years in England were not to be capable of appointment to an 
Indian post, unless they could show that their residence in 
England was due to ill health. 

The double government established by PitFs Act of 1784, 
with its cumbrous and dilatory procedure and its elaborate 
system of checks and counter-checks, though modified in 
details, remained substantially in force until 1858. In practice 
the power vested in the Hoard of Control was exercised 
by the senior commissioner, other than the Chancellor of 
the Exchequer or Secretary of State. He became known 
as the President of the Board of Control, and occupied 
a position in the Government of the day corresponding 
to some extent to that of the modern Secretary of State 
for India. But the Board of Directors, though placed in 
comph'te subordination to the Board of Control, retained 
their rights of patronage and their, powers of revision, and 
were thus loft no unsubstantial share in the home direction 
of Indian affairs h 

The first imj)ortant amendments of Pittas Act were made Ltgisia- 
in 1786. In that year Lord Cornwallis^ was appointed 1-^5^ 
governor-general, and he made it a condition of his accepting 
office that his powers should be ejilarged. Accordingly an 
Act was passed which empowered the governor- general in 
special cases to override the majority of his council and act 
on his own responsibility and enabled the offices of governor- 

^ As to tlie practical working of tlio system at tlic close of the eighteenth 
century, see Kayo’s Administration of tlio East India Company, p. 129. 

^ ‘The first of the new dynasty of Parliamentary Govemors-Ceneral.’ 

Lyall, British Dominion in India, p. 218. 

^ See Digest, s. 44. 
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general and commander-in-chief to be united in the same 
person 

By another Act of the same session the provision requiring 
the approbation of tlic king for the choice of governor-general 
was repealed. But as the Crown still retained the power of 
recall this repeal was not of much practical importance 

A third Act^ repealed the provisions requiring servants 
of the Company to disclose the amount of property brought 
home by them^ and amended the constitution and procedure 
of the special court under the Act of 1784. It also declared 
(s. 29) that the criminal jurisdiction of the supreme court at 
Calcutta W'as to extend to all criminal offences committed in 
any part of Asia^ Africa, or America, beyond the (^ape of Good 
Hope to the Straits of Magellan, within the limits of the 
Company's trade, and (s. 30) that the governor or president 
and council of Fort St. George, in their courts of oyer and 
terminer and gaol delivery, and the mayor^s court at Madras 
should have civil and criminal jurisdiction over all British 
subjects residing in the territories of the ('ompany on the 
coast of Coromandel, or in any other part of the Carnatic, 
or in the Northern Cirears, or within the territories of the 
Soubah of the Deccan, the Nabob of Arcot, or the liajah of 
Tanjorc. 

In 1788 a serious difference arose between the Board of 
Control and the Board of Directors as to the limits of their 
respective powers. The Board of Control, notwithstanding 
the objections of the directors, ordered out four royal regiments 
to India, and charged their expenses to Indian revenues. 
They maintained that they had this power under the Act 


^ 26 Geo. Ill, c. 16. Lord Cornwallis, tliougli holding the double 
olTice of governor-general and cominand(^r-in-chiof, still found his 
powers insufficient, and was obliged to obtain in 1791 a special Act 
(31 Geo. Ill, c. 40) confirming his orders and enlarging his powers. 
The exceptional powers given to tlie governor-general by the Act of 
1786 were reproduced in llie Act of 1793 (33 Goo. Ill, c. 52, ss. 47-5O1 
by sections which are .still nominally in force but have boon practically 
suporsediU by a later cuactincnt of 1870 (33 Viet. c. 3. s. 5). See Digest, s. 44- 
20 Geo. ill, c. 25. 3 a6 Geo. Ill, c. 57. 
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of 1784. The directors on the other hand argued that under Ch. 
provisions of the Act of 1781, which were still unrepealed, 
the Company could not be compelled to bear the expenses 
of any troops except those sent out on their own requisition. 

Pitt proposed to settle the difference in favour of the Board of 
Control by means of an explanatory or declaratory Act. The 
discussions which took place on this measure raised constitu- 
tional questions which have been revived in later times 

It was objected that troops raised by the Company in India 
would suffice and could be much more cheaply maintained. It 
was also argued on constitutional grounds that no troops 
ought to belong to the king for which Parliament did not 
annually vote the money. 

In answer to the first objection Pitt confessed that, in his 
opinion, the army in India ought to be all on one establishment, 
and should all belong to the king, and declared that it was 
mainly in preparation for this reform that the troops were 
to be conveyed 

With respect to the second objection he argued that the 
Bill of Rights and the Mutiny Act, which were the only 
positive enactments on the subject, were so vague and indefinite 
as to be almost nugatory, and professed his willingness to 
receive any suggestions made for checking an abuse of the 
powers proj)Oseil to be (conferred by the Ifill. 

The questions were eventually settled by a compromise. 

The Board of Control obtained the powers for which they 
asked, but a'limit was imposed on the number of troops which 
might be charged to Indian revenues. At the same time the 
Board of Control were prevented from increasing any salary 
or awarding any gratuity without the concurrence of the 
dire(;tors and of Parliament, and the directors were required 

^ See the discussion in 1878 as to the employment of Indian troops 
ih Malta, Hansard, ccxl. 14, and .\nsoii, Ltiwand Custom of tho Constitu- 
tion, pt. ii. p. 361 \ 2nd ed.). 

^ Mill, bk. vi. ch. i. Lord Cornwallis was at this time considering 
a scheme for tho combination of tho king’s and Company’s forces. See 
Cornwallis Correspondence, i. 251, 341 ; ii. 316, 572. 
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to lay annually before Parliament an account of the Company’s 
receipts and disbursements 

In 1793, towards the close of Lord Cornwallis^ governor- 
gen(?ralship, it became necessary to take steps for renewal o£ 
the Company's charter. Pitt was then at the height of his 
power ; his most trusted friend^ Dundas^ was President of the 
Hoard of Control^ ; the war with France, which had just been 
declared, monopolized English attention ; and Indian finances 
were^ or might plausibly be represented as being, in a 
tolerably satisfactory (‘ondition. Accordingly the Act of 1793 
which was introduced by Dundas, passed without serious 
opposition, and introduced no important alterations. It was 
a measure of consolidation, repealing several previous enact- 
ments, and runs to an enormous length, but the amendments 
made by it relate to matters of minor importance. 

The two junior members of the Board of Control were 
no longer required to be Privy ('ouneillors. Provision was 
made for payment of the members and staff of the Board 
out of Indian revenues. 

The commander-in-chief was not to be a member of the 
couiK'il at Fort William unless specially appointed by the 
Court of Directors. Departun* from India with intent to 
return to Europe was declared to vacate the ofllce of governor- 
general, cominander-in-chief, and certain other high offices. 
The procedure in the councils of the three presidencies was 
regulated, the powers of control exercisable by the governor- 
general were emphasized and explained, and the power of 
the governor-general to overrule the majority of. his council 
was re])eated and extended to the (Jovernors of Madras and 
Bombay. The governor-general, whilst visiting another presi- 
dency, was to supersede the governor, and might appoint 
a vice-president to act for him in his absence. A series of 
elaborate provisions continued the exclusive privileges of trade 

* Mill, hk. vi. ch. i; 28 Geo. Ill, c. 8; Clode, Military Forces of 
Crown, i. 270. 

* IIo did not become president till June 22, 1793, but had long been 

the most powerful member of the Board. ^ 33 Geo. Ill, c. 52. 
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for a further term of twenty years, subject to modifications Ch. I. 
of detail. Another equally elaborate set of sections regulated 
the application of the Company's finances. Power was given 
to raise the dividend to lo per cCnt., and provision was made 
for payment to the Exchequer of an annual sum of £500,000 
out of the surplus revenue which might remain after meeting 
the necessary expenses, paying the interest on, and providing 
for reduction of capital of, the Company's debt, and payment 
of dividend. It is needless to say that this surplus was never 
realized. The mutual claims of the Company and the Crown 
in respect of military expenses were adjusted by wiping out 
all debts on either side up to the end of 179:2, and providing 
that thenceforward the (Company should defray the actual ex- 
penses incurred for the support and maintenance of the king'^s 
troops serving in India. Some supplementary provisions 
regulated matters of civil administration in India. The 
admiralty jurisdiction of the supreme <*ourt at Calcutta was 
expressly declared to extend to the high seas. Power was 
given to appoint covenanted servants of the Company or 
other British inhabitants to be justices of the peace in Bengal. 

Power was also given to appoint scavengers for the presi- 
dency towns, and to levy what would now be called a sanitary 
rate. And the sale of spirituous liquors was made subject 
to the grant of a licence. 

A few Parliamentary enactments of constitutional im- Legi.>,lji- 
portance were passed during the interval between the Charter {,’otwtvn 
Acts of 1793 and 1813. 

The lending of money by I'luropean adventurers to native 
princes on exorbitant terms had long produced grave scandals, 
such as those which were associated with the name of Paul 
Benham, and were exposed by Burke in his speech on the 
Nabob of ArcoUs debts. An Act of 1797^ laid down an 
important provision (s. 28) which is still in force, and which 
prohibits, under heavy penalties, unauthorized loans by British 
subjects to native princes. 

^ 37 Q©o. Ill, c. 143. See Digest, s. 118. 
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supreme court at Calcutta to three, a chief justice and two 
puisnes, and authorized the grant of charters for the con- 
stitution of a recorder's court instead of the mayor’s court 
at Madras and Bombay. It reserved native laws and customs 
in terms similar to those contained in the Act of 1781. It 
also embodied an important provision giving an additional and 
express sanction to the exercise of a local power of legisla- 
tion in the Presidency of Bengal. One of Lord Cornwallis^ 
regulations of 1793 (Reg. 41) had provided for forming 
into a regular code all regulations that might be enacted 
for the internal fjovernment of the British territories of 
Bengal. The Act of 1797 (s. 8) recognized and confirmed 
this ‘wise and salutary provision,’ and directed that all 
regulations which should be issued and framed by the 
Governor-General in Council at Fort William in Bengal, 
affecting the rights, persons, or property of the natives, 
or of any other individuals who might be amenable to the 
provincial courts of justice, should be registered in the judicial 
department, and formed into a regular code and printed, with 
translations in the country languages, and that all the 
grounds of each regulation should be prefixed to it. The 
provincial courts of judicature were directed to be bound 
by these regulations, and copies of the regulations of each 
year were to be sent to the Court of Directors and to the 
Board of Control h 

An Act of 1 799 ^ gave the Company further powers for 
raising European troops and maintaining discipline among 
them. Under this Act the Crown took the enlistment of 
men for serving in India into its own hands, and, on petition 
from the Company, transferred recruits to them at an agreed 
sum per head for the cost of recruiting. Authority was given 
to the Company to train and exercise recruits, not exceeding 
2,000, and to appoint officers for that purpose (bearing also 

* So‘ Ilanngton'a Analysis, r-9. 

^ 39 ^ 40 Oeo. ITT, c. 109. See Glode, Military Forces of Crown, i. 289. 
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Her Majesty^s commission) at pay not exceeding the sums Ch. I. 
stated in the Act. The number which the Crown could 
hold for transfer to the Company was limited to 3,000 men, 
or such a number as the Mutiny Act for the time being 
should specify. All the men raised were liable to the Mutiny 
Act until embarked for India. 

An Act of 1800^ provided for the constitution of a 
supreme court at Madras, and extended the jurisdiction of 
the supreme court at Calcutta over the district of Benares 
(which had been ceded in 1775) other districts which 

liad been or might thereafter be annexed to the Presidency 
of Bengal. 

An Act of 1807^ gave the governors and councils at 
Madras and Bombay the same powers of making regulations, 
subject to approval and registration by the supreme court 
and recorder's court, as had been previously vested in the 
(jovernment of Bengal, and the same power of appointing 
justices of the peace. 

The legislation of 1813 was of a very different character Charter 
from that of 1793. It was preceded by the most searching 1813. 
investigation which had yet taken place into Indian affairs. 

The vigorous poli(y of annexation carried on by Lord 
Wellesley during his seven years’ tenure of office (1798-1805) 
had again involved the Company in financial difficulties, and 
in j8o8 a committee of the House of Commons was appointed 
to inquire, amongst other things, into the conditions on which 
relief should be granted. It continued its sittings over the 
four following years, and the famous Fifth Report, which was 
published in July, 1812, is still a standard authority on Indian 
land tenures, and the best authority on the judicial and police 
arrangements of the time. Wlien tlie time arrived for taking 
steps to renew the Company's charter, Hundas, who had 
become Lord Melville, was still President of the Board of 

39 & 40 Geo. Ill, c. 79. Tlie charter under this Act was granted in 
December, 1801. Bombay did not acquire a supreme court until 1823 
(3 Geo. IV, c. 71). * 47 Geo. Ill, sess. 2, c. 68. 
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’H. I Control. But he no longer found it possible to avoid tlio 
questions which had been successfully shirked in 179.3. 
Napoleon had closed the European ports, and British traders 
imperatively demanded admission to the ports of Asia. At 
the end of 1811 Lord Melville told the Court of Directors 
that His IMajesty^s ministers could not re(?ommend to Parlia- 
ment the continuance of the existing system unless they were 
prepared to assent that the ships, as well as goods, of private 
merchants should be admitted into the trade with India under 
such restrictions as might be deemed reasonable. 

The* Company struggled hard for their privih'ges. They 
began by arguing that their ])olitieal authority and com- 
mercial ])rivi leges were inse|)arable, that their trade profits 
were dependent upon their monopoly, and that if their trade 
profits were taken away their revenues would not enable 
them to carry on the governnient of the country. Hut 
their accounts had been kept in such a fashion as to leave 
it very doubtful whether their trade prolits, as distinguished 
from their territorial revenues, amounted to anything at 
all. And this ground of argument was finally cut from 
under their feet by the conc(.‘ssion of a continued monopoly 
of the tea trade, from which it was admitted that the 
commercial prolits of the Comj)any were principally, if not 
wholly, derived. 

Driven from this position, the Company dwelt on the 
political dangers which would arise from an unlimited resort 
of Europeans to India. The venerable Warren Hastings was 
called from his retreat to support on this point the views 
of the Company before the House of Commons, and it was 
on this occasion that the members testified their respect for 
him by rising as a body on his entrance into the House and 
standing until he had assumed his seat within the bar. Hii> 
evidence confirmed the assertions of the Com])any as to the 
danger of unrestricted European immigration into India, and 
was supplemented by evidence to a similar effect from Lord 
Teignmouth (Sir J. Shore), Colonel (Sir John) Malcolm, and 
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Colonel (Sir Thomas) Munro. ^Experience had proved/ they 
affirmed, ‘ that it was difficult to impress even upon the 
servants of the Company, whilst in their noviciate, a due 
regard for the feelings and habits of the people, and English- 
men of classes less under the observation of the supreme 
authorities were notorious for the contempt with which, in 
their natural arrogance and ignorance, they contemplated the 
usages and institutions of the natives, and for their frequent 
disregard of the dictates of humanity and justice in their 
dealings with the people of India. The natives, although 
timid and feeble in some places, were not without strength 
and resolution in others, and instances had occurred where 
tlieir resentment had proved formidable to their oppressors. 
It was difficult, if not iin])Ossible, to afford them ])rotection, 
for the Englishman was amenable only to the courts of 
British law established at the presidencies, and although the 
local magistrate had the ])Ower of sending him further for 
trial, yet to impose upon the native complainant and witness 
the obligation of repairing many hundred miles to obtain 
redress was to subject them to delay, fatigue, and expense, 
which would be more intolerable than the injury they had 
suft‘ercd ’ 

That th('ir apprehensi(ms were unfounded no one who is 
acquainted with the history or present conditions of British 
India would venture to deny. But they were expressed by 
the advocates of the (Company in language of unjustifiable 
inteinj)erance and exaggeration. Thus iMr. (diaries Grant, 
in the course of the debate in the House of Commons, dwelt 
on the danger of letting loose among the people of India 
a host of desperate needy adventurers, whose atrocious conduct 
in America and in Africa alfordcd sufficient indication of the 
evil they would inflict upon India. 

The controversy was eventually compromised by allowing 
Europeans to resort to India, but only under a strict system 
of licences. 

^ Mill’s British India, continuation by Wilson, bk. i. ch. viii. 


Ch. I. 
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Closely connected with the question of the admission of 
independent Europeans into India was that of missionary 
enterprise. The Government were willing to take steps for 
the recognition and encouragement of Christianity by the 
appointment of a bisliop and archdeacons. But a large 
number of excellent men, belonging mainly to the Evangelical 
party, and led in the House of Commons by Wilberforce, 
were anxious to go much further in the direction of com- 
mitting the Indian Government to the active propagation 
of Christianity among the natives of India. On the other 
hand, the past and present servants of the Company, including 
even those who, like Lord Teign mouth, were personally in 
sympathy with the Evangelical school, were fully sensitive 
to the danger of interfering with the religious convictions or 
alarming the religious prejudices of the natives. 

The proposals ultimately submitted by the Government to 
Parliament in 1813 were embodied in thirteen resolutions h 

The first affirmed the expediency of extending the Company's 
privileges, subject to modifications, for a further term of 
twenty years. 

The second preserved to the Company the monopoly of the 
China trade and of the trade in tea. 

The third threw open to all British subjects the export 
and import trade with India, subject to the exception of tea, 
and to certain safeguards as to warehousing and the like. 

The fourth and fifth regulated the application of the 
Company’s territorial revenues and commercial profits. 

The sixth provided for the reduction of the Company’s 
debt, for the payment of a dividend at the rate of 10^ per 
cent, per annum, and for the division of any surplus between 
the Company and the public in the proportion of one-sixth 
to the former and five-sixths to the latter. 

The seventh required the Company to keep their accounts 
in such manner as to distinguish clearly those relating to the 


' Printod in an appendix to vol. vii. of Mill and Wilson’s British India. 
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territorial and political departments from those relating to 
the commercial branch of their affairs. 

The eighth affirmed the expediency, in the interests of 
economy, of limiting the grants of salaries and pensions. 

The ninth reserved to the Court of Directors the right of 
appointment to the offices of governor-general, governor, 
and commander-in-chief, subject to the approbation of the 
Crown. 

Under the tenth, the number of the king’s troops in India 
was to bo limited, and any number exceeding the limit was, 
unless employed at the express requisition of the Company, 
to be at the public charge. This modified, in a sense favour- 
able to the Company, PitUs declaratory Act of I7<S(S. 

Then followed a resolution that it was ex[)edient that the 
(*hurch establishment in the British territories in the East 
Indies should be placed under the superintendence of a bishop 
and three archdeacons, and that adequate provision should 
be made from the territorial revenues of India for their 
maintenance. 

The twelfth resolution declared that the regulations to be 
framed by the Court of Directors for the colleges at Haileybury 
and Addiscombe ought to be subject to the regulation of 
the Board of Control, and that the Board ought to have 
power to send instructions to India about the colleges at 
Calcutta ^ and Madras. 

It was round the thirteenth resolution that the main 
controversy raged, and its vague and guarded language shows 
the difficulty that was experienced in settling jts terms. The 
resolution declared ^that it is the duty of this country to 
promote the interest and happiness of the native inhabitants 
of the British dominions in India, and that such measures 
ought to be adopted as may tend to the introduction amongst 
them of useful knowledge, and of religious and moral im- 
provement. That in the furtherance of the above objects, 

* The college at Calcutta had been founded by Lord Wellesley for the 
training of the Company’s civil servants. 


Cm. I. 
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Oil. I. sufficient facilities shall be affordal by law to persons desirous 
of ^oing to and remaining in India for the purpose of 
accomplishing these benevolent designs, provided always, that 
the authority of the local Governments, respecting the inter- 
course of Europeans with the interior of the country, be 
preserved, and that the principles of the British Government, 
on which the natives of India have hitherto relied for the free 
exercise of their religion, be inviolably maintained/ One 
discerns the planter following in the wake of the missionary, 
each watched with a jealous eye by the Company's servants. 

The principles embodied in the Resolutions of 1H13 were 
develoi)ed in the Act of the same year \ The language of the 
preamble to the Act is significant. It recites the expediency 
of continuing to the Company for a further term the ])Ossession 
of the territorial a(*(piisitions in India, and the revenues thereof, 
‘without prejudice to the undoubted sovereignty of the Crown 
of the United Kingdom of Great Britain and Ireland in and 
over the same The constitutional controversy of the 
preceding century was not to be reopened. 

The Act then grants the Indian possessions and revenues 
to the Company for a further t(u-m of twenty years, reserves 
to them for the same time the China trade and the tea trade, 
but throws open the general India trade, subject to various 
restrictive condi tions. 

The thirty -third section recites the thirteenth resolution, 
and the expediency of making provision for granting per- 
mission to p(*rsons desirous of going to and remaining in India, 
for the purposes mentioned in the resolution (missionaries) 
‘and for other lawful purposes^ (traders), and then enables 
the Court of Directors or, on their refusal, the Board of Control, 
to grant licences and certificates entitling the applicants to 
proceed to any of the ])rincipal settlements of the Company, 
and to remain in India as long as they conduct themselves 

^ 55 Ill, c. 155. 

* sovon^ignty of the Crown had been clearly reserved in the charter 
of, 1698. But at tliat time the territorial possessioiia were insignificant. 
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properly, but subject to such restrictions as may for the time Cn. I. 
being* be judg*e(l necessary. Unlicensed ])ersons arc to be liable 
to the penalties imposed by earlier Acts on interlopers, and to 
punishment on summary conviction in India. British subjects 
allowed to reside more than ten miles from a presidency town 
are to procure and reg-ister certificates from a district court. 

A group of sections relates to the provision for religion, 
learning, and education, and the training of the Company's 
civil and military servants. There is to be a Bishop of 
Calcutta, with tliree archdeacons under him. The colleges at 
Calcutta and elsewhere arc placed under the regulations of 
the Board of (.^ontrol. One lac of rupees in each year is to he 
^ set apart and applied to the revival and improvement of litera- 
ture and the encouragement of the learned natives of India, 
and for the introduction and promotion of a knowledge o£ the 
sciences among the inhabitants of the British territories in 
India.’ The college at Ilaileybury and the military seminary 
at Addiscombe ^ are to be maintained, and no ])erson is to be 
appointed writer unless he has resided four terms at Hailey- 
bury, and produces a certificate that he has (‘on formed to the 
regulations of the college. 

I'hen come provisions for the application of the revenues '^, 
for keeping the commercial and territorial accounts distinct, 
and for increasing and further defining the powers ot* super- 
intendence and direction exercised by the Board of Control. 

The patronage oL* the Company is preserved, subject to the 
approval of the Crown in the case of the higher ofiices, and of 
the Board of Control in certain other cases. 


‘ Tlie names of these plaoos aro not in<‘ntionod. 

^ An interostin}^ discussion of those provisions is to bo found in the 
corrosp(tndonce of 1833 ludwoon Mr. Charles Grant and tho Court of 
Directors. According to Mr. Grant the principle ostablislnd by the 
Acts of 1793 and 1813 was tliat the profit accruing from tlio Company’s 
<‘ommorce sliould, in tlio first instanco, bo oniployod in s»'curing tho 
regular payment of dividends to tho proprietors of stock, and should then 
bo applied for the benotit of tho territory. Tho last-mentioned applica- 
tions to bo suspended only so long as the burden of debt on the territory 
•continued below a certain specified amount. 
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Cii. I. The number of king^s troops to be paid for out of the 
Company's revenues is not to exceed 20,000^ except in ease 
of special requisition. In order to remove doubts it is 
expressly declared that the Government in India may make 
laws^ regulations^ and articles of war for their native troops^ 
and provide for the holding of courts-martial. 

The local Governments are also empowered to impose taxes 
on persons subject to the jurisdiction of the supreme court, 
and to punish for non-payment. 

Justices of the pca,ee arc to have jurisdiction in eases of 
assault or trespass committed by British subjects on natives 
of India, and also in cases of small debts due to natives from 
British subjects. Special provision is made for the exorcise 
of jurisdiction in criminal cases over British subjects residing 
more than ten miles from a ])residency town ; and British 
subjects residing or trading, or occupying immovable property, 
more than ten miles from a presidency town are to be subject 
to the jurisdiction of the local civil courts. 

And, finally, special penalties are enacted for theft) forgery, 
perjury, and coinage offences, the existing* provisions of the 
common or statute law being apparently considered insufficient 
for dealing adequately with these offences. 
liOgisla- The imperial legislation for India during the interval 
botvvecn between 1813 and 1833 present many features of 

1833 importance. 

An Act of 1814^ removed doubts as to the jiowers of the 
Indian Governments to levy duties of customs and other taxes. 

An Act of 1815“ gave power to extend the limits of the 
presidency towns, and amended some of the minor provisions 
of the Act of 1 813. 

An Act of j8r8^ removed doubts as to the validity 
of certain Indian marriages, a subject which has alwa}S 
presented much difficulty, but which has now been dealt 
with by Indian legislation^ 


^ 54 Goo. Ill, 105, 
’ 58 CJoo. Ill, c. 84. 


“ 55 Geo. Ill, c. 84. 

* See Acts III & XV of 1872. 
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An Act of 1820^ enabled the East India Company to Oh. i. 
raise and maintain a corps of volunteer infantry. 

An Act of 1823^ charged the revenues of India with 
the payment of additional sums for the pay and pensions 
of troops serving in India, and regulated the pensions of 
Indian bishops and archdeacons, and the salaries and pensions 
of the judges of the supreme courts. 

The same Act authorized the grant of a charter for a su- 
preme court of Bombay in substitution for the recorder’s court. 

The prohibition on settling in India without a licence 
was still retained. But restrictions on Indian trade were 
gradually removed, and a consolidating Act of 1823® ex- 
pressly declared that trade might be carried on in British 
vessels with all places within the limits of the Company's 
charter except China. 

Another Act of 1823 consolidated and amended the laws 
for punishing mutiny and desertion of olHcers and soldiers 
in the Company's service. 

An Act of 1824^ transferred the island of Singapore to 
the East India Company. 

Acts of 1825^ 1826"^ further regulated the salaries 

of Indian judges and bishops, and regulated the appointment 
of juries in the presidency towns. 

An Act of 1828 ^ declared the real estates of British 
subjects dying within the jurisdiction of the supreme courts 
at the presidency towns to be liable for payment of their 
debts. Other Acts of the same year a[)plied the East 
India Mutiny Act to the force known as the Bombay 
Marine'’, and extended to the J^last Indies sundry amend- 
ments of the English criminal law 

And an Act of 1832’^ authorized the appointment of 

^ I Geo. IV, c. 99. * 4 IV, c. 71. 

" 4 Goo. IV, c. 80. * 4 Geo. IV, c. 81. 

® 5 Geo. IV, e. 108. Sing.npore was placed under the Colonial Office by 
the Straits Settlements Aet, 1866 (29 & 30 Viet. c. 115, s. i\ 

® 6 Geo. IV, c. 85. ’ 7 Geo. IV, e. 37. ® 9 Geo. IV, c. 33. 

® 9 Goo. IV, c. 72. 9 Geo. IV, c. 74. 2 & 3 Will. IV, c. 117, 

G 2 
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persons other than covenanted civilians to he justices of the 
peace in India, and repealed the provisions requiring* jurors 
to be Christians. 

AVhen the time came round again for renewing the 
Company’s charter, Lord William Bentinck^s peaceful regime 
had lasted for five years in India ; the Reform Act had just 
been carried in England, and Whig principles were in the 
ascendant. Bentham’s views on legislation and codifiwition 
wore exercising much influence on the minds of law reformers. 
Ma(‘aulay was in Parliament, and was secretary to the 
Hoard of Control, and James Mill, BenthanVs disciple, was 
the examiner of India correspondence at the India House. 
The Charter Act of 1833 b like that of 1813, was pre- 
ceded by careful iiKpiiries into the administration of India. 
It introdu(*ed important changes into the constitution of 
the I]ast India Company and the system of Indian adminis- 
tration. 

The territorial possessions of the Company were allowed to 
remain under their government for another term of twenty 
years ; but were to be ludd l)y the Company ‘ in trust for 
His ]\Tajesty, his heirs and successors, for the service of 
the Covernment of India.^ 

The C'ompany^s monopoly of the China trade, and of the 
tea trade, was finally taken away. 

dd\e Company were reepured to close their commercial 
business and to wind up their affairs with all convenient speed. 
'Ilieir terrilorial and other debts were charged on the revenues 
of India, and they were to receive out of those revenues 
an annual dividend at the rate of £10 10#. per cent, on the 
whole amount of their ca})ital stock (i. e. £630,000 a year), 
but this dividend was to be subject to redemption by Parlia- 
ment on payment of £200 sterling for every £100 stock, 
and for the purpose of this redemption a sum of two million 

‘ 3 4 Will. IV, c. 85. Tim Act received the Royal Assent on August 

28, 1033, })ut did not come into operati<»n, except as to uppointments and 
the like, uiiiil April 22, 1834 (s. 117''. 
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pounds was to be paid by the Company to the National Debt 
Commissioners and accumulated with compound interest until 
it reached the sum of twelve millions L 

The Company, while deprived of their commercial functions, 
retained their administrative and political powers^ under 
the system of double government instituted by previous 
Ac'ts, and, in particular, continued to exercise their rights 
of patronage over Indian appointments. The constitution of 
tlie Board of Control was modified, but as the powers of the 
Board were executed by its president the modifications had 
no practical effect. The Act re-enacted ]>rovisions of former 
Acts as to the ^ secret committee ’ of the Court of Directors, 
and the dispatches to be sent through that committee, and 
it simjilified the formal title of the Company by authorizing 
it to be called the East India Company. 

No very material alteration was made in the system on 
which the executive government was to be carried on in 
India. 

The superintendence, direction, and control of the whole 
civil and military government were expressly vested in a 
governor-general and councillors, who were to be styled 
Hhe Governor-Ciencral of India in Council^.’ This council 
was increased by the addition of a fourth ordinary mt^nber, 
who was not to be one of the Company's servants, and was 
not to be entitled to act as member of council except for 
legislative purposes It need hardly be stated that the 
fourth member was Macaulay. 

‘ As to tlio iinanoial nrrangenionts made un<!or theso provisions, sor 
the ovkteiu'o of Mr. Melvill before the Lords Committee of 1852. 

^ It will be remembered that the Governor-General liad been previously 
the Governor-General of Bengal in Council. 

‘‘ ‘The duty of the fourth ordinary member* (under the Act of 1833) 
‘was confined entirely to the subject of logislation ; ho liad no power 
to sit or vote except at meetings for the purpose of making laws and 
regulations ; and it was only by courtesy, and not by right, that he was 
allowed to see the papers or correspondence, or to be made acquainted with 
the deliberations of Government upon any subject not immediately con- 
nected with legislation.’ Minute by Sir Barnes Peacock of November 3, 
18595 below, p. 542. 
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(^i[. 1. The overgrown Presideney of Bengal^ was to be divided 
into two distinct presidencies, to be called the Presidency 
of Fort William and the Presidency of Agra. But this 
provision never came into operation. It was suspended 
by an enactment of 1835 (5 & 6 Will. IV, c. 52), and the 
suspension was continued indefinitely by the Charter Act 
of 1853 (16 & 17 Viet. c. 95, S. 15). 

The intention w^as that each of the four presidencies, 
Fort William, Fort St. George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own. But the governor-general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was given to reduce the members of 
the council, or even to suspend them altogether and vest the 
executive control in a governor alone 

Important alterations were made by the Act of 1833 in 
the legislative powers of the Indian Government. ^ At that 
date there were five different bodies of statute law in force 
in the (Indian) empire. First, there was the whole body 
of statute law existing so far as it was applicable, which 
was introdu(‘ed by the charter of George I and which 
applied, at least, in the jiresidency towns. Secondly, all 
English Acts subsequent to that date, which were expressly 
extended to any part of India. Thirdly, the regulations 
of the govern or-generaPs council, which commence with 
the Revised Code of 1793, containing forty-eight regulations, 
all passed on the same day (which embraced the results of 
twelve years^ antecedent legislation), and were continued 
down to the year J834. They only liad force in the 


^ It liad been increased by the addition of Benares in 1775, of the 
modern Orissa in 1803, <^f territories in the North-West in 1801- 
1803, of Assam, Arakan, and Tenasserim in 1824, 

* The power of reduction was exercised in 1833 t)y reducing the 
number of ordinary members of the Madras and Bombay councils from 
three to two (Political Dispatch of December 27, 1833). The original 
intention was to abolish the councils of the minor presidencies, but, 
at the instance of the Court of Directors, tlioir retention was loft optional. 
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territories of Bengal. Fourthly, the regulations of the Cii. I. 
Madras council, which spread over the period of thirty-two 
years, from 1802 to 1834, and are [were] in force in the 
Presidency of Fort St. George. Fifthly, the regulations 
of the Bombay Code, which began with the revised code of 
Mr. Mountstuart Elphinstone in 1827, comprising the results 
of twenty-eight years^ previous legislation, and were also con- 
tinued into 1824, having force and validity in the Presidency 
of Fort St. David b 

^In 1833,^ says Mr. Cowell in continuation, ^the attention 
of Parliament was directed to three leading vices in the 
})rocess of Indian government. The first was in the nature 
of the laws and regulations ; the second was in the ill-defined 
authority and power from which these various laws and regula- 
tions emanated ; and the third was the anomalous and sometimes 
conflicting judicatures by which the laws were administered.^ 

The Act of 1833 vested the legislative power of the Indian 
Government exclusively in the Governor-General in Council, 
who had been, as has been seen, reinforced by the addition 
of a fourth legislative member. The four Presidential 
Governments were merely authorized to submit to the 
Governor-General in Council ^drafts or projects of any laws 
or regulations which they might think expedient,^ and the 
Governor-General in Council was required to take these 
drafts and projects into consideration and to communicate 
his resolutions thereon to the Government proposing them. 

The Governor-General in Council was expressly empowered 
to make laws and regulations — 

(а) for repealing, amending, or altering any laws or 

regulations whatever, for the time being in force in 
the Indian territories ; 

(б) for all persons, whether British or native, foreigners or 

others, and for all courts of justice, whether established 
by charter or otherwise, and the jurisdiction thereof ; 

* Cowell, Tagore Ijectures of 1873. For ‘Fort St. David 'read ‘Bombay.’ 

See also Harington’s Analysis of the Bengal Regulations, and below, p. 395. 
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Ch. I. (6?) for all places and thing's whatsoever within and 
throughout the whole and every part of the said 
territories ; 

{( 1 ) for all servants of the Company within the dominions 
of princes and States in alliance with the Company ; 
and 

[e) as articles of war for the government of the native 
officers and soldiers in the military service of the 
Company, and for the administration of justice by 
eourts-rnartial to be holden on such officers and 
soldiers. 

But this power was not to extend to the making of any 
laws and regulations — 

(i) which should repeal, vary, or suspend any of the 

provisions of the Act of 1833, or of the Acts for 
punishing mutiny and desertion of officers and 
soldiers in the service of the (h'own or of the 
(^mpaiiy ; or 

(ii) whi(fh should affect any prerogative of the Ch’own, or 

the authority of Parliament, or the constitution or 
rights of the Company, or any part of the unwritten 
laws or constitutions of the United Kingdom, whereon 
may depend the allegiam^e of any person to the Crown, 
or the sovereignty or dominion of the Crown over the 
Indian territories ; or 

(iii) without the previous sanction of the Court of Directors, 

which should empower any court other than a char- 
tered court to sentence to death any of His Majesty^s 
natural-born subjects born in Europe, or their children, 
or abolish any of the chartered courts h 

There was also an express saving of the right of Parlia- 
ment to legislate for India and to repeal Indian Acts, and, 
the better to enable Parliament to exercise this power, all 
Indian laws were to be laid before Parliament. 


See Digest, s. 63. 
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Laws made under the powers given by the Act were to he Cn. i. 
subject to disallowance by the Court of Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not to require registra- 
tion or publication in any court of justice. 

The laws made under the Act of 1833 were known as 
Acts, and took the place of the ^regulations^ made under 
previous Acts of Parliament. 

A comprehensive consolidation and codification of Indian 
laws was contemplated. Section 53 of the Act recited 
that it was ^ expedient that, subject to such special arrange- 
ments as local circumstances may require, a general system 
of judi(;ial establishments and police, to which all persons 
whatsoever, as well Europeans as natives, may be subject, 
should be established in the said territories at an early period ; 
and that such laws as may be applicable in common to all 
classes of the inhabitants of the said territories, due regard 
being had to the rights, feelings, and peculiar usages of the 
people, should be enacted ; and that all laws and customs 
having tlie force of law within the same territories should 
be ascertained and consolidated, and, as occasion may recpiire, 
amended.^ 

The Act then went on to direct the Governor-fleneral in 
Council to issue a commission, to be known as the ^Indian 
Law Commission,^ which was to inquire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 
establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the nature and operation of 
all laws, whether civil or criminal, written or customary, 
prevailing and in force in any part of the Indian territories, 
to which any inhabitants of those territories were then 
iiubject. The commissioners were to rej^ort to the Governor- 
General in Council, setting forth the results of their inquiries, 
and suggesting alterations, and these reports were to be laid 
before Parliament. 

This was the first Indian Law Commission, of which 
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( !ii. I. Macaulay was the most prominent member b Its labours 
resulted directly in the preparation of the Indian Penal Code^ 
which however did not become law until r86o, and^ indirectly 
and after a long* interval of time, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form part of the 
Indian Statute Book. 

Important provisions were made by the Act of 1833 
for enlarging the rights of European settlers, and for 
protecting the natives of the country, and ameliorating their 
condition. 

It was declared to be lawful for any natural-born subject 
of His Majesty to proceed by sea to any port or place having 
a custom-house establishment within the Indian territories, 
and to reside tfiereat, or to proceed to and reside in or pass 
through any part of the territories which were under the 
Company's government on January i, 1800, or any part of 
the countries ceded by the Nabob of the Carnatic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca. These rights might be exercised without the require- 
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an ofliccr of customs, his name, place 
of destination, and objects of pursuit in India. A licence 
was still required for residence in any part of India other 
than those above mentioned, but power was reserved to the 
Governor-General in Council, with the previous approbation 
of the Court of Directors, to declare any such part open, and 
remove the obligation of a licence. 

Another section expressly enabled any natural-born subject 
of the Crown to acquire and hold lands in India. 

The regulations as to licences have long since been abolished 

^ His colleagues wore another English barrister, Mr. Cameron, after- 
wards law member of council, and two civil servants of the Company, 
Mr. Macleod of the Madras Service, and Mr. (afterwards Sir William) 
Andcison of the Bombay Service. Sir William Macnaghten of the 
Bengal Service wus also appointed, but did not accept the appointment. 
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or fallen into desuetude. But by s. 84 of the Act of 1833 Cit. I. 
the Governor-General in Council was required, as soon as con- 
veniently might bcj to make laws or regulations providing 
for the prevention or punishment of the illicit entrance into 
or residence in British India of persons not authorized to 
enter or reside therein. Effect has been given to this require- 
ment by Act III of 1864, under which the Government of 
India and local Governments can order foreigners to remove 
themselves from British India, and apprehend and detain them 
if they refuse to obey the order. Under the same Act the 
Governor-General in Council can apply to British India, or 
any part thereof, special provisions as to the reporting and 
licensing of foreigners^. 

An echo of the fears expressed in 1813 dangers 

likely to arise from the free setthmient of interlopers is to be 
found in a section which, after reciting that ‘ the removal of 
restrictions on the intercourse of Ihiropeans with the said 
territories will render it necessary to provide for any mischief 
or dangers that may arise therefrom,^ requires the Governor- 
General in Council, by laws and regulations, to provide, with 
all convenient speed, for the protection of the natives of the 
said territories from insult and outrage in their persons, 
religions, and oj)inlons^. 

Section 87 of the Act declared that ^no native of the said 
territories, nor any natural-born subject of His Majesty 
resident therein, shall, by reason only of his religion, place 
of birth, descent, colour, or any of them, be disabled from 
holding any place, office, or employment under the Company.^ 

The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

^ See Alter Caufman v. Government of Bombay, [1894] I. L. R. 18 Bombay, 

636. As to the general powers of excluding aliens from British territory, 
see Muegrore v. Chun Teeong Toy, [1891] L. R. A. C. 272 (exclusion of 
Chinese from Australia), and an article in the Law Quarterly Review 
for 1897 on ‘ Alien Legislation and the Prerogative of the Crown.* 

^ See ss. 295-298 of the Indian Penal Code. 
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(’ir. I. And finally, the Governor-General in Council was required 
forthwith to take into consideration the means of mitigating 
the state of slavery, and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
and safe^ and to prepare and submit to the Court of Directors 
drafts of laws on the subject In preparing these drafts 
due regard was to be had to the laws of marriage and the 
rights and authorities of fathers and heads of families. 

The sections of the Act which follow these broad declara- 
tions of policy are (nncerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to tliree^ and with regulations for the 
college of Haileybury. 

The Act of 1833, as sent out to India, was accompanied 
by an ex})Ianatory dispatch from the ('ourt of Directors, which, 
according to a tradition in the India Office, was drafted by 
James Mill'^. 

Logisla- During the tw^enty years interval between the Charter Act 

l.Hwecn ^^33 ^^53 Parliamentary 

1833 and legislation on Inlia. 

An Act of 1835 (5 & 6 Will. IV, c. 52) suspended the 
provisions of the Act of 1833 ^ division of the Pre- 

sidency of Bengal into two presklencies and authorized the 
appointment of a lieutenant-governor for the North-Western 
Provinces The project of establisliing an executive council 
for the Bengal and North-Western Provinces was abandoned. 

An Act of 1840 (3 & 4 Viet. c. 37) consolidated and 


1 Seo Act V of 1843 and ss. 370, 371 of the Indian Penal Code. 
See also Mr. Cameron 's evidence before the select committee of the 
House of Lords in 1852, and Minutes by Sir H. S. Maine, No. 92. 

Kaye, Administration of the East India Company, p. 137. The dispatch 
is printed below, p. 492. 

^ By s. 15 of the Charter Act of 1853 (16 & 17 Viet. c. 95) this suspension 
was continued until the Court of Directors and Board of Control should 
otherwise direct. 

* The first appointment was made in 1836. 
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amended the Indian Mutiny Acts, and empowered the Ch. I. 
Governor-General in Council to make regulations for the 
Indian Navy. 

An Act of 1 848 (11 & I'z Viet. c. 21) enacted for India a law 
of insolvency, which is still in force in the presidency towns. 

In J 853, during the governor-generalship of Lord Dal- Charter 
housie, it became necessary to take steps for renewing the ^5^^^ 
term of twenty years which had been created by the Act of 
J833, and accordingly the last of the Charter Acts (j 6 & 17 
Viet. c. 95) was pnssed in that year. 

It differed from the previous Charter Acts by not fixing 
any definite term for the continuance of the powers, but 
simply providing that the Indian territories should remain 
under the governiiKmt of the Company, in trust for the 
(h’own, until Parliament should otherwise direct. 

The Act reduced the number of the directors of the Company 
from twenty-four to eighteen, and ])rovided that six of these 
should be a])])ointed by the (^rown. 

It ('ontinued indelinilely, until the Court of Directors and 
Board of (^ontrol should otherwise direct, the suspension of 
the division of the Bengal Presidency contemplated by the 
A(ft of 1835, but authorized the a})pointment of a separate 
governor for that presidency, distinct from tlic governor- 
generalh However, the Act went on to provide that, unless 
and until this separate governor was appointed, the (^ourt 
of Directors and Board of Control might authorize the 
appointment of a lieutenant-governor of Jlengal. The 
power of appointing a sejiarate governor was never brought 
into operation, but the power of appointing a lieutenant- 
governor was exercised in 1854, and has been continued 
ever since. 

By the following section, power was given to the directors 

^ Under the Act of 1833 tlio Govenior-Genoriil of India was also 
Governor of Bengal, but during his frequent absences from Calcutta used 
to delegate his functions in the hitter capacity to tlie senior member of 
his council. See the evidence of Sir Herbert Ma(tdo(;k and Mr. F. Millott 
before the select committee of the House of Lords in 185a. 
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Ch. I. either to constitute one new presidency, with the same system 
of a governor and council as in the Presidencies of Madras 
and Bombay, or, as an alternative, to authorize the appoint- 
ment of a lieutenant-governor. In this case also the former 
power was never exercised, but a new lieutenant-governorship 
was created for the Punjab in itS59. 

Further alterations were made by the Act of 1853 in the 
machinery for Indian legislation. The ^ fourth ^ or legislative 
member of the governor-gencraPs council was j)laeed on the 
same footing with the older or ^ ordinary^ members of the 
council by being given a right to sit and vote at executive 
meetings. At the same time the council was enlarged for 
legislative purposes by the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one 
other supreme court judge, and the others were Company's 
servants of ten years^ standing appointed by the several 
local Governments. The result was that the council as 
constituted for legislative purposes under the Act of 1853 
consisted of twelve ^ members, namely — 

The governor- general. 

The commander- in-chief. 

The four ordinary members of the governor-generaPs 
council. 

The Chief Justice of Bengal. 

A puisne judge. 

Pour representative members (paid) ^ from Bengal, Madras, 
Bombay, and the North-Western Provinces. 

The sittings of the legislative council were made public 
and th(‘ir ])roceedings were officially published. 

The Indian Law Commission appointed under the Act of 
1833 had ceased to exist before 1833. It seems to have 
lost much of its vitality after Macaulay ^s departure from 

^ Power was given by the Act of 1853 to the governor-general to 
appoint, with the sanction of the Homo Government, two other members 
from the civil service, but this power was never exorcised. 

* Tliey received salaries of £5,000 a year each. 
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India. It lingered on for many years, j3iiblishcd periodically cn. I. 
ponderous volumes of reports, on which, in many instances, 

Indian Acts have been based, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purpose 
power was given to appoint a body of English commissioners, 
with instructions to examine and consider the recommendations 
of the Indian Commission 

And, finally, the right of patronage to Indian appointments 
was by the Act of 1853 taken away from the Court of 
Directors and directed to be exercised in accordance with 
regulations framed by the Board of Control. These regula- 
tions threw the covenanted civil service open to general 
competition 

In 1855 an Act was passed (i8 & 19 Viet. c. 53) which 
prohibited the admission of further students to Haileybury 
College after January 25, 1856, and directed the college 
to be closed on January 31, 1858. 

In 1834 was passed an Acf^ which has had importantKstablish- 
administrative results in India. Under the old system the 
only mode of providing for the government of newly acquired 
territory was by .annexing it to one of the three presidencies, sliipy. 

' Ah to the proceedings of the commission, see the evidence given in 
1852 h(don; the select committee of the House of Lords on tlie East 
India Coinpnny’s charter liy Mr. E. Milhdt ;ind Mr. Hay Camenui, 

Mr. Millett was tlio first secretary, and was afterwards member of tlie 
commission. Mr. Cameron was one of the first memhers of the com- 
mission, and was afterwards legislative member of the govei-nor-generars 
council. 

^ The commissioners api)ointed under this power were Sir John (after- 
wards Lord) Komilly, Sir John Jervis (Chief Justice of Common Pleas \ 

Sir Edward Ryan, C. H. Cameron, J. N. Macleod, J. A. F. Hawkin.s, Thomas 
Flower Ellis, and Robert Lowe (Lord Sherbrooke). They were instructed 
by the Roard of Control to consider specially the preparation of a simi)le 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr courts. (Letter of November 30, 1853, 

Board of Control to the Indian Law Commission.) 

^ They were prepared in 1854 by a committee under the presidency of 
Lord Macaulay. 

* 17 & 18 Viet. c. 77. 



96 


GOVERNMENT OF INDIA 


. I. Under this system of annexations the Presidency of Pengal 
had grown to unwieldy dimensions. Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in The Act of 1S53 had provided for the 

constitution of a second lieutenant-governorship^ and, if 
necessary, of a fourlh presidency. These powers were, how- 
ever, not found sufficient, and it was necessary to provide 
for the administration of territories which it might not 
be advisable to include in any presidency or lieutenant- 
governorship b 

This provision was made by the Act of 1854, which em- 
powered the (jovernor-(jeneral of India' in Council, with the 
sanction of the Court of Directors and the Poard of Conirol, 
to take by proclamation under his immediate authority and 
Tnanagemont any part of the territories for the time being 
in the possession or under the government of the East India 
Company, and thereupon to give all necessary orders and 
directions respecting’ the administration of that part, or other- 
wise ])rovide for its administration^. The mode in which this 
power has ‘been ])ractically exercised has been by the appoint- 
ment of (diicf commissioners, to whom the Coveinor-General 
in Council delegates such powers as need not he reserved to 
the Central (Jovernment. In I his way chief conimissioner- 
shi])s liave been established for Assam, the Central Provinces, 
Purina'^, and other parts of India. Put the title of chief 
commissioner was not directly re('Ognized by Act of Parlia- 
ment'^, and the territories under the administration of chief 
commissioners are t(?chnically ‘under the immediate authority 
and nianagcmtait ^ of the (lovernor-Cencral in Council within 
the meaning of the Act of j 8 54. 

The same Act empowered the (jovernment of India, with 
the sanction of the Home authorities, to define the limits 

^ Sf'o preamhlo to Act of 1854. ^ Digest, s. 56. 

^ Dumi.a li.iR since been constituted a lieutenant-governorship. 

* It hie; since b* en recognized by the Act of 1870 (33 Viet. c. 3), ss. i, 3. 
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of the several provinces in India; expressly vested in the 
Governor- General in Council all the residuary authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided; and 
directed that the governor-general was no longer to bear 
the title of governor of that presidency. 

The Mutiny of 1857 gave the death-blow to the system 
of double government/ with its division of powers and 
responsibilities. In February, 1858, Lord Palmerston intro- 
duced a Pill for transferring the government of India to the 
Crown. Under his scheme the home administration was to 
be conducted by a president with the assistance of a council 
of eight persons. The members of the eoun(‘il were to be 
nominated by the Crown, were to be (pialified either by 
having been directors of the Coin]>any or by service or 
residence in India, and were to hold office for eight years, 
two retiring by rofation in each year. In other res])eeis the 
scheme did not differ materially from that eventually adopted. 
The cause of the East India Company was pleaded by John 
Stuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large majority. 

Shortly afterwards, however, Lord Palmerston was turned 
out of office on the Consjuracy to Murder Bill, and was 
succeeded by Lord Derby, with Mr. Disraeli as (fiiancellor of 
the Exchequer and Lord Ellenborough as President of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the government of India, of whit^h 
the most remarkable feature was a council consisting partly 
of nominees of the Crown and partly of persons elected on 
a complicated and elaborate system, by (dti/ens of Manchester 
and other large towns, holders of East India stock, and others. 
This scheme died of ridicule, and when the House assembled 
after the Easter recess no one could be found to defend itb 

^ Itwns to tins Bill thnt Lord Palmerston applied the Sp;niish boy’s 
remark al)out Don Quixote, and ^nid that whenever a num was to bo seen 
laughing in the streets he was sure to have been discussing the Government 
of India Bill. 

H 
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Ch. I. Mr. Disraeli grasped eagerly at a suggestion by Lord John 
Russell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House. In the meantime 
Lord Ellenborough had been compelled to resign in con- 
sequence of disapproval of his dispatch censuring Lord 
Canning’s Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India h 

This Act declared that India was to be governed directly by 
and in the name of the Crown, acting through a Secretary of 
State, to whom were to be transferred the powers formerly 
exercised either by the Court of Directors or by the Board 
of Control. Power was given to appoint a fifth principal 
Secretary of State for this purpose. 

The Secretary of State was to be aided by a council of 
fifteen members, of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East India 
Company. The ma jor part both of the appointed and of the 
elected members were to be persons who had served or resided 
in India for ten years, and, with certain exceptions, who had 
not left India more than ten years before their appointment. 
Future a]q)oiTitmcnts or elections were to be so made that 
nine at least of the members of the council should hold these 
qualifications. The power of filling vacancies was vested in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of the council were to hold office 
during good behaviour, but to be removable on an address by 
both Houses of Parliament, and were not to be capable of 
sitting or voting in Parliament^. 

The council was charged with the duty of conducting, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of India 


^ 21 k 22 Viet. c. 108. 

* Tlicso proviyions have toon modified by subsequent legislation. See 
L>igcst, .V. 4. 
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and the correspondence with India. The Secretary of State <;h. i. 
was to be the president of the council, with power to 
overrule in case of difference of opinion, and to send, with- 
out reference to the council, any dispatches which might 
under the former practice have been sent through the secret 
committee ^ . 

The officers on the home establishment both of the Company 
and of the Board of Control were to form the establishment 
irf the new Secretary of State in Council, and a scheme for 
a permanent establishment was to be submitted. 

The patronage of the more important appointments In 
India was vested either in the (h-own or in the Secretary 
of State in Council. Lieutenant-governors were to be 
ap])ointed by the governor-general subject to the approval 
of the Crown. 

As under the Act of 1H53, admission to the (covenanted 
civil service was to be open to all natural -born subjects of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules to be made by 
the Secretary of State in Council with the assistance of the 
('ivil Service Commissioners. 

The patronage to military cadetships was to be divided 
between the Secretary of State and his council. 

The property of the Company was transferred to the 
Crown. The expenditure of the revenues of India was to be 
under the control of the Secretary of State in Council, but 
was to be ('barged with a dividend on the Company^s stock 
and with their debts, and the Indian revenues remitted to 
Great Britain were to be paid to the Secretary of State in 
Council and applied for Indian purposes. Provision wa.s 
made for the aj)pointment of a special auditor of the accounts 
of the Secretary of State in Council-. 

The Board of Control was formally abolished. With respeci 
to contracts and legal proceedings, the Secretary of State in 
Council was given a quasi-corporate character for the purpose 
^ Digest, ss. 6-14. 2 Ibid. 22, 30. 
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of enabling liim to assert the rights and discharge the 
liabilities devolving upon him as siKx^essor to the East India 
Company b 

It has been seen that under the authority given by various 
Acts the Company raised and maintained separate military 
forces of their own. The troops belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-enacted from time to time 
with amendments b The Company also had a small naval 
force, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of j 8 58 transferred to the service of the Crown all 
the n.Mval and military forces of the Company, retaining, how- 
(‘ver, their separate local character, with the same liability to 
local service and the same pay and privileges as if they were 
in the service of the Company. Many of the l^iiropean troops 
refused to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the transfer of their services and, failing to 
get these terms, were offered their discharge. 

In i860 the existence of European troops as a separate 
force was put an end to hj^ an Act (23 & 24 Viet. c. 100) 
which, after reciting that it is not expedient that a separate 
Euro])ean force should he continued for the local service of 
Her Majesiy in India, formally repealed the enactments by 
which tlie Secretary of State in Council was authorized to 
give directions for raising such forces. 

In [861 the othcers and soldiers formerly belonging to the 
(k)mpany^s European forces were invited to join, and many 
of them were transferred to, the regular army under the 

‘ I>ig‘'st, s. 35. 

The first of these Acts was an Aet of 1753 (^7 Groo. IT, c. 9), and the 
Inst was an Act of 1857 ^ 21 Viet. e. 66), whicli was repealed in 1863 

(26 & 27 Viet. c. 48 ,. 

In r859 tlioy made a 'demnn.strai ion ’ which, from the small .stature 
of tlio reiTuits enlisted during the Indian Mutiny, was sometimes called 
the ^Dumpv MiUiny.’ Pritchard, Administration of India, i. 36. 
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authority of an Act of that year {24 & 25 Viet. c. 74). Thus cu. 1. 
the European army of the late J^ast India Company, except 
a small residue, became merged in the military forces of the 
Crown ^ 

The naval force of the East India Company was not amal- 
gamated with the lioyal Navy, but came to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, 
wliich was also to provide for the performance of the duties 
in the Persian Gulf which had been previously undertaken 
by the Indian Navy 

The change elfected by the Government of India Act, 
i8r,8, was formally announced in India by the QueeiPs 
Ih’oclarnation of November i, 1858^. 

In 1859 the Government of India Act, 1859 (22 & 23 
Viet. e. 41), was passed for determining the officers by whom, 
and the mode in which, contracts on behalf of the Secretary 
of State in Council were to be executed in India 

Three Acts of great importance were passed in the year i.( gisia- 
1861. 

1861. 

Under the Charter Act of 1793 rank and promotion in the Indiiin 
Company’s civil service ivere strictly regulated by seniority, svrvK ,* 
and all offices in the ‘civil line’ of the Company's 1861. 
service in India under the degree of councillor were strictly 
reserved to ^the civil servants of the presidency in which 
the otiice was held. Rut by reason of the exigencies of 
the public service, numerous civil appointments had been 


‘ Under existing arrangements all the troops sent to India are placed 
f'n the Indian establishment, and from that time cease to be voted on the 
Army Kstimates. Clodo, Military Forces of the Crown, ii. 269, The 
number of tlie forces in the regular army as fixed by the annual Army Act 
is declared to be ‘ exclusive of the number actually serving witiiin Her 
Majesty’s Indian possessions.’ As to the constitutionality of employing 
Indian troops outside India, see the debates of 1878 on the employment 
ef Indian troops in Malta, Hansard, ccxl. 187, 194, 213, 369, 515; and 
Anson, Law and Custom of tlio Constitution, pt. ii. p. 363 (2nd od.h 
^ See Sir Charles Wood’s letter to the Admiralty of Oct. 20, 1862. 

^ Printed below, p. 571. * See Digest, s. 33. 
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made in India in disregard of these restrictions. The 
Indian Civil Service Act, i86i (24 & 25 Viet. c. 54), vali- 
dated all these irregular appointments in the past, but 
scheduled a number of appointments which, in the future, 
were to be reserved to members of the covenanted civil 
service h 

At the same time it abolished the rule as to seniority and 
removed all statutory restrictions on appointments to odices 
not in the schedule. And, even with respect to the reserved 
ottices, it left a power of appointing outsiders under exceptional 
circumstances. This power can only be exorcised where it 
a])pcars to the authority making tlie appointment that, under 
the circumstances of the case, it ought to be made without 
regard to statutory conditions. The person a])pointed must 
have resided for at least seven years in India. If the post is 
in the Revenue or Judicial Departments, the person appointed 
must pass the same examinations and tests as are required in 
tlie ease of the covenanted civil service. The appointment 
is provisional only, and must be forthwith reported to the 
Secretary of State in Council with the special reasons for 
making it, and unless approved within twelve months by the 
Secretary of State it be(*omes void 
Tlie Indian Councils Act, 1861 (24 & 25 Viet. c. 67), 
modified the constitution of the governor^gcneral’s executive 
council and remodelled the Indian legislatures. 

A fifth ordinary member was added to the governor- 
geiieraFs council. Of the five ordinary members, three were 
rc([uired to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister 
or advocate of five yoaiV standing. Power was retained to 
appoint the commander- in-chief an extraordinary member 
Power was given to the governor-general, in case of his 
absence from headquarters, to appoint a president of the 
council, with all the powers of the governor-general except 

* TIum sclieclulo is still in force. Digest, s. 93. 

^ This provision still exists. Ibid. s. 95. ^ Ibid. 39, 40. 
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those with respect to legislation. And, in such case, the Ch. I. 
governor-general might invest himself with all the powers 
exercisable by the Governor- General in Council, except the 
powers with respect to legislation 

For purposes of legislation the govern or-generars council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two years. Of these additional 
members, not less than one-half were to be non-official, that 
is to say, persons not in the civil or military service of the 
Crown The lieutenant-governor of a province was also to 
be an additional member whenever the council held a legisla- 
tive sitting within his province. 

The Legislative Council established under the Act of 1853 
had modelled its procedure on that of l^irliament, and had 
shown what was considered an inconvenient degree of in- 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government^; The 
functions of the new Legislative Council were limited strictly 
to legislation, and it was expressly forbidden to transact 
any business except the consideration and enactment of 
legislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced'^. 

Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not to be 
introduced without the governor-generaFs sanction. The 
assent of the governor-general was required to every Act passed 

^ S('o Digest, ss. 45, 47. 

Those provisions have n’cently been modified hy the Act of 1892 ^55 
& 56 Viet. c. 14, s. t). See Digtjst, s. 60. 

•’ It Imd, among other things, <]Lsciissod the propriety of the grant (o 
the Mysore princes. See Proceedings of Legislative Council for r86o, 

PP- 1343-1402. 

* 24 & 25 Viet. c. 67, s. 19. As to the object with which this section 
was framed, see paragraph 24 of Sir Charles Wood’s dispatch of August 
9, 1861, printed below, p. 558. The restrictions imposed in 1861 were 
relaxed in 1892 (55 & 56 Viet. c. 14, s. 2). Digest, s. 64. 
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i ij. I. by the council, and any such Act might be disallowed by 
the Queen, acting through the Secretary of State. 

The legislative power of the Governor- General in Council 
was declared to extend to making laws and regulations for 
repealing, amending, or altering any laws or regulations 
for tlie time being in force in the ^ Indian territories now 
under the dominion of Her Majesty and to making laws 
and regulations for ail persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all plaices and things within the said territories, and for all 
servants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty^. But 
there were express savings for certain Parliamentary enaet- 
ments, for the general authority of Parliament, and for an / 
part of the unwritten laws or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the (h*owu may d(‘pend. 

An exceptional power was given to the governor-general, 
in cases of emergeiKiy, to make, without his council, ordinances, 
which were not to remain in force for more than six months 
Doidjts had for some time existed as to the j)roper mod<^ 
of legislating for newly acquired territories of the (Join])any. 
Wiien Henares and the territories afteiwvards known as the 
North-Western Provinces w^ere annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force* in the older ])rovinces of Bengal, Behar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquirenl from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasserim were conquered in 
I fSiq, and lk‘gu in j 8 52, these regions were specially cxcmj)tcd 
from the Bengal Ilegulations, instnudions, however, being 
given to the ollicers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 

' ExplaiiK'n by 55 & 56 Vicl. c. 14, h. 3. s. 63. 

^ Trioso power.s wero extended by 28 & 29 Viet. c. 17, a. i, and 32 & 33 
Viet. c. 98, s. 1. Soo Digest, s. 63. - See ibid. 69. 
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far as they were suitable to the eireumstances of the eountry L Oh. J. 
And when the Punjab was annexed the view taken was that 
the Governor- General in Council had power to make laws for 
the new territory, not in accordance with the forms prescribed 
by the Charter Acts for legislation^ but by executive orders^ 

(for responding to the Orders in Council made by the Crown 
for what are called Crown (colonies. Provinces in which this 
power was exercised were called ^ non-r(*gulation provinces^ to 
distingaiish them from the ^ regulation provinces/ which were 
governed by regulations formally made under the Charter 
Acts. A large body of laws had been passed under this 
power or assumed power, and in order to remove any doubts 
as to their validity a section was introduced into the Indian 
(.'Ouncils Act, 1861, declaring that no rule, law, or regulation 
made before the passing of the Act by the governor-general 
or certain other authorities should be deemed invalid by reason 
of not having been made in conformity with the provisions of 
the Charter Acts 

The power of legislation which had been taken away from 
the Governments of Madras and Bombay by the Charter Act of 
1833 was restored to them by the Act of 1861. The councils 
of the governors of Madras and Hombay were expanded for 
legislative purposes by the addition of the advocate-general 
and of other members nominated on the same principles as the 
additional members of the governor-generaTs council. No 
line of demarcation was drawn between the subjects reserved 
for the central and the local legislatures respectively ; but 
the previous sanction of the governor-general was made 
recpiisite for legislation by the local legislature in certain 

’ Ohosney’s Indiiin PoJity (3rd od.), pp. 58, 64. 

^ Indian lej^islation subsequently became necessary for the purpose of 
ascertaining and determining the rules which had been thus validated 
in goneral terms. See Sir James Steplicn’a speech in the Legislative 
Council in the debate on the Punjab Laws Acts, March 26, 1873, and 
the chapter contributed by liim to Sir W. Hunter’s Life of Lord Mayo, 
vol. ii.pp. 2 1 4-22 1. 

^ These provisions have also been modified by the Act of 1892. See 
Ligest, ss. 71, 76, 77. 
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(■H. I. cases, and all Acts of the local legislature required the sub- 
sequent assent of the governor-general in addition to that 
of the Secretary of State, and were made subject to dis- 
allowance by the Crown, as in the case of the governor- 
generaFs council. There were also the same restrictions 
on the proceedings of the local legislatures h 

The governor-general was directed to establish, by procla- 
mation, a legislative council for Dengal and was empowered 
to establish similar councils for the North-Western Provinces 
and for the Punjab These councils were to consist of the 
lieutenant-governor and of a certain number of nominated 
(councillors, and were to be subject to the same provisions 
as the local legislatures for Miidras and Pombay. 

The Act also gave power to (constitute new provinces for 
legislative purposes and appoint new lieutenant-governors, 
and to alter the boundaries of existing provin(*es 
liMliaJi The amalgamation of the supreme and sadr courts, 
cv!ur\s courts representing the Crown and the 

Act, t86i. (;;oxnpany respectively at the presidency towns, had long been 
in contemplation, and was carried into effect by the Indian 
High Courts Act, :i86i 

By this Act tlie Queen was empowered to establish, by 
letters patent high courts of judicature in Calcutta, Madras, 
and Bombay, and on their establishment the old chartered 
supreme courts and the old * Sadr Adalat ’ Courts were to 
be abolished, the jurisdiction and the ])owers of the abolished 
courts being transferred to the new high courts. 

Each of the high courts was to consist of a chief justice 
and not more than fifteen judges, of whom not less than one- 
ihird, including the chief justice, were to be barristers, and 
^ Seo note 3, p. 105. 

^ A l<‘gif5l{itive council for Bengal was establinhed by a proclamation of 
January 18, 1862. 

^ A Jogislativo council was ostablisliod for tbo Northi-Wostern Provinces 
and Oudh in r886, and for tlio Punjab in 1897, 

* vss. 46, 47. Digest, s. 74. ^ 24 & 25 Viet. c. 104. 

° Tlio loibrh patent or charters now in force with respect to these three high 
courts Ix'ar date December 28, 1865. Tiioy are printed below in Chapter v. 
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not less tlian one-tliird were to be members of the covenanted Cn. I. 
civil service. All the judges were to be appointed by and 
to hold office during* the pleasure of the Crown. The high 
courts were expressly given superintendence over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction 

Power was given by the Act to establish another high 
court, with the same constitution and powers as the high 
courts established at the presidency towns 

The Indian High Courts Act of 1861 closed the series Legisla- 
of constitutional statutes consequent on the transfer oC the 135^^ 
government of India to the Crown. Such Acts of Parliament 
as have since then been passed for India have done little more 
than amend, with reference to minor points, the Acts of 1S5S 
and [(86 1. 

The Indian High Courts Act, i <865 empowered theGovernor- 
General in Council to pass orders altering the limits of the 
jurisdiction of the several chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
subjects of Her Majc'sty resident in Native States. 

Another Act of the same year, the Ooveniment of India 
Act, 1865 extended the legislative powers of the governor- 
generaPs council to all British subjects in Native States, 
whether servants of the Crown or not^, and enabled the 
Governor-General in Council to define and alter, by proclama- 
tion, the territorial limits of the various presidencies and 
1 ieutenant-governorships 

The Government of India Act, 1869’^, vested in the Sccrefary 
of State the right of filling all vacancies in the Council of 
India, and changed the tenure of members of the council 
from a tenure during good behaviour to a term of ten years. 

It also transferred to the Crown from the Secretary of State 

^ See Digest, sa. 96-103. 

a. i6. Under this power a high court was established at AHaliabad 
in 1866. It is probable that the power was thereby exhausted. 

^ 28 & 29 Viet. c. 15, Digest, s. 104. * 28 & 29 Viet. c. 17. 

* Sec Digest, s. 63. Ibid. 57. 3 ^ & 33 Viet. c. 97. 
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i'll, 1. in Council the right of filling vacancies in the offices of the 
members of the councils in India. 

The Indian Councils Act, j 869 still further extended 
the legislative powers of the govcrnor-geiierars council by 
enabling it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
legislature was made by the Government of India Act, 1870^. 
It has been seen that for a long time the governor-general 
believed himself to have the power of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of j86i, whilst validating rules made under this power in 
the past, took away tlie power for the future. The Act of 
1870 practically restored this power by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India ‘h The machinery provided is as 
follows. The Secretary of State in Council, by resolution, 
declares the provisions of section i of the Act of 1870 ap- 
plicable to some particular part of a Dritish Indian province. 
Thereupon the Governor in Council, lieutenant-governor, or 
chief commissioner of the province, may at any time pro])Ose 
to the Governor-General in Council drafts of regulations for 
the peace and good government of that part, and these drafts, 
when approved and assented to by the Governor-General in 
Council, and duly gazetted, liave the same force of law as 
if they had been formally passed at sittings of the Legislative 
(Council. This machinery has been extensively applied to 
the less advanced districts of the different Indian provinces, 
and numerous regulations have been, and arc constantly 
being, made under it. For instance, it was used in legislating 
for the newly acquired territory of Upper Burma. 

The same Act of 1870 contained two other provisions of 

’ 32 & 33 Virt. c. 98. Soo Digest, s. 63. 

^ 33 ^ 34 Viet. c. 3. Digest, s. 68. 

' This restoration of a power of summary legislation was strongly 
advoealod by Sir II. S. Maine. See Minutes by Sir H. S. Maine, 

PP* 153, 156. 
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coDsiderable importance. One of them (s. 5) repeated and Ch 
strengthened the power of the governor-general to overrule 
his council^ The other (s. 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India ‘of proved merit and ability^ in the civil service 
of Her Majesty in India, enabled any native of India to 
be appointed to any ^ office, place, or employment ^ in that 
service, notwithstanding that he had not been admitted to 
that service in the manner directed by the Act of 1 858, i. e. 
by competition in England. The conditions of such appoint- 
ments were to be regulated by rules made by the Governor- 
General in Council, with the approval of the Secretary of 
State in Council The resulf; of these rules was the ‘ statutory 
civilian,'’ who is now being merged in or superseded by the 
new ^ Provincial Service.^ 

Two small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & ^5 Viet. c. 34)^, which made slight extensions 
of the powers of local legislatures, and the Indian Bishops Act, 

1 87 1 (34 & 35 Viet. c. 62), which regulated the leave of absence 
of Indian bishops. 

An Act of 1873 (3^ 17) formally dissolved the 

East India Company as from January i, 1874. 

The Indian Councils Act, 1874 (37 & 38 Viet. c. 91), 
enabled a sixth member of the govern or-gencraPs council 
to be appointed for [lublic works purjxises. 

The Council of India Act, 1876 (39 & 40 Viet. c. 7), 
enabled the Secretary of State, for special reasons, to appoint 
any person having professional or other peculiar qualifications 
to be a member of the Council of India, with the old tenure, 

‘ during good behaviour,^ which had been abolished in 1869^. 


‘ 8eo Digest, s. 44. It will bo reincniberod that Lord Lytton acted under 
this power when he oxemptod imported cotton goods from duty in 1879. 

* Seo ibid. 94. 

^ This Act was passed in consequence of the decision of the Bombay 
Higli Court in li. v. Reay, 7 Bom. Cr. 6. See note on s. 79 of Digest. 

I'his power was exercised in the case of Sir 11 . S. Maine, and was 
probably conferred witli special reference to him. 
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In the same year was passed the Eoyal Titles Act, 1876 
(39 & 40 Viet. c. 10), which authorized the Queen to assume 
the title of Empress of India. 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Viet. c. 3), enabled the Secretary of State to regulate by order 
certain salaries and allowances which had been previously fixed 
by statute ^ 

The Indian Marine Service Act, 1884 (47 &48 Viet. c. 38), 
enabled the (iOvernor-OeneraJ in Council to legislate for main- 
taining discipline in a small marine establishment, calleil Her 
Majesty ^s Indian Marine Service, the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts -. 

The Council of India lieductioii Act, 1889 (32 & 53 Viet, 
c. 63), authorized the Secretary of State to abstain from filling 
vacancies in the Council of India until the number should 
be reduced to ten. 

The important Indian Councils Act, 1892 (55 & 56 V ict. c. 1 4), 
authorized an increase in the number of the members of the 
Indian legislative councils, and empowered the Governor- 
General in Council, with the approval of the Secretary of 
State in Council, to make rules regulating the conditions 
under which these members are to be nominated^. At the 
same time the Act relaxed the restrictions imposed by the 
Act of 1861 on the proceedings of the legislative councils 
by enabling rules to be made authorizing the discussion of 
the annual financial statement, and tlie asking of (piestions, 
under such conditions and restrictions as may be prescribed^. 

The Act also cleared up a doubt as to the meaning of an 
enactment in the Indian Councils Act of 1861, modified some 

^ Soo Digest, ss. 8o, 113. ^ See ibid. 63. 

See ibid. 60, 71, 73. This Act has been described as introducing 
for tlic first time the ]>rinci])lo of popular rej)ros(*ntation into the Indian 
legislative councils. East India (Progress and Condition) Itoport for 
1892-03, p. 4. But iho language of the statute itself hardly justifies this 
description. 

* See C iiapter iv, below. 
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of the provisions of that Act about the ofliee of ‘additional Cii. i. 
members ^ of legislative councils, and enabled local legislatures, 
with the previous sanction of the governor-general, to repeal 
or alter Acts of the governor-generaVs council affecting their 
province ^ 

And, finally, the Madras and Bombay Armies Act, 189;^ 

(56 & 57 Viet. c. 62), abolished the oflices of cornmanders-in- 
chief of the Madras and Bombay armies, and thus made 
possible a simplification of the Indian military system which 
had been asked for persistently by four successive viceroys 

^ See Digest, s. 76. In the absence of tliis power tlie sphere of action 
of tlio new legislature for (he North-Western Provinces and Oudh was 
conlined within an infinitesimal area. 

Administrative ndorms in India are not earri(;d out with uiuluo 
precipitancy. The appointment of a single comma nder-in-chief for 
India, witli four subordinate commanders under liim, W’as recommended 
])y Lord William Bentinck, Sir Charles Metcalfe, and others in 1833. 
(Further Papers respecting the East India Com{)any s Charter, 1833.) 
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SUMMARY OF EXISTING LAW 

The administration of British India rests upon English 
Acts of Parliament, largely supplemented by Indian Acts and 
regulations b 

At the head of the administration in Ihigland is the 
Secretary of State, who exercises, on behalf of the Crown, 
the powers formerly exercised by the Board of Conlrol and 
Court of Directors, and who, as a niinnber of the (.'abinet, 
is responsible to, and represents the supreme authority of, 
Parliament 

He is assisted by a coumdl, the Council of India, originally 
Hftcen in number, but, under an. Act of 1889, capable of 
being reduced to ten. The members of the council are 
appointed by the Secrelary of State, and hold ofiii'e for a 
term of ten years, with- a power of reai)pointment under 
sp(‘cial cinuimstaiK'es for a further term of five years. There 
is also a special power to appoint any person ‘ having pro- 
fessional or other peculiar (|uahTications ^ to be a member of 
the council during good behaviour. At least nine members 
of the couiK'll must be persons who have served or resided 
in British India for not less than ten years, and who have 
left British India not more than ten years before their 

’ Tlif! host aiitljoj’itioR for tlio existing system of administration arc 
Sir John Straohey’s India (edition of 1894', Sir W. Hunter’s Indian 
Empire, Cli« Micy’s Indian r<>liiy (3rd ed., 1894), the latest of the 
Do<^oanial iteports on the Moral and Material Progress of India (1894)- 
^ Digrst, s. 2. 
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appointment. A member of the council cannot sit in Cn. 11, 
Parliaments 

The duties of the Council of India are to conduct, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the government of 
India and the correspondence with India. The Secretary of 
State is president of the council, and has power to appoint 
a vice-president^. 

Every order proposed to be made by the Secretary of State 
must, before it is issued, be either submitted to a meeting of 
the council or deposited in the council room for seven days 
before a meeting of the council, f^ut this re(][uirement does 
not apply to orders which, under the old system, might have 
been sent through the secret committee^. 

In certain matters, including the expenditure of the revenues 
of India, orders of the Secretary of State are required by law 
to obtain the concurrence of a majority of votes at a meeting 
of his council But in all other matters the Secretary of 
State can overrule his council, subject to a right on the part 
of any dissentient member to have his oj)inion, and the reasons 
for it, recorded 

The council is thus a consultative body, without any power 
of initiation, and with a very limited power of veto. Even 
on (questions of expenditure, where they arise out of previous 
decisions of the Cabinet, as would usually be the case in 
matters relating to peace or war, or foreign relations, the 
vSecretary of State has the practical power, though perhaps 
not the technical right, to overrule his council. 

For the better transaction of business the council is divided 
into committees^. 

The establishment of the Secretary of State, that is to say staff of 
the permanent staff constituting what is popularly known 
as the India Office, was fixed by an Order of the Queen in 
Council made under the Act of 1858®. It is divided into 

' Digest, ss. 2, 3. * Ibid. 5-10. * Ibid. 12-14. 

^ Ibid. 10. * Ibid. II. ® Ibid. id. 
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departments, each under a separate permanent secretary, and 
the committees o£ the council are so formed as to correspond 
to these departments. 

All the revenues of India are required by law to be received 
for and in the name of the Queen, and to be applied and 
disposed of exclusively for the purposes of the Government of 
India h The expenditure of these revenues, both in India and 
elsewhere, is declared to be subject to the control of the 
Secretary of Slate in Council, and no grant or appropriation 
of any ])art of the revenues is to be made without the con- 
currence of a majority of the votes at a meeting of the Council 
of India Except for pi^venting or repelling actual invasion 
of Her Majesty’s Indian possessions, or under other sudden 
and urgent necessity, the revenues of India are not, without 
th(' (‘onsent of both Houses of Parliament, to be applicable 
to defraying the expenses of any military operation carried 
on beyond the external frontiers of those possessions by Her 
^rajesty'’s forces charged upon those revenues 

The accounts of the Indian revenues and expenditure are 
laid annually before Parliament, and the accounts of the 
Secretary of State in Council are audited by an auditor, who 
is appointed by the Queen by warrant countersigned by 
the Clianeellor of the Exehe([uer 

For the jHirpose of legal proceedings and contracts, but 
not for the })urpose of holding property, the Secretary of 
State in Council is a juristic person or body corporate by 
that name, having the same capacities and liabilities as the 
liast India Company ’I He has also statutory powers of 
eoniraeting through certain ollieers in India 

At the head of the Government in India is the governor- 
general, who is also viceroy, or representative of the Queen. 
He is a])pointed by the Queen by warrant under her 

^ Digest, s. 22. 

^ Ibid. rij. See, Jiowover, the piacticiil qualificiitions of tliis requirement 
uoird abnva 

" li-id. 24. ♦ Ibid. 29, 30. ^ Ibid. 32, 35. ® Ibid. 33. 
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sign manual, and usually holds office fora term of five On. u. 
years “ 

He has a council, which at present consists of five members, tiio 
besides the commander-in-ehief, who may be, and in practice !!|!,7oi!iVs 
always is, appointed an extraordinary member conn. ii. 

The Governor of Madras or Bombay is also an extraordinary 
member of the council whenever it sits within his province 
(which, in fact, never happens ^). 

Power was given by an Act of 1874 to appoint a sixth 
ordinary member for public works purposes, but this power 
is at present in abeyance. 

The ordinary members of the govern or- general’s council 
are appointed by the Crown, in practice for a term of five 
years. Three of them must be persons who, at the time of 
their appointment, have been for at least ten years in the 
service of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years^ standing 

If there is a difference of opinion in the council, under 
ordinary circumstances the opinion of the majority prevails, 
but, under exceptional circumstances, the governor-general 
has power to overrule liis council 

If the governor-general visits any part of India un- 
accompanied by his council, he is empowered to appoint 
some ordinary member of his council to be president of 
the council in his place, and, in such case, there is further 
power to make an order authorizing the governor-general 
alone to exercise all the executive powers of the Governor- 
Ocneral in Council^. 

The official acts of the central Government in India ar(‘ 
expressed to run in the name of the Governor-General in 
Council, often described as the Government of India Tbe 

^ Digest, ss. 36, 37. ^ Ibid. 38-40. ^ Ibid. 40. 

* Ibid. 39. 5 Ibid. 44. ® Ibid. 45. 47. 

^ Legislative sanction for this name is given by the Indian General 
Clauses Act (X of 1897, s. 3 (32) ). 
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Ch. 1 1 , executive work of the Government of India is distributed 
among departments which may be compared to the depart- 
ments of the central Government in England. There are 
at present seven of these departments — Home, Foreign, 
Finance, Military, Public Works, Revenue and Agricul- 
ture, and Legislative. At the head of each of these 
departments is one of the secretaries to the Government oi: 
India, who corresponds to the permanent secretary in 
England, and each of them, except the Foreign Department, 
is assigned to the special care of one of the members of 
council. The Foreign Department is under the immediate 
superintendence of the viceroy, who may be thus called his 
own Foreign Minister, although members of council share 
responsibility for such matters relating to the department as 
come within their cognizance. The member of council who 
is ’in charge of the Home Department also takes charge, 
under existing arrangements, of the department of Revenue 
and Agriculture. 

Minor questions are settled departmental ly. Questions 
involving a difPerence of opinion between two departments, or 
raising any grave issue, are brought up to be settled in council. 

The council usually meets once a week, but special 
meetings may be summoned at any time. The meetings are 
private, and the procedure is of the same informal kind as 
at a meeting of the English Cabinet, the chief difference 
being that one of the secretaries to the Government usually 
attends during the discussion of any question affecting his 
department, and takes a note of the order passed h 

Every dispatch from the Secretary of State is circulated 
among all the members of the council, and every dispatch 
to the Secretary of Slate is signed by every member of the 
council who is present at headquarters, as well as by the 
viceroy, unless he is absent. 

’ For a do.^cription of the mode of transacting business in council before 
the work of the Government was ‘departmentalized/ see Lord Minto 
in India, p. 26. 
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If any member of the council dissents from any dispatch Cn. Ii: 
signed by his colleagues, he has the right to append to it 
a, minute of dissent. 

The headquarters of the Government of India are at 
Calcutta during the cold weather season, and at Simla 
during tlie rest of the year 

For purposes of administration British India is divided into Tho 
eight great provinces, with the addition of a few minor 
charges. 

The eight great provinces are the old presidencies ^ of 
Madras (Fort St. George) and Bombay ; tl\e four lieutenant- 
governorships of Bengal, the North-Western Provinces (with 
whiclf the chief comrnissionership of Oudli is now com- 
bined), tlio Punjab, and Burma ; and the two chief 
commissionerships of Assam and the Central Provinces 

The provinces of Madras and Bombay are each under 
a governor and council appointed by the Crown, in practice 
for a term of five years, the governor being usually an 
English statesman, and the council consisting of two 
members of the Indian Civil Service of twelve yeaiV 
standing^. The governors of Madras and Bombay retain 
their privilege of communicating directly with the Secretary 
of State, and have the same power as the governor- 
general of overruling their councils in cases of emergency. 

For reasons which are mainly historical, the control 
of the Government of India over the Governments of 
Madras and Hombay is less complete than over other local 
Governments. 

The lieutenant-governors have no executive councils, and 
are appointed by the governor-general, with the apj)roval 

' As to tlio advantages nnd disadvantages of Simla as a scat of 
tlovornmont, see Minutes by Sir II. S. Maine, N«). 70. 

As to the ambiguity of the term ‘presidency/ see Chesney, Indian 
Polity (3rd ed.), pp. 79, 88. 

“ The chief commissionorsliip of the Central Provinces was constituted 
in i86t, that of British (now Lower) Burma in 1862, that of Assam in 
1874. Burma was constituted a lieutenant-governorship in 1897. 

* Digest, ss. 50, 51. 
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of the Queen h They are in practice appointed from the 
Indian Civil Service and hold office for five years. 

The chief commissioners of Assam and the Central Pro- 
vinces are appointed by the Governor- General in Council^ 
and rank next in importance to lieutenant-governors. 

The minor charges are Coorg, Ajmere-Merwara, British 
Baluchistan and the penal settlement of the Andaman 
Islands. These are also under chief commissioners, who, 
however, have less independent power of government than 
the chief commissioners of the larger provinces, and whose 
offices are usually combincHl with some other post. Thiu 
the Besident at Mysore is, ex-officio, Chief Commissioner of 
Coorg, and the Governor-GeneraBs Agent for Bajputana is, 
Chief Commissioner of Ajrnere-Alerwara. 

Berar is not part of British India. It is administered on 
behalf of the Nizam, to whom all surplus revenues are paid 
over. The administration is su])ervised by a commissioner 
\inder the Besident at Hyderabad. 

For legislative purposes the governor-generaPs council 
is expanded into a legislative council by the addition of 
not less than ten nor more than sixteen additional members, 
of whom at least one-half must be persons not in the civil 
or military service of the Crown in India. These additional 
members are nominated by the governor-general in accordance 
with regulations made by the Governor-General in Council 
with the approval of the Secretary of State in CouiKjil ^ 
Under the rules framed in pursuance of the Act of 
I (S92 ■’ there are sixteen additional mem})ers, of whom six 
are officials appointed by the Governor- General in Council, 
and ten arc non-official. Four of the latter are appointed by 
the governor-general on the recommendation of a majority 
of the non-official additional members of the provincial 

‘ Digost, s. 55. 

^ Tlicro may havo )>eeii exceptions, e. g. Sir H. Durand. 
Constituted a chief commissionciship in 1887. 

D’.gObt, a. 60. ^ liolow, p. 337. 
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legislatures of Madras^ Bombay^ Bengal, and the North- Ch. 
Western Provinces and Oudli, each of these bodies 
recommending one member, and a fifth member on the 
recommendation of the Calcutta Chamber of Commerce. 

The governor-general can, if he thinks fit, decline to acce})t 
a recommendation thus made, and in that case a fresh 
recommendation is sulmiitted to him. The remaining five 
members arc nominated by the governor-general, ^in such 
manner as shall appear to him most suitable with refereiu'c 
t(^ the legislative business to be brought before the council, 
and the due representation of the difPerent classes of the 
community.^ 

The additional members hold office for two years, and 
arc entitled to be present at all legislative meetings of the 
council, but at no others h 

The legislature thus formed bears the awkward name of 
‘ the (jovernor- General in C^ouncil at meetings for the purpose 
of making laws and regulations.’ 

The Governor-General in (.^ouncil at these meetings has 
power to make laws — 

(a) for all persons, for all courts, and for all places and 
things within British India; and 

(4) for all British subjects of Her Majesty and servants 
of the Government of India within other parts of 
India, that is to say, within the Native States ; and 

(c) for all persons being native Indian subjects of Her 
Majesty, or native Indian officers or soldiers in Her 
Majesty^s Indian forces when in any part of the 
world, whether within or without Her Majesty’s 
dominions; and 

(^/) for all persons employed or serving in the Indian 
Marine Service 

]Iut this power is subject to various restrictions. For 

^ Digest, s. 60. 

* Ibid. 63. As to whether there is any powTr to legislate for servants 
ot the Government outside ‘India/ see the note (c on that section. 
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Cir. II. instance, it does not extend to the alteration of any Act 
of Parliament passed since i860, or of certain specified 
portions of earlier Acts^, and does not enable the legislature 
to make any law affecting the authority of Parliament or 
any part of the un,written laws or constitution of the United 
Kingdom whereon may depend the allegiance of any person 
to the Crown or the sovereignty or dominion of the Crown 
in any part of Pritish India 

Measures affecting the public debt or revenues of India, 
the religion or religious rites or usages of any class of Her 
Majesty^s subjects in India, the discipline or maintenance 
of the military or naval forces, or the relations of the 
Government with foreign States, cannot be introduced by 
any member without tlic previous sanction of the governor- 
general Every Act rc(piires the governor-generaFs assent, 
unless it is reserved by him for the signillcation of Her 
Majesty^s pleasun^, in which case the power of assenting rests 
witli the Crown. The assent of the Crown is in other eases 
not neees.'^ary to the validity of an Act, but any Act may 
be disallowed by the Crown h 

Under the Act of j86i, the powers of the Legislative 
Council were stih'tly confined to the consideration of measures 
introduced into the council for the purpose of enactment or 
the alteration of rules for the conduct of business Put 
under the Act of 1892 rules may be made authorizing at 
these meetings discussion of the annual financial statement 
and the asking of questions, but under such conditions and 
restrictions, as to subject or otherwise, as may be prescribed 
Under the rules made in pursuance of this power the annual 
financial slatement must be made publicly in the council. 
Every member is at liberty to make any observations he 
thinks fit, and the financial member of council and the 

^ Nnmoly, 3^4 Will. IV, c. 85, except ks. 8r-86 ; 16 17 Viet. c. 95 I 

17 & i8 Viet. e. 77 ; 21 & 22 Viet. c. 106 ; 22 k 23 Viet. c. 41. See 24 & 25 
Viet. c. 67, 32 , as amendei] by 32 k 33 Vict. c. 98, s. 2. 

* Ibgest, H. 63. » Ibid. 64. * Ibid. 65, 66. 

® See above, p. 103. » S5ee below, p. 348. 
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president have the right of reply. Under the same rules Cu. If. 
due notice must be given of any question, and every question 
must be a request for information only, and must not be 
put in argumentative, or hypothetical, or defamatory language. 

No discussion is permitted in respect of an answer given on 
behalf of the Government, and the president may disallow 
any question which, in his opinion, cannot be answered 
consistently with the public interest. 

Besides the formal power of making laws through the 
Legislative CouiKjil, the governor-general has also, under an 
Act ol! J 870 power to legislate in a more summary manner, 
by means of regulations, for the government of certain 
disl riots of India of a more backward cbaracter, which arc 
defined by orders of the Secretary of State, and which are 
^scheduled districts^ within the meaning of certain Acts of 
the Indian Legislature. Under a section of the Act of ] 861 ^ 
the governor-general has also power, in eases of emergency, 
to make temporary ordinances which are to be in force for 
a term not exceeding six months. 

The Governor-General in Council also exercises certain 
legislative powers with respect to Native States, but in his 
executive capacity, and not through his legislative council 

Local legislatures were established by the Indian (vouneils Looai 
Act, 1861, for the provinces of Madras and llombay, and have, tures. 
under the powers given by that Act, since been established 
for Bengal, for the North-Western Provinces and Oudh as con- 
stituting a single proviiKu*, for the Punjab, and for Burma 
The legislatures for Madras and Bombay consist of the 
governor and his council, reinforced, for the purpose of 
legislation, by additional members. These additional members 
must be not less tlian eight and not more than twenty in 
number, and must include the advocate-general of the 
province, and at least one-half of them must bo persons not 

* 33 Viet. c. 3, s. I, above, p. 108. Digest, s. 68. 

‘ 24 & 25 Viet. c. 67, s. 23. Digest, s. 69. 

'' See Chapter vii. * See Digest, ss. 70, 74. 
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(’}i. II. in the civil or military servi<*e of the Crown. They are 
nominated by the governor in aec'ordanee with rules framed 
by the Governor-General in Council and approved by the 
Secretary of State in Council. Under the rules recently 
framed in pursuance of the Act of 1892, their number, both 
at ]\fadras and at Bombay, is fixed at twenty, of whom not 
more tlian nine may be officials. The system of nomination 
prescribed by the rules is intended to give a representative 
character to the members nominated under them. For 
instance, at Bombay eight of the non-official members are 
nominated on the recommendation of various bodies and 
associations. The Corporation of Bombay and the Senate 
of the Bombay University each recommend one member; six 
are recommended by groups of municipal eor))orations, groups 
of district local boards, classes of large landholders, and 
certain associations of mendiants, manufacturers, or tradesmen. 
The remaining non -official members are nominated by the 
governor ‘ in such manner as shall in his opinion secure a fair 
representation of the different classes of the community/ 

In Bengal, the North-Western Provinces, the Punjab, and 
Burma, where there is no executive council, the legislative 
councils consist of the lieutenant-governor and of persons 
nominated by him in accordance with certain statutory 
requirements and with rules framed by the Governor-General 
in Council and approved by tlie Secretary of State in Council. 
^Miese rules have been framed on the same general principles 
as those for the nomination of additional members of council 
in Madras and Bombay^. 

The number of nominated members must be not more than 
twenty for Bengal and not more than fifteen for the North- 
Western Provinces and Oudh, and one-third of them must be 
persons not in the civil or military service of the Crown in 
India. They hold office for two years 

The powers of the local legislatures arc more limited than 

‘ Tho rules for the now counoils for the Punjab and Ihirma have 
not yet ^ 1897) bt?eii issued. Digest, s. 73, and Chapter iv. 
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those of the legislative council of the govcrnor-genoi’al . Cii. II. 
They cannot injike any law affecting any Act of Parliament 
for the time being in force in the province^ and may not, 
without the previous sanction of the governor-general, make 
or take into consideration any law — 

[a) affecting the public debt of India., or the customs 
duties, or any other tax or duty for the time being 
in force and imposed by the authority of the Governor- 
General in Council for the general purposes of the 
Government of India ; or 

(/;) regulating any of the current coin, or the issuing of 
any bills, notes, or other paper currency ; or 
(r) regulating the conveyance of letters b}- the post office 
or messages by the electric telegraph within the 
province; or 

[d] altering the Indian Penal Code; or 
(c) affecting tlio religion or religious rites or usages of any 
class of Her Majesty’s subjects in India ; or 
(/) affecting the discipline or maintenance of any part of 
Her Majesty^s naval or military forces ; or 
iff) regulating patents or coj^y right ; or 
(//) affecting the relations of the Government with foreign 
princes or States b 

Until i(S9'2 their powers were much restricted by their 
inability to alter any Act of the Governor-General in Council, 
but under a provision of the Indian Councils A(!t, the 

local legislature of any province may, with the previous 
sanction of the governor-general, repeal or amend as to 
that province any law or regulation made by any other 
authority in India b 

Acts passed by a local legislature in India require the 
assent of the governor-general, and are subject to dis- 
allowance by the Crown in the same manner as Acts of 
the o'overnor-generaTs legislative council^. The restrictions 

00 o 

^ Digest, s. 76. * Ibid. 78. 
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on the subjects of discussion at that council also apply to 
meetings of the local legislatures h 

No precise line of demarcation is drawn between the 
subjects which are reserved to the control of the local 
legislatures respectively In practice, however, the governor- 
generals council confines itself to legislation which is either 
for provinces having no local legislatures o£ their own, or 
im matters Avhich are beyond the competency of the local 
legislatures, or on branches of the law which require to be 
dealt witli on uniform principles throughout Jlritish India. 
Under this last head fall the so-called Indian codes, in- 
cluding the Penal Code, the Codes of Civil and Criminal 
Procedure, tlie Succession Act, the Evidence Act, the Con- 
tract Act, the Specific Relief Act, the Negotiable Instruments 
A(?t, the Transfer of Property Act, the Trusts Act, and the 
Easements Act. 

The law administered by the courts of British India 
consists, .so far as it is emuded law, of — 

(1) Such Acts of Parliament as extend, expressly or by 

implication, to British India 

(2) The reguliitions made by the Governments of Madras, 

Bengal, and Bombay before the coming into operation 
of the Government of India Act, 1833 (3&4 Will. IV, 
c .83)^ 

^ Digest, s. 77. 

- As to tJio n'lntions betwoon tho govc'rnor-genorar.s council and locnl 
Icgislatiin's, sec Minutes ]»y 8ir 11. 8. Maine, No. 69. 

An edition of tlicsc Acts, under the tillo of A Collection of Statutes 
relating to India, was puldishod hy I ho Logislativo Dopartmont in 1881. 

* The Bengal Kognlations pass(‘d hoforo 1793 were in Mint yoar colleciod 
and passed liy^Lord Cornwallis in the sliapo of a rovised oodo. 675 
Ihgulatioiis W(‘ro pass(Ml betwoon 1793 and 1834, >)oth incliisivo, but of 
Ihoso only oighty-ninc aro now wholly or partly in h)rc(‘. Sucdi of th 0111 
as aro still in force aro to he found in tl»e volumes of the Bengal Code 
puhlish<‘d hy the Indian Legislative Department. 

Of the 251 Madras Kegulatioiis, thirty-threo are still wholly or partly 
in force, and are to h(‘ found in the Madras Code. 

The Bombay Regulations were revised and consolidated by Mountstuait 
Elphinstone in 1827. Twenty Bombay Regulations are still wholly or 
partly in for.',e, and arc to bo found in the Bombay Code. 
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(3) The Acts passed by the Governor-General in Council Ch. ll. 

under the Government of India Act, and 

subsequent statutes ^ 

(4) Tlie Acts passed by the local leg’islatures of Madras, 

Bombay, Beng’al, the North-Western Provinces and 

Oudh, the Pun jab, and Burma, since their constitution 

under the Indian Councils Act, 1861 (^4 & 25 Viet. 

c. 

(5) The lleg’ulations made by the g'overnor-g'cneral under 

the Government of India Act, 1870 (33 Viet. c. 3)'^ 

(6) The Ordinances, if any, made by the g-overnor-general 

under s. 23 of the Indian Councils Act, i86r (24&25 

Viet. c. 67), and for the time being* in force 

To tliese may be added — 

(7) Orders in Council made by the Queen in Council and 

applying to India 

(8) Statutory rules made under the authority of English 

Acts 

(9) Rules, orders, regulations, by-laws, and notifications 

made under the authority of Indian Acts^ 

Revised editions of these Acts, omitlin:' repealed inatter, have been 
published by the Indian Le^islntivo Department. Such of them as ndato 
only to particular provinces are to be found in the ‘Codes' fur those 
provinces puldished by tlio Lei'islative Department. 

These Acts are to bo found in the volumes of ‘ Codes ’ mentioned 
above. 

* A now edition of the Index to these five classes of enactments has just 
been published (,1897). 

* See Digest, s. 69. 

® See 0. g. tlie Order in Council confirming the Extradition (India) Act, 

1895 (IX of 1895', published in the (Ja/ette of India, 1896, pt. i. p. 87, 
and the Zanzibar Order in Council of 1897, whicli gives an appeal from 
the British Court in Zanzibar to the Bombay High Court, London 
Gazette, July 9. 1897. 

® e.g. the rules made under s 8of the Indian Councils Act, 1891 (Digest, 
s. 23b and umh'r ss. t & 2of the Indian Councils Act, 1892 (Digest, ss.6o, 64). 

’ Lists of such of these as have been made under general Acts have 
been published by the Legislative Department. There are also some lists 
and collections of rules madi. under local Acts. A general collection 
and index, corresponding to those recently made of statutory rules in 
England, would bo useful. 
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(lo) Rules^ laws^ and regulations made by tbc governor- 
general or the Governor-General in Council for 
non-regulation provinces before i86i, and con- 
firmed by s. 25 of the Indian Councils Act, 1861 ^ 

These enactments are supplemented by such portions of the 
Hindu, Mahomedan, and other native laws and customs as 
are still in force, and by such rules or principles of liuropean, 
mainly English, law as have been applied to the country, 
either under the direction to act in accordance with justice, 
ecpiity, and good conscience, or in other ways, and as have not 
been superseded by Indian codification. 

Native law has been wholly superseded, as to criminal law 
and procedure and as to (uvil jirocedure, by the Indian Penal 
Code, the Indian Codes of Criminal and Civil Procedure, the 
J^vidence Act, and other enactments, and has been largely 
suj)erseded as to other matters by Anglo-Indian legislation, 
but still regulates, as personal law, most matters relating to 
family law and to the law of succession and inheritance among 
Hindus, iMahornedans, and other natives of the country 
The East India Company Act, 1793 (.33 3 -)^ 

reserved to members of the covenanted civil service ^ the 
principal civil offices in India under the raidv of member of 
council. Appointments to this services were made in Englanrl 
by the (>ourt of Directors. 

The Government of India Act, 1833 (t6 & 17 Viet. c. 93), 
threw these ap[)ointments o})cn to competition among natural- 
horn subjects of Her Majesty, and this system was maintained 
by the Act of 1838, which transferred the government of 


‘ 8eo jil)ove, p. T05. Pr<)ba))ly most, if not nil, of t his body of laws b:is 
'xpired or Ik'oii sui>ers<idod. 

Soo bolow, Chapior vi, 

Sooalli d from tlic covenants into wliich tbe snpi^rior servants of tli«' 
East India (Joinpany were recpiired to enter, and by wliicli they wer<* 
bound not to trade, not to rectuve prostoits, lo subscribe bu' pensions, and 
so rortli. Members of the civil service of India an' still required to enter 
into siinilar covenants before receiving their appointnu nts. See the form, 
below, p. 5QO, 
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India to the Crown The first regulations for the competi- 
tive examinations were framed by Lord Macaulay^s committee 
in 1854, and have since been modified from time to time. 
Under the existing rules the limits of age for candidates arc 
from twenty-one to twenty-three. Successful candidates 
remain on probation for one year^ and then have to pass an 
examination in subjects specially connected with their future 
duties. If they passj they receive their appointments from 
the Secretary of State. Probationers are encouraged by a 
special allowance of £100 to pass their probationary year at 
a University or College approved by the Secretary of State. 

The Indian Civil Service Act, i86j (24 & Viet. c. 54), 
whilst validating certain irregular appointments which had 
been made in the past, expressly reserved in the future to 
members of the covenanted service all the more important 
civil posts under the rank of member of council in the regula- 
tion provinces. The schedule of reserved posts, which is 
still in force does not apply to non-regulation provinces, 
such as the Punjab, Oudh, the Central Provinces, and Burma, 
where the higher civil posts may be, and in practice often are, 
filled by military officers belonging to the staff corps, and 
others. 

An Act of 1870 (33 Viet. c. 3), after reciting that "it is 
expedient that additional facilities should be given for the 
employment of natives of India, of }) roved merit and ability, 
in the civil service of Her Majesty in India,’ authorized the 
appointment of any native of India to any office, place, or 
employment in the civil service in India, witliout reference to 
any statutory restriction, but subj(‘ct to rules to be made by 
the Governor-Ceneral in Council with the sanction of the 
Secretary of State in Council 

Little was done under this Act until rules for regulating 
appointments under it were made during Lord Lytton^s 
government in 1879. The intention was that about a sixth 
of the ])osts reserved by Jaw to the covenanted civil service 

^ See Digest, s. 92. ^ 93. . 3 xbid. 94. 
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should be filled by natives of India appointed under these 
rules; and for the purpose of giving* gradual effect to this 
scheme, the number of appointments made in England was in 
1880 reduced by one-sixth. The persons appointed under the 
rules were often described as ‘ statutory civilians/ and about 
sixty natives of India had been so appointed when the system 
was changed in 1889. The rules did not work satisfactorily, 
and in 1886 a commission, under the presidency of Sir Charles 
Aitchison, was appointed by the Government of India with 
instructions Ho devise a scheme which might reasonably be 
hoped to possess the necessary elements of finality, and to 
do full justice to the claims of natives of India to higher 
employment in the })ublic service.’ 

Under the scheme now established in pursuance of the 
recommenchitions of Sir Charles Aitchison^s commission, the 
Indian civil scTviee has been divided into two branches : first, 
an imperial scrvi(?e, called the civil service of India, recruited 
by 0})en competition in England ; and, secondly, a provincial 
service, recruited in each of the chief provinces, under con- 
ditions suitable to local circumstances, and consisting almost 
entirely of natives of the province. These two branches take 
the place, substantially, of what used to be known as the 
covenanted and the uncovenanted service h 

It is only with reference to the four chartered high courts 
that the judicial system of India is regulated by English 
statute. Under the llegulating Act of J773 (13 Geo. Ill, 
c. 63), a supreme court was established by charter for Calcutta, 
and similar courts were established for Madras in i8co 
(39 & 40 Geo. Ill, c. 79), and for Bombay in 1 823 (4 Geo. I\ , 
c. 71). The Act of 1781 (21 Geo. Ill, c. 70) recognized an 

^ Tho number of tlie superior staff i.s very small. In 1887, in the whole 
of Bi itisli India, excluding Burma, the number of charges ordinarily hold 
by members of the covenanled service was 765. In 1892 this branch of 
the service comprised 939 members, but these included officers on leave 
and nota( tually employed. Roughly speaking, loss than 1,000 Englishmen, 
ill' ludiiig military officers and others, are employed in the civil govern- 
ment of 22 T millions of people, and in the partial control of 67 millions 
more. Strachey, India, p. 63. 
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appellate jurisdiction over the country courts established by Cir. II. 
the Company in the Presidency of Bengal b ^ 

The Indian High Courts Act, j86i (24 & 25 Viet. c. 104), 
amalgamated the supreme and sadr courts at the three 
presidency towns (that is to say, the courts exercising the 
jurisdiction of the Crown and the appellate and supervisional 
jurisdiction of the Company at those towns), by authorizing 
the establishment of cliartered higli courts inheriting the 
jurisdiction of both these courts. The charters now regu- 
lating these high courts were granted in December, 1865. 

Tlie same Act authorized the establishment of a new high 
court, and accordingly a charter establishing' the High 
(\:)urt at Allahal)ad was granted in 1866. 

Each of the four chartiTcd higli courts consists of a chief 
justice, and of as many judges, not exceeding lifteen, as Her 
^lajesty may think lit to appoint 

A high court judge must be either — 

(^^) a barrister of England or Ireland, or a member of tlie 
Eaeulty of Advocates in Scotland, of not less than 
fifteen years’ standing ; or 

{h) a member of the civil service of India of not less than 
ten years’ standing', and having* for at least three years 
served as, or exercised the powers of, a district 
judge; or 

(c) a person having held judicial oflice not inferior to that 
of a subordinate judge, or judge of a small cause 
court, for not less th:ui five years ; or 

{( 1 ) a person haviiig been a pleader of a high court for not 
less than ten years 

But not less than one-third of the Idgh court judges, 
including the chief justice, must be banisters or advocates, 
and not less than one-third must be members of the civil 
service of India 

Every high court judge holds office during Her Majesty^s 

^ See above, p. 60. ’ Digest, s. 96. 

K 
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Cii. II. pleasure and his salary, furlough, and pension are regulated 
by order of the Secretary of State in Council^. Temporary 
vacancies may he filled by the Governor-General in Council 
in the case of the high court at Calcutta, and by the local 
Government in other cases 

The jurisdiction of the high courts is regulated by their 
charters and includes the comprehensive jurisdiction formerly 
exercised by the supreme and sadr courts They are 
also expressly invested by statute (24 & 2,5 Viet. c. 104, 
s. 1^5) with administrative superintendence over the courts 
subject to their a]>pellate jurisdiction, and are empowered to - 

((/) call for returns ; 

(4) direct the transfer of any suit or appeal from any such 
C(uirt to any other (.‘ourt of ecpial or superior juris- 
diction ; 

(f) make gcuieral rules for regulating the pra(‘ti(?e and pro- 
ceedings of those courts ; 

{(/) pres('ril)e forms for ])rocecdings in those courts, and for 
the mode of kee])ing book entries or accounts by the 
oflicers of the courts ; and 

(c) settle tables of fc(‘s to bi? allowed to the slierifTs, attorneys, 
clerks, and ollicers of the courts^’. 

] 3 ut these rules, forms, and tabh's are to be subject; to the 
previous a])])roval of the Government of India or of the loi-al 
Government 

The business of the high courts is distributed among single 
judges and division courts in accordance with rules of court, 
sul)j(xjt to any j)rovision which may be made by Act of the 
Governor-General in Council h 

Tlie Governor-General in Council may by order alter the 
local limits of the jurisdiction of the several high courts, 
and authorize them to exeridse jurisdiction over Christian 
subjects of Her Majesty resident in Native States ^ 

* Digest, s. 97. 2 3 J1,JJ 4 below, p. 351. 

* Digest; a. loi. * Ibid. 102. Ibid. 103. ® Ibid. 104. 
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The old enactments requiring the high courts^ in the Oh. ii. 
exercise of their original jurisdiction with reference to certain 
matters of which the most important are inheritance and 
succession, when both parties are subject to the same law 
or custom, to decide according to that law or custom, and 
when they are subject to different laws or customs, to decide 
according to the law of the defendant, are still in force, 
subject to sucli modifications as have been or may be made 
])y Indian legislation 

1>aces o£ the old conflicts between the supreme court 
and the governor-generaFs council are still to be found 
in ciia(itraents which exemjit the governor-general and the 
governors of Madras and Jlombay and members of their 
council from the original jurisdiction of the high courts in 
resjiect of anything counselled, ordered, or done by any of 
them in their public capacity, from liability to arrest or im- 
prisonment in any civil ])roceeding in a liigh (*oiirt, and 
from being subject to the criminal jurisdiction of a high 
court in respect of any misdemeanour at common law or 
under any Act of Parliament^. Nor are the high courts 
to exercise original jurisdiction in revenue matters '-’. 

The highest officials in India are exem])ted from the Jurisdic- 
jurisdietion of the Indian high courts, but under enactments 
which are still in force certain offences by ])ersons holding 
ofli(;e under tln^ Crown in India, are exjiressly made punishable oft;- 
as misdemeanours hy the high court in England. These 
offences are : — 

(1) Oppression of any of Her ]\Iajesty^s suhjeids ; 

(2) Wilful breach or neglect of the orders of the Secretary 

of State; 

(3) Wilful breach of the trust and duty of office; 

(4) Trading; and 

(5) Receipt of presents. 

Under an Act of 1797 (37 Geo. Ill, c. 142, s. 28), any 

^ Digest, s. 108. * Ibid. 105. 

* Ibid. loi. * Ibid. 117. 
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British subject ^ who, without the previous consent in writinj^j- 
of the Secretary of State in Council, or of the Governor- 
General in Council, or of a local Government, is concerned 
in any loan to a native prin(?e, is g’uilty of a misdemeanour. 

Any of these ofPences may be tried and punished in 
England, but the prosecution must be commenced within 
five years after the commission of the offence or the arrival, 
in the United Kingdom of the person charged, whichever is 
later 

Supreme authority over the army in India is vested by law 
in the (iovernor-General in (^ouneiU. The military member 
of council has charge of the Military Department, which 
corresponds to the War Ofliee in Ihigland. Subject to the 
administrative control of the Governor-General in Council, 
the chief executive oHic'er of the army is the commander-in- 
chief of her Majesty’s Forces in India. Under the system 
in foix'o before the changes introduc^cd by the A(;t of 1893 
he held special command of the troops in the Bengal 
Presidency, and exercised a general control over the armies 
of Madras and Bombay. I]a<di of theses armies had a local 
commander-in-chief, who might be, and in practice always 
was, appointed a member of the governor’s executive (‘ouneil, 
and the local Government of the presidency had certain 
administrative ])ow(‘rs in military matters. This system of 
divided control led to much inconvenience, and by an Act 
of 1893 (56 & 37 Viet. c. 62) the odlces of the provincial 
commanders-in-chief wen* abolished, and the ])owers of 
rnililaiy control vested in the Governments of Madras and 
llombay were ti-ansferred to the Government of India. 

The administrative arrangements under the new Act came 
into force on April i, 1893. The Army of India is now 

‘ This probably mcfins any EuropoaiiliriUsIi subject. See Digo.st, s. 118. 

^ TJiis i.s the period fixed by 21 Geo. Ill, c. 70, .s. 7. But the period 
under 33 Goo. Ill, c. 52, .s. 141, i.s six years from the commission of the 
offence, and a shorter periwi is fixed by the general Act, 56 & 57 Viet, 
c. 61. Sec s. 119. 

^ See ibid. 36. 
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divided into four great commands, each under a lieutenant- if. 
general, the whole being under the direct command of the 
commander-in-chief in India and the control of the Govern- 
ment of India. 

The army in India consists, first, of Her Majcsty^s 
forces, which arc under the Army Act, and, secondly, of the 
native troops, of which the British oflicers are under th(‘ 

Army Act, whilst the remainder arc under the Indian Articles 
of War, an Act of the Indian Legislature h In i(S97 the 
total strength was nearly 230,000 men of all arms, of whom 
rather more than 73,000 were British. This is exclusive 
of the active reser\’e, in process of formation, C'onsisting of 
men who have served with the colours in the Native Army 
from live to twelve years, and numbering now about 17,000 
men", and of the volunteers, about 29,000 in number, enrolled 
under the Indian A 7 )lunteers Acts (XX of 1869, as amended 
by X of 1896). 

The British oflicers of the Native Army are taken from 
tlie Indian Staff Corps. A staff corps for each of the thrc(‘ 
armies of Bengal, Madras, and Bombay was established 
in 1861, when the Native Army was reorganized. Tln^ 
ollieers of the corps were, in the first instance, transferred 
from the East India Company's army, and were subsequently 
drawn from British regiments. In 3891 the three staff 
corps were amalgamated into a single body, and the Indian 
Staff Corps now includes about 2,400 offict'rs. The corj)s 
is recruited partly by young ofiic(»rs from British regiments 
and batteries in India, and partly l)y the appointment of 
candidates from the Uoyiil Military College, Sandhurst, to aii 
unattached list. After a yearns duty with a British regiment 
in India, and another year’s duty with a Native regiment, 
and after passing examinations in the native language and 
in professional subjec'ts, an olilcer on the unattached list is 
admitted into the staff corps, lie is then eligible for staff 

* Act V of 1869, as ainon(I(;d by Act XII of 1894. 

^ Straclioy, India, p. 349. 
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employment or command in any part of India. Tlie ofTicers 
of the staff corps are employed not only in the Native Army 
and in military appointments on the staiT^ but also in a lar^e 
number of civil posts. They hold the majority of appoint- 
ments in the Political Department, and many administrative 
and judicial offices in non-regailation provinces h 

The Charter Acts of 1813 and 1(833 provided for the 
appointment of bishops at Calcutta, Madras, and Bombay, 
and conferred on them eecdesiastical jurisdiction and power 
to admit to holy orders. These provisions are still in force -, 
but the bishops who liave been since appointed for other 
Indian dioceses, such as the dio(*ese of Lahore, do not derive 
their authority from any Act of Parliament. I'lie salaries, 
allowances, and leaves of absence of the Indian bisho])s and 
archdea('ons are regulated by the Queen or by the Secretary 
of State in Council 

The provisions summarized above include all the matters 
relating* to the administration of India which ai*o regulated 
by Act of Parliament, with the exception of some minor 
points relating to salaries, leave of absence, temporary 
appointiueuts, and the like. 

The salaries and allowances of the governor-general and 
the governoi's of Madras and Bombay, and of their respective 
councils, of the commander-in-chief, and of lieutenant- 
governors, are lixed by order of the Secretary of State in 
Council, subj(‘ct to limits imposed by A(‘t of Parliament k 

Return to Durope vai'ates the offices of the governor- 
general, of the governors of iMadras and Bombay, and the 
members of their respective councils, and of the commander- 
in-chief ■'*, except that members of council can obtain six 
months’ leave of absence on medical certificate 'k 


‘ Stnichey, India, p. 347. ^ Digest, ss. 110-112. 

Mbi(]. 113, 114. * I})id. 80. 

’ Ibid. 82. The ])reciso effect of the enactments reproduced by this 
section is far from clear. 

« Ibid. 8r. 
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There is power to make conditional appointments to the Cii. II. 
offices o£ governor-general, governor, and member of comicil k 

If a vaeaiiey occurs in the office of governor-general when 
there is no successor or conditional succicssor on the spot, the 
Governor of Madras or Bombay, wlii<*hever is senior in oflh'e, 
fills the vacancy temporarily^. A temporary vacancy in 
the office of Governor of Madras or Bombay is filled by the 
senior member of council ‘K Provision is also made for filling 
temporary vacaiKues in the offices of ordinary or additional 
memb(;rs of (jouiicil. 

Absence on sick leave or furlough of persons in the service 
of the Crown in India is regulated by rules made by the 
Seen't ary of State in Council The distribution of patronage 
between the different authorities may also be regulated in like 
manner 

The subordinate administrative arrangements of each Subnr- 
province depend, not on Acts of Parliament, but on Indian a'lminis- 
laws or administrative regulations. trativo 

^ n r rail go- 

The old distinction between regulation and non-regula- ukmiIs. 
tion provinces^ has become obsolete, but f races of it remain 
in the nomemdature of the staffs, and in the fpialifications 
for adminisfTative posts®. The corresponding distinction in 
modern practice is between the parts of British India which 
are governed by Acts of the central or local legislatures, and 
the less advanced districts to which regulations made under 
the Government of India Act, iHjo (33 Viet. c. 3), apply. 

The nomenclature of the civil staff and f-he distribution 
of work differs somewhat in the different provinces. Thus 
the licutencant-governor has no executive council like the 
governors of IVIadras and Bombay, but has the help of 

' Digesi, S. 83. 2 85. Ibid. 86. 

* Ibid. 89. ■' Ibid. 90. ’■* Soo above, p. 105. 

’ In tlio old non-regulation provinco.s, such as the Punjab, the district 
niagistrato is called deputy coinmi.ssioner instead of collector. 

” The schedule of appointments reserved by 24 & 25 Viet. c. 54 to 
niembers of the covenanted civil service does not apply to the old non- 
regulation provinces. 
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a Board of Ecvenue in Bengal and the North-Western Pro- 
vinces and of financial commissioners in the Punjab and 
Burma. In each province there is a secretariat manned 
according to the administrative requirements. In Bombay, 
Bengal, the North-Western Provinces, the Punjab, the Central 
Provinces, Burma, and Assam, the province is divided into 
divisions, each under a commissioner, and each comprising 
several districts. In Madras there is a Board of Revenue 
in addition to the executive council, but there are no 
divisional com m issioii ers. 

The most important unit of administration throughout 
British India is the distriid, at the head of which is an 
oiliccr, called in the old regulation proviiu'i^s the collector, 
and in the non- regulation provinces the deputy commissioner. 
There are at present 249 districts in .British India, exclusiv(‘ 
of the Andamans, British Beloochistan, and the newly settled 
territory of the Lushai tribes. These districts vary con- 
siderably in area and population, from the Simla district in 
the Punjab with 102 square miles to the Upper Khyndwin 
in Burma with approximately 19,000 square miles, and 
from the hill district of North Arakau with a population 
of 14,600 to Alaimansingh with a population of 3,472,000. 

in the North -AAh's tern Provinces and Oudh, whicli Sir 
John Strachey has described as a typica.l Indian provin(*e, 
the district has an average area of i^joo or 2,000 sciuare 
miles, with a population of 750,000 to 1,500,000. This is 
about the area and poj)ulation of one of tiie largest .English 
counties. But in several }>rovinces, and especially in Madras, 
the district is much larger^. 

At the head of this district stands the collector or deputy 
commissioner, who is the local re})resentative of the Govern- 
ment, and whose position corresponds more nearly to that of 
the Yronch prey el than to that of any English functionary 

‘ Straclioy. India, ji. 283. 

For IjIm various duties, see ibid. p. 283; East India (Progress and 
('Onditi<ni) (Decennial Koport), 1894, p. 71, 
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He has assistants and deputies varying in number, title, Cii. II. 
and rank, and his district is subdivided for administrative 
purposes into charges which bear different names in different 
parts of the country h In the North-Western Provinces he 
would be aided by a joint magistrate and an assistant 
magistrate, both of whom would, as a rule, be Englislimen, 
and the latter of wliom would often be a young civilian 
learning his work. The other chief officers of his executive 
staff would be dejnity collectors and deputy magistrates, who 
are almost always natives of India 

Under various Acts of the centi*al and local Indian legis- Miini( ii>al 
latures municipal and district councils have been established in 
the several provinces of India with limited 2>owers of local 
taxation and administration. This system of local govern- 
ment received a considerable extension under the viceroyalty 
of Lord Ripon 'K 

For each of the provinces not under the jurisdiction of Su)3or- 
a chartered high court, there is a high court within the judicial 
meaning of the Indian (loneral Clauses Act (X of 
s. 3 (24)), consisting in the Punjab of a chief court with 
(‘iiher four or five judges, and elsewhere of a judicial 
commissioner. These high courts, like Ihe chartered high 
courts, are courts of ajipeal from the district courts, civil 
and (Timinal, and the decision of any high court is final,, 
except in certain cases in which an appeal lies to the Judicial 
Committee of the Ih’ivy Council in England Sentences of 
death recpiire the confirmation of the high court. 

^The high courts exercise constant supervision over all 
the subordinate courts. IClaborate returns arc regularly sent 
to them at short intervals, showing in great detail the 

* Eiist India (I’rogross and ConditioiO, 1894, p. 72. 

^ JStrachey, Indi.'i, p. 255. 

Soo (lovt'i-nmcnt of India Acts I, XIV, XV, iind XX of 1883, XIII 
and XVTT of 1884 ; Eongal Act III of 1884 ; liombay Acts I and II of 
1884 ; Madras Acts IV and V of 1884. 

^ Tlio right and conditions of appeal are regulated by the charters of 
the chartered high courts, whicli are supplenieiited, an to civil cases, by 
tlie Code of Civil Procedure (ss. 594, 616). 
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business disposed and^ as tlie whole of the evidence in 
every ease, or a memorandum of its substance, has to be 
taken down by the judges or ma<^‘istrates witli tlieir own 
hands .and a recoi’d made of every order that is ])asse(l, the 
liig'li courts are able, by examining’ the returns, by sending 
for proceedings and calling for explanation, as well as from 
the cases that eojnc before them in appeal, to keep themselves 
acquainted with the manner in which all the courts are 
discharging their duties 

The judicial arrangements under the Indian Code of (Jriminal 
Procedure are as follows^: — 

In every proviiu'c there are a certain number of divisions, 
in each ol‘ which a court of sessions is establishi'd, presided 
over by a. sessions judge. Additional, joint, and assistant 
sessions judges may be appointed. JAuu’y scissions division! 
eonsisls ol* one or more districts, to each ol‘ which a magis- 
trate, called the distr ct magistrate, is attached. Any number 
of subordinate magistrates that may be n^quired are a])point(Hl 
in the district, sulqect to the general control of the district 
magistrate. In the towns of Cabaitta, iladras, and Pombay 
there are magistrates called ])residency magistrates. To enable 
a magistrate or judge to exercise jurisdiction over I]urop<!an 
Jh’itisli subjects, he must be appointed a justice of the peace, 
and a justice of the j)eace must himself be a Europi'an British 
subject. There are certain cxcejhions to this nde. ^J'he judges 
of the high courts, the sessions judges, district magisti'ates, 
and presidency magistrates are justices of the peace r-r-ojuuo, 
and the law does not reipiire that they shall be European 
Pritish subjects. 

A high court may pass any sentence authorized by the 
Penal Code or other law^ All trials before the high court 
are by jury. A sessions judge may pass any sentence 
authorized by law, but sentences of death are subject to con- 
hrmatiou by the high court. All trials before the court 


* iSh*ac]icy, Imli;}, p. 78. 

Tii.s surnuiuiy is taken from ibid. p. 79. 
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of session arc either by jury or with assessors^ according to 
onh'rs made by the local Government. 

There are three classes of magistrates :-r- 

(1) Courts of presidency magistrates^ and of magistrates 
of the first class, in which district magistrates are 
included. These can pass sentences of imprisonment 
not exceeding two years, and of fine not exceeding 
T.coo rupees. In cases where these courts are not 
(‘ompi^tent finally to decide, they commit for trial to 
the court of session or high court. 

(i) (^ourts of magistrates of the second class. They can 
pass sentence of imprisonment not exceeding six 
months, or of tine not exceeding 200 rupees. 

( 5) Courts of magistrates of the third class. They can 
pass s(‘ntence of imprisonment not exceeding one 
month, or of fine not exceeding 50 rupees. 

In certain cases and under certain restricdioiis, magistrates 
of the first class, or, if specially so empowered, magistrates of 
the second class, can pass sentences of whipping. 

The constitution of the subordinate civil courts is regulated 
by local /\cts. 

In llengal, the North-AVestern Provinces, and Assam, there 
are, under Act XII of jHcS;, the following classes of civil 
rourts : — 

(1) The court of the district judge ; 

(2) The (‘ourt of the additional judge; 

(;^) The court of the subordinate judge; and 

(4) The court of the munsif. 

The jurisdiction of district judges, additional judges, and 
subordinate judges extends to all original suits for the time 
being cognizable by civil courts. The jurisdiction of the 
numsif is limited to suits of which the value does not exceed 
1 ,000 rupees. 
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are district judges, suhordliiatc judges, and district muusifs, 
but the extent of their jurisdiction is regulated by the local 
(loveriiment. 

In the Bombay Presidency, under Act XIV of 1869, there 
are district judges, joint judges, assistant judges, and sub- 
ordinate judges of two classes. The jurisdiction of a siibordinat 
judge of the second class is limited to suits wlu'ro the value 
does not (‘X(‘eed ,5,000 rupees. 

In the Punjab, under Act XVIII of 1S84, there arc 
divisional judges, district judges, subordinate judge^s, and 
munsifs, and the jurisdiction of a munsif is limited to suits 
of whi(di llie value does not exc(‘ed 1,000 rupees. 

In the Central Provinces, under Act XVI of 1885, there 
are the following classes of courts, nanudy, beginning with 
the higliest grade : — 

(a) the court of the judicial commissioner; 

(//) the court of the commissioner ; 

(c) the ('ourt of the deputy commissioner ; 

(r/) the court of the assistant commissioner of the first 
class ; 

(c] the court, of the assistant commissioner of the second 
class ; 

( /’) the court of the assistant commissioner of the third 
class ; 

(//) the court of the tahsildar of the iirst class ; 

(//) the court of the tahsildar of the siicond class. 

But there is jiower for the chief commissioner to appoint 
judicial assistants to the different classes of judges. 

In Lower Burma, under Act XI of 1889, there arc, besides 
the courts of small causes, the court of the Recorder cd 
Rangoon, the sjieidal court constituted by the judicial com- 
missioner and the recorder sitting together, and the courts 
establislicd under the Arakan Hills Civil Justice Regulation 
Aci., 1874, six grades of civil courts, namely, beginning with 
the lowest grade ; — 
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[a) the court of the Myo-6k ; Cit. II. 

(/;) the courts of the extra assistant commissioner and 
the assistant commissioner ; 

(c) the court of the clejiuty commissioner ; 

(r/) the court of the judge of the town of Moulmeln; 

(c') the court of the commissioner ; and 
(/) the court of the judicial commissioner. 

The jurisdiction of all these courts is subject to a general 
provision in s. 15 of the Code of Civil Pi*ocedure (XIV of 
hSHi), that every suit must be instituted in the court of the 
lowest grade competent to try it. 

The right of appeal is usually regulated by the special Act, 
aiul is subject to the general provision contained in s. 5S4 
of tlie Code of Civil Procedure, under which, as a general rule, 
a second appeal lies to the high court on any of the following 
grounds, namely, — 

(r«) the decision being contrary to some specitied law or 
usage having the force of law ; 

( 4 ) the de(*isiou having* failed to determine some rnateyial 
issue of law or usage Iraving the force of law ; 

(c) a substantial error or defect in the [)roceduro as pre- 
scribed by the code or any other law, whi(*h mav 
possibly have produced error or defect in the de(nsion 
of the case upon the merits. 

The jurisdi(dion is also subject to the general ])owers of 
revision exercisable by the high court. Com])laints have 
frequently been made that the restrictions on the right 
rd appeal have been ('vaded by recourse to the powers of 
revision. 

The procedure generally is regulated by the Code of Civil 
Procedure. 

India, as defined by the Interpretation Act, 18CS9 (5^ & 53 The Native 
Viet. c. 63, s. 18), and by the Indian General Clauses Act (X 
of 1897, s. 3 (27)), includes not only the territories comprised 
in British India, that is to say, the territories under the 
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direct sovereignty of the Crown^ but also the territories of 
the dependent Native States. These are upwards of 600 in 
number. They cover an area of nearly 600,000 square miles, 
and contain a population of about 66,300,000. Their total 
revenues arc estimated at nearly llx. 20,000,000’. They 
differ from ca(‘h other enormously in magnitude and impor- 
tance. The Nizam of Hyderabad rules over an area of 
83,000 square miles and a population of 11,500,000. There 
are petty chiefs in Kathiawar whose territory consists of 
a few acres-. 

The territory of these States is not British territory. 
Their subjects are not British subjects. The sovereignty 
over them is divided Ijctwecn the British Government and 
the ruler of the Native State in proportions which differ 
greatly according to the history and im])ortanco of the 
several States, and which arc regulated partly by treaties 
or less formal engagements, partly by sanads or charters, 
and partly l)y usage. The maximum of sovei’cignty enjoyed 
by any of their rulers is represcmtcd by a prince like the 
Nizam of Hyderabad, who coins money, taxes his subjects, 
and inflicts capital punishnnait without appeal. The minimum 
of sovereignty is rei)resented by tlie lord of a few acres in 
Kathiawar, who enjoys immunity from British taxation, 
and exorcises some slnnhnv of judicial authority. 

But in the case of eveiy Native State tlie British Govern- 
ment, as the paramount l^nver, — 

(1) exercises exclusive control over the foreign ndations of 

the State; 

(2) assumes a general, but limited, responsibility for the 

internal poa(;e of the State; 

(3) assumes a special responsibility for the safety and wel- 

fare of British subjects resident in the State ; and 


’ Rx* tons of rupees. 

* » >n this subject .se«‘ generally : -Tiippor, Our Indian Protectorate ; Lee- 
Warner, Protectod Princew of India; Straeli((y, India, ch. xxiv; Westlake, 
Chapters on Principles of International Law, ch. x ; and below. Chapter vii. 
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(4) requires sul)or(linate co-operation in the task of re- Ch. II. 
sisting* foreign aggression and maintaining internal 
order. 

It follows from the exclusive control exercised by the Control 
British (jovernment over the foreign relations of Native 
States, that a Native State has not any international existence. 

It does not, as a separate unit, form a member of the family 
of nations. It cannot make war. It cannot ent(ir into any 
treaty, engagenumt, or arrangement with any of its neigh- 
bours. If, for instance, it wishes to settle a question of 
disputed frontier, it does so, not by means of an agre(‘ment, 
but by nnxins of ruh^s or orders framed by an otiicer of the 
British (Jovernment on the a])[)lication of the ])arties to the 
dispute. It cannot initiate or maintain diplomatic relations 
with any foreign Power in Europe, Asia, or elsewhere. It 
cannot send a diplomatic or consular odieer to any foreign 
State. It cannot receive a diplomatic or (‘onsular ollicer from 
any foreign State. Any attem]>t by the ruler of a Native 
State to infringe these rules would be a breach of the duty 
he ow(‘s to the (lueen -Empress. Any attcnipt by a foreign 
Power to infringe them would be a brea(‘h of international law. 

Hence, if a subject of a Native State is aggrieved by the act 
of a fon'ign PoNver, or of a subject of a foreign Power, redress 
must b(* sought by the British (Jovernment ; and, (*onversely, 
if a subji'ct of a foreign Power is aggricned by the act of 
a Nativ(' Stat(*, or of any of its subjects, the foreign Power 
has no direct means of redress, but must proceed through the 
British (jovernment. (k)nse(piently the British (Jovernment 
is in some degree res])onsibIe both for the protection of the 
subjects of Native States when beyond the territorial limits 
of those States, and for the protection of the subjects of 
foreign Powers when witliin the territorial- limits of Native 
States. And, as a corollary from this responsibility, the 
British Government exercises control over the protected class 
of persons in each case. 

The British Government has recognized its responsibility 
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for, and asserted its control over, subjects of Native Indian 
States resorting to foreign countries by the Ordei-s in Council 
which have been made for regulating the exercise of British 
jurisdiction in Zanzibar, Muscat, and elsewhere. By these 
orders provision is made for the exercise of jurisdiction, not 
only over British subjects in tlie proper sense, but also over 
Britisli -protected subjects, that is, persons who by reason 
of being subjects of princes and Slates in India in alliance 
with Her ^lajesty, or otherwise, are entitled to British pro- 
tection. And the same responsibility is recognized in more 
geiieral terms by a section in the Foreign Jurisdiction Act, 
1890 (53 &: ^^4 Viet. c. 37, s. 15), which de('lares that where 
any Order in ('ouikmI madi* in pursuance of the Act extends 
to persons enjoying Her Majesty^s protection, that expression 
is to include all subjects of the several princes and States 
in India. 

Tlie consequences which flow from the duty and power 
of the British Government to maintain order and peace in 
the territories of Native States are developed at length by 
Mr, Tupper and ilr. Lee- Warner. The guarantee to a, native 
ruler against the risk of being dethroned by insurrection 
necessarily involves a corres])onding guarantee to his subjects 
against intolerable misgovernment. The degree of misgovern- 
ment which should lie tolerated, and the (Consequences which 
should follow from transgression of that degree, are political 
questions to be dcjtermincd with ndpnuK.'C to the cir(‘umstan(*es 
of each case. 

The special responsibility assumed by the British Govern- 
ment for the safety and welfare of British subjects, whether 
Fnglish or Indian, within the territories of Native States, 
involves the exendse of very extensive jurisdicti( 3 n within 
those territories. The territories of British India and of the 
Native States are inextricably interlaced. The territories of 
the Native States arc intersected by British railway lines, 
postal lines, and telegraph lines. British subjects, European 
and Indian, freely and extensively resort to and reside in 
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Native territory for purposes of trade and otherwise. For Cir. ll. 
each Native State there is a British political ofTieer, represent- 
ing the civil authority exercised by the paramount power, 
and in ea.ch of the more important States there is a resident 
political officer with a staff of subordinates. Detachments 
of British troops occupy cantonments in all the more 
important military 2 )ositions. 

For the regulation of the rights and interests arising from 
this state of things an extensive judicial machinery is rccpiired. 

It varies in character in different places, and its powers are 
not everywhere based on the same legal principles. For the 
proper (‘ontrol of the railway staff it has sometimes been 
found niicessary to obtain a forimil cession of the railway 
lands. In other cases, a cession of jurisdiction Avithin those 
lands has been conskhTod suflhaent. Hie jurisdiction exer- 
cised in cantonments has been sorneiiines based on the 
extra- ter rif.orial characier asserted for cantonments under 
European international law. And a similar extra-territorial 
character may be considered as belonging to the residencies 
and other stations occupied by jiolitical olIicersL 

The duty iiKaimbent on Native States of subordinate f^nbor- 
co-operation in the task of resisting foreign aggression has 
l)een recognized and enqdiasized by arrangcmienis which 
were made during Lord Dulierin’s viceroyalty with several 
of these States for maintaining a number of selected troops 
in such a condition of olliciency as will make them fit to 
take the field side by side with British troojis. Other 
States have engaged to furnish transport coqis. 1die total 
number of these contingents is about iS,ooo men. Hie 
oOicers and men are, to a great extent, natives of the State 
to wdiich they belong, and arc under the command of the 
ruler of that Stiite, but they are ins^iecled and advised by 
British officers 

The result of all these limitations on the ^lowers of the Excop- 
Native Indian St ates is that, for purjioses of international law, position of 
' See below, Chiipter vii. * Straehoy, India, p. 355. 
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tliey occupy a very special and exceptional position. ‘The 
principles of international law have no bearing upon the 
relations between the Government of India as representing 
the Queen-Empress on the one hand^ and the Native States 
under tlie sovereignty of Her Majesty on the other. The 
paramount supremacy of the former presupposes and implies 
tlie subordination of the latter^ (Gazette of India, No. J 700 E, 
August 21, 1891). 



CHAPTER III 


])TaEST OF STATTTTORV ENACTMENTS REEATINCI T(J 
THF GOVERNMENT OF INDIA 

K.B.~~Th(i marghial refamm m square hnickda [ ] indicafe ihc mactiupnis 
rrimhml 

PART I. 

The Sechetauy ok State in Council. 

The Crown. 

1,— (i) British Indiattf) is governed by and in the name of Govern- 

IT -AT • 1 

Her Majesty the Queen [h), India iiy 

(2) All rights which, if the Government of India Act, i8',(S, 

had not been passed, might have been exorcised by the East *- 

. . . . ‘ c, 

India Company in relation to any territories, may be exercised 106, s. 2. 
by and in tlie name of Her ^lajesty as riglits incidental to 
the government of British India(c). 

(a) The expressions ‘British India’ and ‘India’ are delined 
by s. 124 of this Digest, in accordance with the Tnterpi-etation 
Act, 1889 (52 & 53 Viet. c. 63, s. 18), and the Indian General 
Clauses Act (X of 1897, s. 3 (7) (27) )• 

The language used in the Act of 1833 (3 & 4 Will. IV, c. 85, s. i) 
was : ‘ the territories now in ihc })Osse.ssiou and under the govern- 
ment of the .said company.’ A similar ex|)res.siou was used in the 
Indian Councils Act, 1861 (24 & 25 Viet. c. 67, s. 22). Hence 
•jnestious arose as to the application of the Acts to territories 
subsequently acquired. Those questions have, however, now been 
Set at rest by s. 3 of the Indian Councils Act, 1892 (55 & 56 

L 2 
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Viet. c. 14), which ex])rossly declares the applicability of the Acts 
of 1833 and 1861 to territories subsequently acquired. 

{b) Tlie Royal Titles Act, 1876 (39 & 40 Viet. c. 10), authorized 
the Queen, Avith a view to the recoin it ion of the transfer ot the 
government of India from the J^ast India Company to the Crown, 
by Royal rroelamation, to make such addition to the siyle and 
titles appertaining to the Imperial Crown of the United King- 
dom and its dependencies as to Her Majesty might seem meet. 
Accordingly the QiU'en, by proclamai ion dated A])ril 28, 1876, 
added to lier style and titles the Avoids, ‘ Indiae Iniperatrix, or 
Empress of India.’ (London Gazette, Aqu’il 28, 187^1, 2667.) 

(c) TIk'sc rights include tlie right to acquire and cede territory. 
See Lachni Narai/an v. Haja Pratab iSimjh, I. L. R. 2 All. i, and 
p. 37 al)Ove, and note (u) to s. 36 beloAV. 

T/te Saerdan/ of Sfale. 

2 , — (i) Subject to the provisions embodied in tliis Digest^ 
one of Tier Mu jesty^s princi})al Scertdarios of State (in this 
Digest referred to as Ulie Secretary of State’) lias and 
perforins all such or the lik(; jioAvers and duties in anywise 
relating to the government or reviaiues of India (^C, and all 
such or the like powers over all ollicers appointed or continued 
under the Cfovernment of India A(‘t, Act had 

not lu'en passed, might or should have been ex(‘rcis(‘d or per- 
formed by the East India Company, or by the Court of Directors 
or Court of Proprietors of that Conijiany, either alone or by the 
direction or Avith the .sanction or apjirobation of the Com- 
mis.siuners for tlie A Hairs of India, in relation to that goAx*rii- 
inent or those revenues and the ollicers and servants of that 
Company, and also all such powers as might have b(?en exercised 
by the said Cornrnissioners alone ( 4 ). 

(2) In particidar, the Secretary of State may, subject to 
tb(‘ provisions embodied in this l)ig(‘st, superintend, direct, 
and control all acts, operations, and (‘oncerns which in anywise 
relate' to or concern tlie government or revenues of India, and 
all grants of .salaries, gratuities, and allowances, and all other 
})aym(mts and cliai'ges whatever out of or on the revenues of 
India. 

(3) Any warrant or writing under Her Majesty \s Royal 
Sign ManuaJ whieli, before the passing of the Government of 
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India Act, 1858, was required by law to be countersigned by Cn. ill. 
the president of the Commissioners for the Affairs of India 
must in lieu thereof be countersigned by the Secretary of 
State (r). 

(4) There are paid out of the revenues of India to the [21 ct 22 
Secretary of State and to Ids under secretaries respectively, 
the like yearly salaries as may for the time being be paid 
to any other Secretary of State and his under secretaries 
respectively (^/). 

(a) The term ‘ revoimes of India’ is rc'tainod here and clse- 
wliei’c, though in an Act of Farliamcnt it. ndp^ht now ht? more 
accural c to speak of the revenues British India. 

{!)) '.lh(‘ Heeretary of State is the minister through whom the 
autho]‘ity of the Crown over India is exercised in Eiii^land, and 
tlius corre.q)onds roiiolily to tlic pi-e.sident of the lioaid of Control 
(C(mimi,''sionors lor the Allairs of India), under tlie system wliich 
])r('vail('d helorc the Act of lie is appointed by the 

delivery of the seals of otHce, and a])points two under secretaries, 
one permanent, who is a member of the Civil Servii c, the other 
parliament ary, who chaiinTS with the Covernmeiit. The Act of 
185S aiithoi’ized the a])pointmen{ of a lillh principal Secretary of 
State, in addition to the four previously existing (Home, Foreign, 

(k)lonial, and \Mir). 

^fhe oOiee of Secretary of State is coiistitutionally a mdt , though 
there iii*e five odieei’s. lienee any Seerctary of State is capable 
of perfoianing the fnnetions of any other, and eonseipicntly it is 
usual and pj'0])er to cojil'er statutory powers in geiu'ral terms on 
‘a (or ‘‘theC^) Seeretary of State, ^ an expi'i ssion whieli is delined 
hy the Tnterpretatioji Act, 1889, as meaning one of Ibo’ .Majesty’s 
})rincipal Secretaries of State. lUit in matters relating to India 
thej'O are certain fiinctious which must he exoreised by tli(‘ 

Seeretary of State in Con-nri/. See Anson, Law and (histom of 
the Constitution (second edition), ii. j)p. 167, 282. 

(c) See c. g. the provisions a.s to removal of utlicers below, 
s. 21. 

(</) i.e. .£5,000 to the Secretary of State, .£2,000 to the 
permanent Under Secjctary, and £1,500 to the Parliamentary 
Under Secretary. 

T/te Council of India. 


3 . — (i) The Council of India consists of not more than The 
fifteen and not less than ton ineinhcrs (rz). of Iiuli!i. 

{%) The right of filling any vacancy in the Council 
India is vested in the Secretary of State. 106, ss. 7, 
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(3) Unless at the time of an appointment to fill a vacancy 
in tlie Council of India nine of the llien existing* meml)ers of 
the council arc persons who have served or resided in British 
India (/>) for at least ten ^''ears^ and have not last left Dritish 
India more than ten years before tlio date of their appoint- 
mentj the person appointed to fill the vacancy must he so 
(pialified. 

(4) Bvery meml)er of the Council of India holds office, 
excej)t ns l)y this section provided^ for a term of ten years. 

(3) The Se(*retary of Stale may for speciiil reasons of 
public advantn^’e reap])()mt for a further term of liv(^ years 
any member of the Council of India whose term of ofik’e has 
i‘X])ircd. In any such case the reasons for the reappointment 
must be set fortli in a mimite si<»’ned by the Secretary of 
State and laid before both Houses of Barliament. Save as 
aforesaid, a, member of the ('ouucil of India is not ca[)abl(^ 
of r(‘ai)pointment. 

(6) The Secretary of State may also, if h(‘ thinks lit, 
appoint any person having’ professional or other ])e(‘uliar 
(pialifications to be a member of the (\:)uncil of India durin<»’ 
good behaviour. The special reasons for every such apj)oint- 
ment must be stated in a minute signed by the Secretary of 
State and laid before both Houses of Parliament. Not mon^ 
than three ])ersons so appoint ( m 1 may be mem])ers of the council 
at the same time. If a member so appointed resigns his office, 
and has at the date of his resignation b(‘en a member of the 
council for more than ten y(*ars, the Queem may, by warrant 
under Her Sign IMauual, countersigned by the Chaneellor of 
the Exchequer, grant to him, out of the revenues of India, 
a retiring pension during life of five hundred pounds (r*). 

(7) Any member of the Council of India may, by writing 
signed by him, resign his otfice. The instrument of resigna- 
tion must be recorded in the minutes of the council. 

(8) Any meml)er of the Council of India may be removed 
by Her Majesty from his office on an address of both Houses 
of Parliannmt. 
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(9) Tliere is paid to each member of tlie Council of India Cir. Tir. 
out of the revenues of India the annual salary of twelve 
hundred pounds. 

[(t) Tlie Council of India is, in a certain, but very limited, 
pcJise, tlie successor of tlie old Court of Directors. Under the 
Act of 1858 it consisted of lifteen members, cii^ht a|)pointcd by 
the Crown, and seven elected, in the first instance, by the Court 
of Directors, and sulisc<pienily by the council itself. The mem- 
bers of the council held office durincf li^ood behaviour, but were 
removable on an address by both Houses of Parliament. J>y an 
Act of 1869 (32 & 33 Viet. c. 97) the right of tilling all vacancies 
in the council was vested in the Secretary of State, and the 
tenure was changed from tenure during good behaviour to tenure 
for a. term of ten years, with a power of reappointment for five 
years, 'for special reasons.’ llv an Act of 1889 (32 S: 53 Viet, 
c. 63) tli(‘ Scci'etary of State was authorized to abstain from tilling 
vacancii's in the council until the number should be naluced to 
ten. The existing number of the council is twelve. 

{/)) It will be observed that si'vvico^or residence in British 
India, not in India, is the qualitieation. 

(c) This exceptional power, which was conferred by an Act of 
1876 (39 & 40 Viet. c. 7), was exercised in the case of Sir 
H. S. Maine, and was probably conferri‘d with special reference 
to his case. 


4 , A member of the Council of India is not eapable of 
sitting* or voting* in Parliament. 

It is perhaps open to (piestion whether uiidcr this enactuumt 
a scat in the council is incompatible with a seat in tlie House 
of Jjords. 

5 . If at any time it appears to Parliament expedient to 
reduce the number or otherwise to deal with the constitution 
of the Council of India, a member of that coimcil is not 
entitled to claim any compensatiou for the loss of his office, or 
for any alteration in the terms and conditions under which his 
office is held, unless he has served in his office for a period of 
ten years. 

This enactment is contained in the Act of 1869 which changed 
the tenure of members of council. 
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6 . The Council of India, under the direction of 
Secretary of State, and subject to the 2>rovisions embodied in [21 & 22 
this Digest, conducts tlie business transacted in the United ,^5^ ^ ,g -] 
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Kingdom in relation to the government of India and tlie 
correspondence with India. 

7 . — ( l) All powers required to he exercised by tlie Secretary 
of State in Council, and all powers of the Council of India, 
may be exercised at meetings of the council at which not less 
than five menibers are present. 

(2) The Council of India may act notwithstanding any 
vacancy in their number. 

8 . - (i) The Secretary of State is the president of the 
Council of India, with power to vote. 

(2) The Secrc'tary of State in Council may appoint any 
inoml)cr of the Council of India lo be vice-])resident thereof, 
and the Secretary of State may at any lime remove any 
person so appointed. 

(j) At every meeting of the Council of India the Secu’elary 
of Slate, or in his absence the vice-presidemt, if present., or 
ill tin' absence of both of them, one of the members of tlie 
euiuieil, chosen by the members present at the meeting, 
presides. 

9 . Meetings of the Council of India arc convened and held 
when and as the Secretary of State directs, but one such 
meeting at least must be held in every week. 

10 . — (i ) At any meeting of the Council of India at which 
the Secretary of State is present-, if there is a dilTi'rence of 
opinion on any (juestion, excej)t(<^/) a (jue.stion with respect to 
which a majority of votes at a meeting is by this Digest 
declared to be necessary, the det(,*rminatipn of the Secretary of 
State is final. 

(2) In case of an equality of votes at any meeting of the 
council the jierson presiding’ at the meeting has a casting vote. 

(3) All acts done at a meeting of the council in the absence 
of the Secixitary of State require the approval ‘in writing of 
the Secretary of State. 

(4) In oase of difference of opinion on any question decided 
at a meeting of the council, the Secretary of State may 
require that his opinion and the reasons for it be entered in 
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the minutes of the proceedings^ and any member of the Cii. III. 
council who lias been present at the meeting may require that 
his opinion and any reasons for it that he has stated at tlie 
meeting be also entered in like manner. 

(a) A nijijoi'ity of votes is necessary for decisions on the follow- 
ing matters : — 

1. Appropriiition of revonues or projiorty, s. 23. 

2. Issuing securities for money, s. 28. 

3. Sale or mortgage of property, s. 31. 

4. Contracts, s. 32. 

f). Alteration of salaries, s. 80. 

6. Furlough rules, s. 89. 

7. Indian appoiiitiucnts, s. 90. 

8. Appoiiitinents of natives of India to ofHces res(‘rvcd for 
Indian Civil Service, s. 94. 

9. rrovisional ajipointinents to reserved offices, s. 95, 

11 . The Seerclaiy of State may constitute eominittees of Commit- 
the (knineil of India for the inore convenient transaction of 
business, and direct what de]m.rt incuts of business are to 

under those coniinittces respectively, and generally direct the 106, s. ao.] 
manner in whicdi all Inisincss of the council or committees 
thereof is to be transacted (u). 

{(i) Tlie existing committees are Finance, Political, ^lilitary, 
lieveiiuo and Statistics, Public Works, Stores, and Judicial and 
Public. 

Orders and Dixpafehes, 

12 . — (]) Subject to tlie provisions (^/) embodied in this Submis- 
Oigest, every order or communication pro[)osed to be sent to 
India, and every order 4)ro])osed to be made in the Ujiitecl 
Kiiigdoiii by the Si'eretaiy of State under the (ioveriiment of Dfupiiiiuns 

T T 1 1 • 1 L' tluavoii. 

India Aet, 1858, must, unless it lias been submitted to a meeting ^01 ^ 22 
of tlio Council of Jiulia, be deposited in the eouiieil room for 
the perusal of all members of the council during seven days -o-l 
before the sending or making thereof. 

(2) Any member of the Council of India may record, in 
a minute-book kept for that purpose, his opinion with respect 
to any such order or communication, and a copy of every 
opinion so recorded must be sent forthwith to the Secretary 
of State, 



154 


GOVERNMENT OF INDIA 


Oh. III. 


Provi- 
sion for 
casos ol' 


nrgiMicy. 
[21 & 22 
Viot. 0. 
io6, s. 26.] 


Provision 
as to 
soc.rct 
onlor.s 
and dis- 
jiatolios. 

[33 

III, c. 52, 
ss. 19, 20. 
3&4Will. 

IV, c. 85, 

H. 36. 

21 & 22 
Viet. C. 
106, s. 27. J 


■33 

ill, c. 52, 


(з) If tlio majority of the Council of India so record tlioir 
opinions ai^ainst any act proposed to be done^ the Secretary oi* 
State must, unless he deters to the opinion of the majority, 
record his reasons for acting’ in opposition thereto. 

(и) Tlie ([ualifications redate to urgency orders undci’ s. 13 and 
secret orde.i's under s. 14. 

13. — (i) Whore it appears to the Secretary of State tiuit 
the dispatch of any eominuiiiealion or the nuiking of any 
oi’der, not being* an order for wlii(di a majority of votes at. a 
meeting* of the CV)iineiI of India is by tin's .Digest declared to 
be necessary' is urgeiilly required^ the cominunieation may 
be sent or order made, although it has not been subinitieil to 
a meeting of the CoiiiK.dl of India or depositi'd for the perusal 
of the membtn's of that (‘onneil. 

(2) In any siu'li ease the Seerctary of State must, except 
as b\* this Digest ])rovided ( 4 ), record the urgent, reasons for 
sending the communication or making* the order, and give 
notice thcn’cof to every metnher of the council. 

(n) Sec note on s. 10. 

{h) The exception is under the next section, s. 14. 

14. -(i) AV here an order concerns the hvying of war or 
the making of ])eacc, or tlie treating or negotiating with any 
priiK'O or State, or the policy to he ohserv('d with resj)ect to 
any priin.'e or State, and is not an order for which a majority 
of votes at a meeting of the Council of India is by this Digest 
declared to l)e necessary (r/), and is an order which in the 
opinion of the Secretary of State is of a nature to retpiiro 
seoreey, the Secretary of State may send the order to the 
Governor-General in Council or to any local Government or 
oflieer in India without having submitted the order to a 
meeting of the Council of India or deposited it for the perusal 
of the memhors of that council, and without recording or 
giving notice of the reasons for making the order (i). 

[z) Where any dispatch from the Governor-General m 
Council; or from the Governor in Council of Madras or of 
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Bombay^ relates to the like matters^ and in the judo*ement of Cir. III. 
the autliority sending' the dispateli is of a nature to require 21 22 

seerecyq it may be marked ^ Secret^ by ilie autliority sending* 
it ; and a dispatch so marked is not to be communicated to 
the members of the Council of India unless the Secretary of 
State so directs. 


(a) See on s. 10. 

{h) The Act of 1784 (24 (loo. Ill, sess. 2, c. 25), which con- 
stliiited (lie ])oai'd of (.Vnitrol, direct cd lluit a committee of secrecy, 
coiisiirting of not more than tliree mendiers, should hi* formed out 
of the directors of the (\)mpany, and, when the lioard of (Control 
issued oi’ders i-cquii iug secrecy, the committee of secrecy was to 
transmit the orders to India, without iidbrming the otlicr directors. 
(See ahove, p. ()().) These diiections wei'e rc[)roduced by the Charter 
Act of 179,'; (.P3 (leo. Ill, c. 52, ss. 19, 20), and hy the Charter 
Act of 1844 (,■>, & 4 Will. LV, c. 8.7. ss. 33, 36). The Oovei'n- 
ment oi‘ India Act, 1838 (21 k 22 Viet. c. 106, s. 27), diri'cted 
that orders wliicli jorincrly went tlirough the secret committee 
need in t he coininunicatcd to the coiiiicil, nidess they were 
oi’ders for which a majority of votes of the council was required. 
There are similar provisions as to dis])atchcs //wn India. ‘ Secret’ 
ordi-rs are usually communicated to the Eolitical Committee of the 
council. (See ahove, s. ii.) 


15 . — (1) Every order or eommunieiition sent to India, and signatur 


ami 


save as expressly provided by this Digest : every order made a,]div«s of 


Uniti'd Kingdom in relation to the government of India 


orders, tfcc. 

1 2.1 k i 


under this Act, must be signed by the Seeretary of State («). Vii-i. c. 

; ^ ' 9 '] 

(2) Every dispatch from the (lovernor- Genera I in ( ouneil 


or from the Governor in Council of Aladras or of Bombay 
must be addressed to the Secretary of State (/;). 


(a) Tills reproduces the existing enactment, hut of course 
apjilics only to oHicial orders and communications. It is not 
clear to what provisions (if any) the saving reters. 

(J)) This recognizes the right of the ( loveviiments of Aladras and 
Bomliay to communicate directly with the Secretary of State, a 
right derived from a tinui when Aladras and Bomhay constituted 
iiidopcndeiit jnesidencies together wdtli the rresidem y of Bengal, 
and before a general Ooveniinent of India had been established. 


16 . When any order is sent to India directing the actual Comimmi. 

... -itr'iir* ‘TV <-‘di0U to 

commencement of hostilities by Her Majesty s torees 111 India, parlia- 

the fact of the order having been sent must, unless the order 
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Ch. III. has ill the meantime been revoked 01* susiiended^ be commiiiii- 

to m-Jers ^’^ted to both Houses of Parliament within three months after 

for com- sendiiiii^of the order, or, if Parliament is not sittin<]^ at the 
inoncing ^ ^ , 

hostilities, expiration of those tliree inontlis, then within one month after 
Vict^cl*^ tlie next meeting- of Parliament. 

106,8.54.] jiy j|. Covernor-Ceneral in Coinieil to 

Oorro- 

si)oiKlonec transmit to Hie Secretaiy of Slate eonstantly and diligently 
governor- pai’tieular of all advices or intelligence, and of all 

genoral transactions and mailers, coming to the knowledge of the 
retnry of (jovcriior-Geiieral in Council and relating to the governmenl, 

[13 (Jeo. commerce, revenues, or affairs of India {a). 

HI, c. 63, ^ . 

s. 9.] (a) Tliis reproduces an eiiaetnn'iii contained in tlie Itcgulalinn 

Act, 1773, lay which Warren Ilaslings and liis successors were 
dii'(!ctcd to correspond regularly with the ( Vmrt of Direetois a( 
home, hut its re-enuetnieni would 2'>i’td)ably not bo considered 
iiecessaiy at the present day. 

EH(aljlii<]rnh!!if of Sooj’t'far// (f S(((h\ 

Establish- 18. — (1) Her Majesty the Queen jnay, by Order in Council, 

lhe^8o*(a-o- establishment of the Secretary of Stale in (,\)uneil and 

lary ot ^he salaries to be paid to lb(‘ i)ersons on that establishment. 
{State. 

I'si & 22 (2) Every sueli order must be laid as soon as may be before 

io6,ys. i5 Houses of Parliament. 

(3) ?S() addition may be made to the said establishment, nor 
to the salaries authorized by any sneli order, except by a 
similar Order in Council to be laid in like manner before both 
Houses of Parliament. 

(4) Tlie regulations made by Her Alajc'sty for examina- 
tions, cert ifleates, ])robation, or otluu’ tests of lltness in relation 
to appointments to junior situalitms in tlie civil service aijplv 
lo such aj)])ointn)cnts 011 the said cstablislimeiit. 

(3) Subject to the foregoing provisions of this section, the 
Secretary of State in Coimeil may make all appointments to 
and promotions in the said establishment, and remove any 
olfieer or servant ]>elonging to the establislimcnt (^a). 

[a) This is flic ejjuctmciit by which the staff of the India Oflice 
is regulated. 
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19 . Her Majesty may hy warrant under the Royal Si<>n Cii. III. 
Manual; conn torsi o-ned by the Chancellor of the Exche(|uor; 
grant to any secretary, officer, or servant appointed on the 1^/ ^ 
establishment of the Secretary of State in Coiin(;il such com- 106, 8. 18.] 
pensation, superannuation, or retiring allowance as may be 
granted to i)ersons on the establishment of a Secretary of 
State under the laws for the time being in force concerning 
superannuations and other allowances to pch’sbns having held 
civil offices in the public service 

(a) This gives tlie stnfruf the India Office pensions on the civil 
service scidi', i.o. one-sixtieth of aiiiiiial salary for each year of 
service, siiliject to certain conditions and restrictions. 


/ u(J ia u . / /jpo i u f men ts, 

20.— ( 1 ) In any regulations for the time being in force for Imlinu 
the organization of the Indian Army provision must be made 
for the benefit of the sons of persons who have served in India 

in the military or civil service of the Crown or of the East 106, ss. 

■^ 3 ^ 35 * 

India (>)mpany e(|na 11 y advantageous with those* which were L-vStVi 
in force before tlui tw(*ntieth day of August one thousand 
eight hundred and sixty, and the selection of such persons is «• ^-i 
to he in a-eeordanee with regulations made by the kSecretary 
of State (e?). 

(2) Except as provided by this Digest, all powers of making ;^r & 22 
regulations in relation to appointments and admissions to ^05 ^ 37.] 
service and other matters connected therewith, and of altering 
or revoking such regulations, which, if the Covernment of 
India Act, i<S;pS, liad not been pas.'^cd, might have been 
exercised by the Court of Dirc('tors or Commissioners for the 
Affairs of Iinlia, may be exereis(*d by the Secretary of State 
in Council. 

(a) Sections 33, 34, 35, and 36 of the Goverlimcnt of India Act, 

1858, run as follows: — 

‘ 33. All appointments to cadetships, naval and military, and 
all admissions to service not heroin otherwise (‘xpressly provided 
for, shall b(! vested in Her Majesty; and the names of persons to 
he fronrtiim^ to time recommeiided for such cadctshijis and service 
shall be submitted to Her Majesty hy the Secretary of State. 
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C'h. III. ‘ 34. Rogiilatioiis shall 1)0 niiule for admitting any persons, being 
naturnl-born subjects of Her ^lajesty (and of such ago and qualifi- 
cations as may bo proscribed in this b(dialf), who may l)c desirous 
of b(‘Coming candidates for cadetships in the engineers and in tho 
artillery, to be examined as candidates accordingly, and for pre- 
scribing tho brajiehes of knowledge in which such candidat('S shall 
be examined, and generally for regulating and conducting such 
examinations. 

‘ 35. Not less than one-tenth of the whole number of persons to 
be recommended in any year for militaiy cadetships (other than 
cadetships in the engineers and artillery) shall be selected according 
to such regulations as the Seendary of State in Council may Ironi 
tinu' to time make in this behalf from among the sons of persons 
who have served in India in the military or civil service of Her 
^fajest}^, or of the East India Company. 

‘ 36. Except as aforesaid, all persons to be recomniendcd for 
military cjidetships shall be nominated by the Scci’otary of Slate 
and members of council, so that out of seventeen nominations the 
Secretary of State shall have two, and each memljer of council 
shall have one ; Imt no person so nominated shall bo recommended 
unless the nomination be approved of by the Secrefaiy of State in 
Council.’ 

AVheii the (Jovernment of India Act, 1858, passed, and for some 
years afterwards, tho Indian Ai’iny (taking European and Native 
together) was officered in two ways. A certain number of cadets 
were appointed to Addiscombe, and thence, according to their 
success in passing the college examination, went to India in the 
engineers, artillery, or infantry. Others received direet cadctshi2)s, 
and went to India without previous training. The Act speaks of 
both classes alike as receiving cadetshiijs. But the artillery and 
engineers were not in practice taken into account in calculating 
the one-b'iith under s. 35. This being so, the effect of s. 33 was, 
roughly speaking, that one-tenth of tho officers ap])ointed to the 
Indian Army (exclusive of the engineers and artillery) must be 
the sons of Indian servants. 

Tlie Act of i860 (23 & 24 Viet. c. 100), which abolished fhe 
European Army, and whicli was passed on August 20, i860, 
provided that ^ the same or equal provision for the sons of j)ersons 
who have served in India sliall be maintained in any plan for the 
I’corganization of the Indian Army.* The mode of ajopointment 
to the Native Army was meantime altered. In pursuance of this 
provision, an order was issued in 1862, under whicli the Secretary 
of State makes appointments to cadetships at Sandhurst, fixed at 
twenty annually, limited to the sons of Indian servants. The 
expenses of these cadets are borne by India, if their pecuniary 
circumstances are such as to justify the payment, Regulations as 
contemplated by s. 35 of the Government of India Act, 1858, have 
been made governing the selection, and are rigidly followed.* These 
cadetships differ from the old ones in that they are not directly 
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and necessarily connected with the Indian Army, for a cadet might Cn. III. 

pass fi'om Sandliurst into tlie Britisli Army and not into the staff 

corps. But tlie ohject is, of course, to supply the Indian Army, 

The word ‘cadet’ in tlie Government of India Act has no express 
limitation, and tlie presemt cadets appear to fall within the meaning 
of the term. In practice, appointments of cadets do not now go to 
the Queen. 

Section 34 appears to ho sjicnt, and s. 36 to he virtually 
repealed hy the aholition of the Indian Army. The effect of the 
otlier two sections, so far as they ani in force, is reproduced in the 
Digest. 


21 . — (1) Her Majesty may, by writing under the Royal 
Sign Manual, countersigned by the Secretary of State, re- 
move or dismiss any person bolding oflice under the Crown 
in India. 

(2) A copy of any writing under the Royal Sign Manual 
removing or dismissing any such person must, within eight 
days after the signature thereof, be communicated to the 
Secretary of State in Conneil. 

(3) Nothing in this enactment affects [any of Her 
Majesty^s jiowers over any officer in the army, or] the 
power of the Secretary of State in Council [or of any 
authority in India] to remove or dismiss any such person. 


Prtwors of 
Crown .‘ind 
Socrotary 
of' State as 
to removal 
of officers. 

[33 

iir,c. 52, 
ss. 35. 36 . 
3&4Will. 
IV, c. 85, 
ss. 7.^, 75. 
21 k 22 
Viet. e. 

106, s. 38. i 


^riiis is an attempt to reproduce fhe net result of a series 
of enactments, which are still in the statute hook, hut fhe earlier 
of wliich were iiiiondcd to give the (h-owii ])ower over servants of 
the East India (’oinpaiiy, and, therefore, are not wludly a|)plicablc 
to existing circumstances. The saving words in square brackets 
do not reproduce any existing enactment, but se(‘ni to he required. 

The Charter Act of 1793 (33 Geo. Ill, c. 52) enacted (ss. 35, 36) 
that : — 

‘ 35. It shall and may be lawful to and for the King’s ^Iaji*sty, 
his heirs and successors, by any writing or inst rument under his or 
their sign manual, couiitei’signed hy the president of the Board of 
Commissioners for the Affairs of India, to remove or recall any 
person or persons holding any oflice, employment, or commission, civil 
or military, under the said united Company in India for the time 
lieing, and to vacate and make void all or every or any appointment 
or appointments, commission or commissions, of any person or 
persons to any such offices or employments ; and that all and 
every tlie powers and authorities of the respective persons so 
removed, reealled, or whose appointment or commission shall be 
vacated, shall cease or determine at or from such respective time 
or times as in the said writing or writings shall be expressed and 
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III. spt'cified in that helialf : Piovidecl always, that a duplicate or copy 
of every sucli writinj:*’ or iiistriimeiit under His Majesty’s sign 
manual, attested by the said president lor the time being, shall, 
within eight days after the same shall be signed by His Majesty, 
his heirs or successors, be transmitted or delivered to the chairniau 
or deputy chairman for the time being of the said Company, to the 
intent that the Court of Directors of the said Company may be 
apprised therc'of. 

‘36. l’rovid(‘d always, . . . that nothing in this Act contained 
shall extend oi* be construed to preclude or take away the power 
of the Court of Direetois of the said Company from rcanoving or 
recalling any of the olliceis or servants of the said Company, but 
that the said court shall and may at all times have full libeity 
to remove, recall, or dismiss any of such otlieeis or servants at 
their will and pleasure, in the like; manner as if this Act had not 
been made, any governor-general, governor, or commandei’-in-chief 
ap[)ointed by His Majesty, his heirs or successors, through the 
default of appointment by the said Court of Directors, always 
excepted, anything hejein contained to the contrary jiotwith- 
standing.’ 

The (diartei* Act of 1833 (3 & 4 Will. IV, c. 85, ss. 74, 75) 
enacted that — 

‘74. It shall be lawl'ul for II is ^lajestyby any writing under his 
sign manual, countiu'signed by tin; president of the said Hoard of 
Coniinissioners, to remove (»r dismiss any jjei’soii holding any 
oHice, employ im.'nt, <))• commission, civil or military, under the said 
(bmpaiiy in India, and to vacate any ap]K)intm('iit oi* cumniission 
( f any person to any such ollicc or emphiyment. 

‘ 75. Provided always, that nothing in this Act eonlained shall 
take away tin; power of tlu‘ said Coml of Directors to reinoNU' or 
dismiss any of tla* ollieers (U* siavants of the said Company, hut 
that the said coint shall and may at all limes have full liberty to 
rmiiove or dismiss any of .such ollieers or serviints at theii’ will and 
pleasure.’ 

And linally the Coveiamient of India Act, 1S58 (21 & 22 Viet, 
c. 106, s. 38), (‘uacts that; - 

‘ .Any writing under tin; Royal Sign Alaniial, removing or 
dismissing any poison holding any otliee, emjdoyment, or com- 
missi(m, civil or military, in India, of which, if this Act had not 
hecn passed, a co])y would havo been rof|uii (;d to he tiaiismilted 
or delivered within eight days after being signed liy Her Majesty 
to the cluiinnan or deputy ehairman of the Court ol* Diiectors, 
shall in lieu tlureof ho. c<jmmunieated within the time aforesaid 
to the Secretary of Slate in Council.' 

The counteisignatiire of the Secretary of State was substituted 
for the C( uiit(‘rsignature of the ])resident of tlie Hoard of Control 
by the Governmoiit of India Act, 1858. (See above, s. 2.) 

The tenure of peisojis serving under the Covernmciit of India, 
or under a hued Government, is presumably tenure during the 
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pleasure of tlie Crown. In the case of Grant v. The Secretary of Cir. III. 

State for India in Council L. R. 2 C. P. D. 455 (j'^77), the 

plaintiff, formerly an officer in the East India Company’s service, 
a])pointed in 1840, and subsequently continuing in the Indian 
Army when the Indian military and naval forces were transferred 
to the Crown, brought an action against the defendant for damages 
for being compulsorily placed by the Government upon the pension 
lii-t, and so compelled to retire from the army. It was held on 
demurrer that the claim disclosed no cause of action, because the 
(h’own acting by tlie defendant ha<l a general power of dismissing 
a military ollicer at its will and ])leasure, ami that the defendant 
could make no contract with a military ollicer in derogation of 
tli is power. In the case of Shenfon v Smith (1895), A. C. 229, 
which was an appeal from tlie Supreme Court of Western Australia, 
it was held that a (.’olonial Government is on the same footing as 
the Home Government with respect to the employment and dis- 
missal of servants of the Crown, and that these, in the absence 
of sj ecial contract, hold their offices during the ph'asme of the 
( ’rown. The res])oiident in that case, having been gazetted without 
any special contract to jict temporarily as meilical officer during 
the sdiseiice on leave of the iictual hohler of tlie otlice, was dismissed 
by tlu^ Govm’iiment hefoi’i' the leave Imd expired. It was held 
that lu^ liad no cause of action against the Government. In the 
recent cas(‘ of Ihinn v. The Qneen. (1896), i Q. 11 . ti 6, it was held 
that servjints of the (h’own, civil as well as militjny, except in 
special cas(‘s wliere it is otheiwisc ])rovided by law, hold their , 
otiices oidy during the pleasure of the Crown. In this case a 
lietition of right had been jiresented, and the ease set up by the 
supjiliant was that Sir Claude McDonald, Her Majesty’s Commis- 
sioner and Coi.sul-Gcneral for the Niger Protectorate in Africa, 
acting on behalf of the (.Town, had engaged him in the service 
of the Crown as consular agent in that region tor a period of 
three years certain, and he claimed damages for having been 
dismissed before tlu' ex])i ration of that perioil. It appeared that 
Sir Clainh' McDonald himself hi'ld office only during the pleasure 
of the Crown. Mr. Justice Day held that conti'acts for the service 
of the (T’own were determinable at the plcasuie of the Crown, and 
therijore directed a verdict ami judgemmt for the Crown. The 
decision wa.s upheld by the Court ol Appeal. Sul)se(|uently 
^Ir. Dunn brought an action against Sir Claude McDonald, 
presumably for hn'ach of contract, but the action was dismissed, 
and the doctrine that an agent who makes a contract on behalf 
of his principal is liable to the othi'r contracting party for a 
breach of an implied warrant of his authority to (Uiter into the 
contract -was held inap]dicahle to a contiact made by a public 
servant acting on behalf of the Crown. JJiinn v. McDonald 

(if^97r I Q.r. 401. j'nrv 

It is tiu! practico for the Sccretiiry of State tii ( oniicil to Make 
a formal contract with pox’soiis appointed in England to various 

M 
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Cu.m, hranclics of tlie Govornmcnt servirc in India, c. g. education 
oiKcers, I’oreJ^t officers, men in the Oeoloi^n'cal Survey, and mecdianicg 
and artificers on railways and other works, and many of tlu'se 
contracts contain an agreement to ke(‘]) the men in the service for 
a term certain, suhject to a riglit of <lisniissal for particular causey. 
A\niether and how far the principles laid down in the cases of 
Sheuton v. Smith and J)mm v. The Queen ap])ly to these contracts, 
is a ([uestion whicli in the present state of the authoiitios cannot 
be considered fi’ee from doubt. 

T('nure during ])leasure is the ordinaiy tenure of public servants 
in England, including those who belong to the ^permanent civil 
service,’ and tlu^ service of a mendau’ of the Civil S(;rvi(;e of 
India, is expressly declared by his covenant to continue during 
the pleasure of Iler ^iajesty. Tenure during good behaviour is, 
subject to a few exct‘])tions (e. g. the auditor of Indian accounts: 
see below, s. confimal to jhu’sohs holding judicial otlici'S. Hut 
judg('s of the Indian high courts .are expi‘(‘ssly dt'c.lared by statute 
to hold during pleasure: see below, s. 97. Tlie dilfereiice between 
th(! two tornis of tenure is that a person holding during good 
behaviour cannot he removed I'rom his office except for such mis- 
conduct as would, in the opinion of a. court of justice, justify his 
ri'iiKA'a! : whilst ;i person holding during pleasure can lit* removed 
witluait any reason for his reimwal being assigned. See Ansoii. 
haw and (.'iistoin of the ( 'onstitntion (second edition), jit. ii. p. 21, p 
Ste also V. Gipifs, 6 State Trials N.S. 31 1 (1846), as to 

removal of judicial officers. 


PART IL 

Rkve.vuks of India. 

Applica- 22. — (1) The revenues of India are received for and in the 

tion of o 1 1 A r • 

revenues, name of Her Alajesty, and may, subject to tne provisions 
Viet ^-^95 ii^ J)ig*est be ajiplied for tlie purjioses of the 

s. 27. government of British India alone. 

(:z) 'Idiore are to be ebarged on ibc revenues of India alone — 
[ef) all the debts of (be East lydia Company; and 
(/;) all sums of money^ eosts^ ebarges^ and exjienscs wliielp, 
if the Government of India Act, liad not been 

passed, would liave been payable by the East India Com- 
pany out of the rcvemios of India in respect of any 
treaties, covenants, contraets, grants^ or liabilities existing 
at the commencement of that Act ; and 


Viet. ('. 
106, ss. 2, 
42.J 

21 & 22 
Viet. c. 
J06. 
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(c) all expenses, debts, and liabilities lawfully contracted 
and incurred on account of the Government of India; 
and 

(^/) all payments under the Government of India Act^ 

(3) For the purposes of this Digest the revenues of India 
include — 

(а) all the territorial and other revenues of or arising in 
British India ; and 

(б) all tributes and other payments in respect of any terri- 
tories which would liave been receivable by or in the 
name of the East India Company if the Government of 
India Act, had not been passed; and 

(r) all fines and penalties incurred by ihe sentence or order 
of any court of justice in British India, and all forfeitures 
for (U’imes of any movable or immovable pro]>erty (4) in 
British India ; and 

(</) all movable or immovable property (4) in British India 
escheating or lapsing for want of an heir or successor (c), 
and all property in British India devolving as 60/ui vacantia 
for want of a rightful owner. 

(4) All oth(‘r money vest(‘d in^ or arising or accruing from 
property or rights vested in^ Her Ma jesty and the Goveinment 
of India Act, i(S,3(S, or to be received or disposed of by the 
Secretary of State in Council under that Act, must be applied 
in aid of the revenues of India. 

{n) The qualification refers to s. 34, under wl)ich thei’o is j^ower 
to dispose of escheated property. 

( 4 ) The expression in tlic Act is ^ real or personal estate/ hut 
‘ moviilde or iinniovable property’ is more intellieihlo in India, 
wliere tlio terms are defined by tlic General ('lanses Act (X of 

1897, s. 3 (2;-;), (34) )• 

(c) As to the circumstances under which properly in India may 
eseli('at or lapse to the (Vown, see Cofhdor of M a suli pat am v. 
Caraly Vencata Narramapxih, 8 IMoore Tnd. App. 300; and Ixanee 
^Svnet Kowar v. Mirza Jlumnt Bahadoor, L. 11 . 3 I. A. 92. 

23. Tlie expenditure of the revenues of India, both in India 
and elscAvhcre, is subject to the control of the Secretary of 
State in Council, and no grant or appropriation of any part 


Cm III. 


Control of 
Seci-etary 
of State 
over ex- 
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Ch. III. of those revenues, or of any other property coming into 
peiiditure possessioii of tlic Secretary of State in Council by virtue 
'>f rove- Govorninont of India Act, iHjcS, may be made without 

',iik22 the conciuTcneo of a majority of votes at a meeting* of tlie 
ro(), H. 41.] Council of India. 

Tliis seciioii of Die xAct of 1858 lias given rise to ([iieslions as to 
tlie relations between tlie Seerelary of State and his eouneil. and 
lieiwceii the Socivtaiy of State in Couiu;il and the (tovi'riinient of 
India. 

On tlie first (piestion tliere was an important dei)ate in tlie 
IToiise of Lords on April 20, i86() (Hansard, 105, p]\ 1821-1846), 
in which lln* Manpiis of Salislmrv and the Duke of Argyll took 
pai't, and wliich was made lannaikahli' hy a diflerenee of opinion 
between high legal aid lioril ies on the coiistriietion of this section, 
one view, the stricter, heing maintained hy Lord Oairns and Lord 
( hclmsford, and a (lilfermit view ])V the then fail'd ( -liaiicclloi', 
Loid Jlathcrlev. The discussion showed that whilst 1lie ohji'ct. 
and to some exlenl the elfeet, of this sccllon was to impose a 
constitutional restraint on tlui powei’s of the Seeretarv of State 
with respect to tlie exjienditure of money, yet this restraint could 
not ho effectively asserted in all eases, es|)eciiilly where Imperial 
questions were involved. For instance, tlio powm* to make war 
necessai'ily involves expenditure of revenues, hut is a ])o\ver for 
the (‘X( I'clse of wliich the eoncurrema' of a majority of voles at 
a meeting of the council cannot he made a necessary condition. 
I'Ik' Seci'ctary of State is a member of the (. abimd., and in Cahinet 
questions the decision of the Cabinet must piawail. 

As to the second point, questions have been raised as to tlie 
powers of the Indian Legislafure to approjiriate hy Indian Acts to 
specific olijects, |)roviiieiaI or Im])erial, sources of income, such , as 
terry fees and other tolls, ])rocess fees, I'utes on land, licence taxes, 
and income taxes. Lut a strict view of the enactment in the Act 
ol i8;“8 would be inconsistent with tlie general course of Jndiaii 
legislation, and would give rise to iiicoiiveuieiiccs in praclici*. 

iif-iric 24 . Except for jirovenfing* or ropidling* actual invasion of 

■ipplica- Alajcsty’s Indian possessions, or under other sudden and 

revei'iu.'s ^eeessity, the revenues of India, are not^ without the 

iMiniiitary consent of botli lloiiscs of Piirliament, a,])i)li(‘able to defraying 

hoyoml the expenses ot any military operation carried on beyond the 

inmtier. ^‘^'ternal frontiers of tliose posscs.sioiis by Her Alajesty’s forces 

l2[ (^ 22 cliarged upon those revenues. 

Vn‘t. c. ‘ 

106, s. 5,-,.! o1)joct and t fleet of this enactment, and in par- 

ticular as to whether it requires the consent of rarliameiit to he 
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oljUiijied before war is cominonced, sec Hansard, July 19, 23, Cii. HI. 
i85<S (Debates on passin^^ of Government of India Act) ; ilaJisard, — - 
2^0, May 20, 21, 23, 1878 (Employment of Indian Troops in 
Malta); Ibuisard, 243, December 16, 17, 1878 (Afghan War); 

Hansard, 272, 273. duly 27, 31, 1882 (E.ii-ypt); Hansard, 295, 

March 5, 9, 16, 1883 (Soudan); Hansard, 302, ])p. 322-347, 

January 23, 1886 (Annexation of Up])er Hunua), July 6, 1896 
(Soudan) ; Correspondence as to incidence of cost of liuliau troo])S 
wlien enijdoyed out (}f India, 1896 (C. 8J31); Anson, Law and 
(histom of the (.'ojistitutioj), Hart ii. p. 361 (second edition). 

25 . — (i) Snell ])ai*ts of the revenues of India as are re- Accounis 
niitted to the United Kin^“dom, and all money arising* or tan of 
aeeruing' in the United Kingdom from any property or idglits 
vested in Her Majesty for the piirpo.s(‘s of the government of -- 
Indiuj or from the sale or disposal tliereof, must bo ]jaid to 106, 
the Seeretary of Stale in ('’oiineil, to be applieil for the & 2-^ 
purposes of the Governnu'ut of India Aet, 1858. s ^ ' 

(2) All sueli revenues and money must 1)0 paid into the 20 .v 1^7 
Lank of Ihigland to the credit of an aeeount entitled ^ The -73, 
Account of the Secretary of State in Council of India.'’ 

(3) The moiK'y placed to the credit of this account is paid 
out on drafts or orders, eillier signed by two members of the 
Council of India and countersigned by the Secretary of State 
nr one of his under secretaries or his assistant under seeretary, 
or signed by the accountant-general on tlie establishnumt of 
Hie Secretary of State in Council or by one of the two senior 
clerks in the department of that accountant-general and 
countersigned in such manner as the Secretary of State in 
Council directs; and any draft or order so signed and counter- 
sigiuid elTectually discharges tin; Hank of England for all 
money ])aid thereon. 

(4) The Secretary of State in Council may for the payment 
of (airrent demands ke(‘p at the Hank of England siuh accounts 
as he deems ex])edient, and every such account is to be kept 
in such name and be drawn miou such person and in such 
manner as the Seeretary of State in Couneil directs. 

(5) There arc raised in the books of the Hank of Enghmd 
such accounts as may be iieeessfiry in respect of stock vested 
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Oir. in. in the Secretary of State in Council, and any such account is 
entitled ^The Stock Account of tlie Secretary of State in 
Council of India/ 

(6) Every account referred to in this section is a public 
account (a). 

(a) This section represents the provisions of the Clovernnient 
of India Act, i85(S, as modified by 22 & 23 Viet. c. 41, s. 3, and 
26 & 27 Viet. c. 73, s. 16, and by existing practice. 

I’owrrs of 26. The Secretary of State in Council, by power of attorney 
by two members of the Council of India and counter- 
i)un ii;ise sig-iied by the Secretary of State or one of his under secretaries, 

ol'^took . . . 

;i!Hi or his assistant under secretary, may authorize all or any of 
(livMon'ls casiliers of the Hank of Ihigdand — 

[a) to sell and transfer all or any part of any stock standini 
in the books of the Bank to the account of the Secretary 
of State in Council ; and 

(/;) to purchase and accept stock on any sucli account; and 
(c) to receive dividends on any stock standing* to any such 
account; and by any writing signed by two memlx'rs of the 
Council of India and countersigned as aforesaid may diri'ct 
the appIi(*ation of the money to be received in respect of 
any such sale or dividend. 

Provided that stock may not be purchased or sold and trans- 
ferred under the authority of any such general power of 
attorney, except on an order in writing directed to the chief 
cashier and chief accountant of the Hank of England, and 
signed and countersigned as aforesaid. 

Provision 27. All securities held by or lodged with the Bank of 
snuritios. England in trust for or on account or on behalf of the 
Viet. Secretary of State in Council may be dis|)osed of, and the pro- 
26^ ^^7^ cceds thereof may be applied, as may be authorized by order 
Viet.e.73, in writing by two members of the Council of India 

^ and countersigned by the Secretary of State or one of his 
under secretaries, or his assistant under secretary, and directed 
to the chief cashier and chief accountant of the Bank of 
England. 


■21 ^ 22 
Virl. 

iot>. s. .|7. 
20 -7 

Viet. 0. 73, 
s. i6.] 
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28 . — (i) All powers of issuing* securities for money in the On. ill. 
United Kingdom which are for the time being* vested in Exorcise 
the Secretary of State in Council must be exercised by 

the Secretary of State in Council with the concurrence of i)"W(u-.s. 

*' j *>1 &, O'y 

a majority of votes at a meeting of tlie Council of India. Viet. c. 

(2) Such securities, otlier tliau debentures and bills, as 
might have been issued under tlie seal of the J^ast India Com- c- 

73, s. 16. 

])any must be issued under the hands of two members of the 56 <& 57 
Coum'il of India and countersigned by the Secretary of State s. 5!] ^ 
or one of his under secretaries, or his assistant under secretary. 

(;^) All debentures and bills issued by the Secretary of Slate 
in ConiK'il must bear the name of one of the under secretaries 
for India for the time being, and that name may be im- 
{)ress(‘d or allixed by machinery (U* otherwise in such manner 
as the Secretary of State in (nuncil directs. 

29 . — (1) (//) The Se(*retary of State in Council must, within A< oo\ints 
the first fourteen days during which Parliament is sitting* next anuliaiiv 
after the lirst da} of .May in every year, lay before both Houses 

of Parliament — mint. 

^ 21 & 22 

{a) An account for the iinancial year preceding that last Vu.t. c. 
com])leted of the annual produce of the revenues of 
Pritish India, distinguishing the same under the respective 
heads thereof, at each of the several provinces; and of 
all the annual receipts and disbursements at home and 
abroad for the purposes of the (iovernmeiit of India, 
distinguishing the same under the respective heads 
thereof : 


( 4 ) The latest estimate of the same for the last financial year : 
{(•) The amount of the debts chargcalile on the revenues of 
India, with the rates of interest they respectively carry, 


and the annual amount of that interest : 

{d) An account of the state of the effects and credits in 
each proviiu^e, and in England or elsewhere, applicable to 
the purposes of the ( lovernnient of India, according to the 
latest advices which have been re<‘eived thereof : 

(e) A list of the establishment of the Secretary of State in 
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Cn. HI. 
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!< 'ii;^di)in. 
i k 22 
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lOb, s. 52. 
44 '"t 45 
Vi ft. <!. 
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Council, and the salaries and allowances payable in respect 
thereof. 

(a) If any new or increased salary or pension ol: fifty pounds 
a year or upwards has been grauh'd or created within any 
year in respect of the said establishinent (/>), the particailars 
thereof must bo specially stated and explained at tlie foot of 
the account for that year. 

(р) Tlie account must be accompanied by a statement ])re- 
])ared from a detailed report from eaeli proviiu'c in Hritish 
India in such form as best exhibits the moral and material 
])ru”Tessand coiiddion of Hritisli India, in eacli sucli province (r). 

(a) At sojuc time or oilier diiihie' the session of I’.-irlinmciit, 
iisiuilly a few days ]:(“fore tlie cud. the lli iise of ( 'ci unions 
into conimiltee on the hast India Ivevmiue Acoounis, uiid tli(‘ 
Sei'i’otaiy cf Stale for India or Ids n'])r«‘seiit:il ivc in llic House of 
t onimoiis makes a slalemcnt in cxjilannlion id' tlic accoutils of tlie 
( lovonnucnt of India. The debate which takes ])lace on this statc- 
ineiit is comnioiily dcserilicd as the Indian lUidect Debate, for 
examples, s( (‘ the delialcs of 13, J896, and Aue'. 3, 1807. 

{()} 'fhe wolds ‘ill respect of the said estahlishmeiit ’ represent 
tlie construction placed in juactice on the enactment reproduced hy 
this section. 

(с) This is ilic animal Anoial and niat' rial ju'oLtiess report/ A 
special rejiort is [uiblished at the exjiiration of eacli period often 
years, niviiii;’ a very lull and interesting aceinuil ot the yeneral 
condition of Jndia at that date. The last of these decennial reports 
was in 189.^. 

30. — (i) (a) Her Alajcsty may^ by warrant iindcT Her 
Royal 8i»*ii M.-uiual, eouritcrsij^aied by the (Tiamfcllor of the 
Exchi'quer, appoint a fit jiorson to be auditor of the accounts 
of the Secretary of State in Council, and authorize that 
auditor to ajipoint ami remove sueli assistants as may be 
sjiecilied in the warrant. 

(2) The auditor examines and audits the accounts of the 
receipt, expenditure, ami disposal in tlie TInited Kingdom of 
all money, stores, and property apjilieable for the purposes 
of the Cove.mmeut of India Act, i(S58. 

(3) The Secretary of State in Council must by the oflScers 
ami servants of his establishment produce and lay before the 
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auditor all such accounts, accompanied by proper vouchers for Cn. in. 
their sup])ort, and must submit to his inspection all hooks, 

])a])ers, and writing’s having* relation thereto. 

(4) The auditor lias power to examine all siudi olliecrs and 
servants in the United Kiimtlom as he thiTiks lit in relation 
to such accoimts, and Ihe receipt, expenditure, or disposal of 
such money, stores, and ])roperty, and for that purpose, hy 
writing uiuhu' his hand, to summon before him any such 
ollicer or scu’vant. 

(j) ^J'he auditor must re])ort to the Secretary of State in 
Council his ap[)rovaI or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as he 
thinks lit. specially notiip^* any case, if such thcri‘ he, in which 
it apj)cars to him that any money arising;' out ot the revenues 
(;f India, has heiai appropriated to other {)urposes than those 
to which tlu'V are aj)])licable. 

(6) The auditor must specify in detail in his n^xu’ts all 
sums of rnoiK'y, stores, and property which oui>ht to he ac- 
countetl for, and are not brought into account or have not 
been appropriated, in (‘ontbrmity with the provisions of the 
law, or which have been (‘\])ended or dis[)Osed of without due 
authority, and must also specify any deiVuds, inaccuracies, or 
irn'^'idarities which may appear in the act-ounts, or in the 
authorities, vouchers, or docuimnts having* relation thereto. 

(7) The auditor must lay all .sucli reports before both 
Houses of Parliament, with the accounts of the year to whicli 
the reports relate. 

((S) The auditor hokls olIi(*e during ijnod behaviour. 

(9) There are ])aid to the auditor and his assistants, out of 
the revenues of India, such salaries as 1 ler Ala jest y by warrant, 
signed and eountersi^aied as aforesaid, may direct. 

(10) The auditor and his assistants are, for the pur])oses of 
superannuation allowance, in the same position as if they were 
on tlie establishment of the Secretary of State in Council. 

(a) The duties of the India Cilice auditor as to Indian 
revenues and expenditure correspond in some respects to the 
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Cif. III. duties of tlie comjdroller and audifor-geii(*ral witli respect to 

tlic revenues of tlie United Kingdom. But the reports of the 

India Otlice auditoi* are not referred to the Public Accounts 
Committee of the House of Commons. As to the com])f roller and 
audiior-geiicral, see Anson, Law and Custom of the Constitu- 
tion (2nd ed.), pp. ,338-346. 

PAllT III. 

Pr(3pj:utv^ Contracts, and Liabilitiks. 
lN*w(‘rof 31 . — (i) The Soeretaiy of State in Council may, with the 

orst-UoTo ^ majority of votes at a meeting’ of the Council 

inort- sell and dis3>ose of any property for the time being- 

buy ])ro- vested ill Her Majesty for the ])urposes of tlie government 
fai & a2 raise money on any su(*h property by way of 

40 ] make the proper assurances for any of those 

pur})oses, and purchase and acipiire any })roperty. 

(2) All property acipiired in pursuance of this section vests 
in Her Majesty for the service of the (lovernment of India. 

(3) Any assurance relating to real estate made by the 
authority of the Secretary of State in Council may be made 
under the hands and seals of three members of the Council of 
India. 

32 . — (i) The Secretary of State in (kmncil may, with the 
coinuirrcnce of a majority of votes at a meeting of the (k)uncil 
of India, make any contract for the purposes of the Govern- 
ment of India Act, 1858. 

(2) Any contra(.‘t so made may be expressed to be made by 
the Secretary of State in Council. 

(3) Any contract so made, if it is a contract which, if made 
between ]>rivate persons, would be by law re(|uired to be under 
seal, may b() made, varied, or disi-harged under the hands and 
seals of two members of the Council of India. 

(4) Any contract so made which, if it were made between 
private pers(jns, would be by law required to be signed by the 
party to be cdiarged therewith, may be made, varied, or 


(Jon tracts 
of Secre- 
tary (if 
State. 

Viet, c. 
ro6. ,s. 40. 
22 k 23 
Vift. <1. 
41, 5 -] 
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liscliarged under the hands of two members of the Council Ch. III. 
of India. 

(5) The benefit and liability of every contract made in pur- 
suance of this section passes to the Secretary of State in 
Council for the time bein^. 

33^ — (i) The Governor-General in Council and any local Tower to 
Government (a) may, on behalf and in the name of the assur- 
Secretary of State in ('ouncil, and subject to such provisions 
or restrictions as the Secretary of State in Council, with the 

, , \iet.o. 41 

concurreiK'C of a majority of votes at a meeting' of the Council ss. r, 2. 
of India, prescribes, sell and dis2)ose of any movable or im- ^ 
movable i)roperty {ij) whatsoever in India, within the limits 59. 
of their res])ective governments, for the time bein^ vested in 
Her Majesty for the purpos(‘s of tlie Government of India, 
or raise money on any such property by way of mortg'ao-e, 
and make proper assurances for any of those purposes and 
purchase or acquire any property’’, mov'able or immovable (4), 
in India within the said respective limits, and make any 
contract for the purposes of the Government of India Act, 
jS, 18(c). 

(2) Every assurance and contract made for the pur])Oses of 
this section must be executed in such manner as the Governor- 
General in (.^ouncil by resolution (^/) directs or authorizes, and 
if so executed may be enforced by' or against the Secretaiy of 
State in Council for the time being. 

(3) Neither the Se(‘retary of State nor any member of the 
('ounc'il of India, nor any person executing any such assur- 
ance or contract, is personally liable in respect thereof, but all 
liabilities in respect of any such assurance or contract are 
borne by the revenues of India. 

(4) All pro])erty acquired in pursuance of this section vests 
in Her Majesty for the service of the Government of India. 

(a) The words ‘ or any olliccr for the time being entrusted 
with the goverimient, charge, or caro ol any piesidency, pro- 
vince, or district ’ have been construed in practice as including 
only lieutenant-governors and chiet comiiiissioners, and not ‘ dis- 
trict officers ' ill the special Indian sense. They are, therefore, 
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roi)ieK5nted in tlie Dij^rst l)y the expression ^ local Government/ 
as (Idineil liy s. 124 of the Digest, 

{h) The words in the vVet are ‘ loal or piTSOiial estate.' 

(c) Soon aftiTthe passing of tlie Government of India Act, 185^) 
it hecaiiie necessary lo legislate for Ihe purpose of deterinining how 
(‘ontracts on helialf of the Secretary of State iii (Anineil wi re to be 
made in India, i’efore that Act it had been held that contracts 
made in England liy the East India ( bmpany as a governing power 
eonld only la; made under seal {Gihsoii v. Kast Lalta (JonijKCify, 
5 ])i]ig. N. i\ 262). In India, at least in tlie ])resideney towns, 
eeitaiii doeiijiients reijuired sealing for tlie jmrjiose of legal 
validiiy. The real seal of the Company was in England, but 
co[)ies wore, bept in Calcutta, Madras, and l)omba.y, and doeuments 
sealed with tbese eopi( s were genm'ally acei'pied as sealed by the 
C()iii])any. (’ontraets not under seal were made in India on Ix'lialf 
(»f ilio ( oinpaiiy by vm-lous otlieials. The tianslei* of the jioweisof 
the tbmpjtny to the Seerdary of State in (\nincil disturbed all 
tliesi; a}iaiig('uieii1s, aiid (be t Jovenimeut of India Act, (22 Sc 
23 Viet. e. 41), was aceiudingly pa.^sed for detmininiug the ollieers 
by wboiu, imd the mode in wliieli, eontracls on beha-lf of the 
Seej’elary of Stat(‘ in (\)un(‘il weie to be ex(‘cuted in Indin. 'JTe 
;Vcl was nmeiided. by the East India (Contracts Act, 1870 (33 & 34 

Viet. c. r,g)- 

((/) See tlu' resolution of tlie Goverunu'nt of India iu (be Home 
l)e]»artui(.'nt of March 28, 18(^5, s])ecifying the ollicers by whom 
particular classes of instruim'nts may be executed. 

34. The ( i()veni()r-(.icneral in (aiuiieil^ and any other person 
authorized liy any Aet ]>asse(l in that behalf by the Covernor- 
Geiieral in Council, iiuiy make any grant or disposition of 
any projierty in India aeerniiig* to Her ^Majesty by forfeiture, 
escheat, or otherwise, to or in favour of any relative or (‘oii- 
nexion of the person from whom the property lias aeenietl, or 
to or in favour of any other person. 

As to escheat, see note (c) on s. 22 above. 

35 . — (i) The Secret ary of State in Council may sue and 
lie sued as well iu India as in England by the name of the 
Secretary of State in Council, as a body corporate (rt). 

(2) Every person lias the same remedies against the 
Seendary of Slate in Council as he might have had against 
the East India Company if the (iovernment of India Act, 
1858, liad not been passed (4), 

(3) The pro[)crty and effects for tlie time being vested in 
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Her Majesty for the purposes of the government of India, or Cir. HI. 
ac(piircd for those purposes, are liable to the same judgements 
and executions as they would have been liable to in respect 
of liabilities lawfully incurred by the Hast India Company 
if the Oovernment of India Act, i<S58, had not been passed. 

(4) Neither the Secretary of State nor any meml)er of the 
Council of India is personally liable in respect of any contra(‘t 
entered into l)y him in his offiidal capacity, nor in respect 
of any contract, covenant, or engagement of the Mast India 
Company, but all such liabilities, and all costs and damages 
in respect thereof, are borne by the revenues of India. 

(n) Although the Secretary of State is a body corporate', or in tho 
P«ame position as a body corporate, for the purpose of contracts, and of 
suing and being sued, y('t he is not a body corporate for the purpose 
of holding propei ty. Such property as formerly vested, or would 
have vested, in tlio East India Company, now vests in the Crown. 

See the remarks of James, L. in Kinlock v. Seervtary of State 
in Council (1880), L. II. 15 Ch. J). i. Tho Secretary of State in 
Council has ])rivileg(‘S in respect of debts due to him in India similar 
to those of tho Crown in respect of (Twn debts in England {The 
Secretary of State for India v. Bombay lAindimj and Shi2>pin(j 
Company ^ f) Ihun. 11. C. Hep. 0 . C. J. 23). 

{!)) An action does not lie against the Crown in England. The 
only legal rfmu'dy of a subject against the Crown in England is by 
petition of right. 

Until 187.1 it was doubtful whether a petition of la’ght would lie 
except for lostitution of property di'tained by the (hown. But in 
that year it was decided that a pet ition would lie for damages for 
breach of contract (Ak v. Tho)nas^ L. lb 10 Q.B. 31); and that 
decision has been followed in subsequent cases. A ])('tition of 
right does luJ lie for a tort except wliero tho wianig com])hiined of is 
detention of propei ty, tho reason alleged being tho maxim that tho 
king can do no wrong. For a wrong done by a person in obedience 
or professed obedu'iicc to the Crown the remedy is against the 
wrongdoer himself and not against liis otTioiid superior, because 
the ultimate superior, tho Crown, is not liable. (See Clodo, Law 
and Practice of Petitimi of Right, and 7 i. v. Lords (Commissioners 
of the Treasury, 7 Q.B. 387, the notes on that case in i Campboll’s 
Ruling ( Ves, 802 sqq., and the recent case of lialeiyh v. Ooschenj 
[1898J I ( ’h. 73. _ , . , 

A petition of right does not lie in respect of property detained 
or a contract broken in India. 

In tho case of Frith v. AVg., L. R. 7 the 

suppliant, by petition of right, sought to recover irom tho Crown 
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III. a debt alleged to have become due to tlie person whom lie re- 
— presented from tlie Sovcreigji of Oudh, Ixd’ore that ])rovince was 

annexed in to tlic territories of the East India Company. 

Ihit it was lield tliat, assuming tlio East India Comjiany became 
liable to pay the debt by reason of tlie annexation of the province, 
the Secretary of State for India in Council, and not the Crown, 
was, under the provisions of the Covernment of India Act, 1858, 
tlie person against whom tlie suppliant must seek his remedy, aud 
tliat conse(pien11y a petilioii of riglit would not lie. It was 
jiointed out that the remedy by petition of right was inapplicable, 
as it was plain iliat tlie revenues of Ihigland could not bo liable 
to pay the claim, and tJiat consequently a judgement for fJie 
supjdiaiit wiuild 1)0 barren. Sec also J)osi( v. The Secretarjj of State, 
for /n>fia in Cvnnclf L. \\. iq Kx. 509, and Reiner v. .Uaffpiis of 
(Salishnri/, L. Ih 2 ( 'li. D. 378. 

Cnder ibe enactments r(‘produced by this section tbere is a 
statuloiy remedy against the Secretary of State in (Joiincil, and 
that j’cinedy is not contiued to the (dasses of cases for wliich 
a petition of right would lie in Ihigland. Sec the judgement of 
Sir Eanu's Petieock, t ^ J., in the ease of the P. it' O, Company 
V, Secretar?/ of State for India in Council (iSbi), 2 Eonrkc 166; 
5 Horn. 11 . C, 1 *. Appmidix A; and Mayne's (bhuinal Javw of 
India, ))p. 299 sipp Robin Chvndtr ])ey v. The Secretary of State 
for J 7 idi((, I. L. li. 1 Cal. it (1875), was a suit tor an alleged 
breach of conti*act. Th(‘ cause of action W’as very vaguely stated, 
and the suit might apparently have be('n disj)osed of on the ground 
that no contract bad been made out. Ihit the Court bold that, even 
asMiniiiig jliore was a contract, the suit wms not inaintainablo, being 
in I’cspect of acts done by ibo Covernment in cxereise of sovereign 
])owers, and I hat suits siieli as juiglit lieforo the pa.ssiiig of tlie 
C’overiniieiit of India Act, 1838, have been brought against the 
East India Conipany and siibscipient ly against the Secretary of 
State in ( 'uiincil are li mi led to suits tor acts done in th(‘ conduct 
of nndertakings which might be caii’icd on ])y private individuals 
wdtliont sovereign powers. It is, however, not quite easy to 
reconcile this jmlgeinent with the goiieral current of Indian 
aiithoi'ities on this ([iiestion (see the j’eniarks in Mayne’s Crini. 
Law of India, p. 300). 

Lilt a suit or action against the Secrelary of State in Council 
may sometimes be met by the ])lea that the act complained of falls 
within the category of ‘ acts of State,’ and accordingly cannot be 
qiie.stioned l)y a municipal coniL A ])lea. (T this kind was raised 
successfully in sevci-al cases by the Jhist India. Comjiany with 
respect to ])i;oc('cdings iakoii hy them, not in their character of 
trailing company, but in lli(‘ir cliaractcr of territoriiil sovm’oigns. 
(As to the distinction befween tbeu^ two characters, see Gihmi v. 
Kai^t India (.'ompany (1839), 5 Ling. N.C. 262; and Raja of 
Coorg V. East Imlia Company (i860), 29 Lcav. 300, at j). 308, 
and below^ p. 170.) And the principles laid dowji in these cases 
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have l)eon followed in the case of similar proceedings against the Ch. III. 
Secretary of State in Council. 

The first 1‘eported case in which the East India Company raised 
the defi'iice that they wrTe acting as sovereigns, and tliat tin; acts 
complaincfl of were ‘ acts of State/ appears to have been TIia Nahnh 
of the Carnatic v. East ftidia Companif 1 Ves. Jr. 371 ; 

2 Ves. Jr. 36 ; 3 Bro. C. C. 292 ; 4 Bro. C. ('. 100. Tin’s was a 
suit for an acciaint brought hy the Nabob of Arcot against tlie 
East India Coinj)any. On the hearing it appeared hy the 
(.^omj)any's answer that the subject- ma iter of the suit was a matter 
of political li-eaty between the Nabob and the (/onpiany, tlie 
(binpany having acted thi’ougliout the tran.saction in their ])olitical 
capacity, and having been dealt Avith by the Nabob as if they were 
an independent sovereign. On this ground the bill was dismissed. 

The same ])rinciple Avas folloAved in the case of The East India 
Comjxmt/ V. Ej/ed AVuf (1827), 7 Mocn Ind. App. 333, where it A\^as 
lield that the resumption by the Madras (JovernmenI of a ‘jaghire' 
granted by former Nbiwabs of the Carnatic ]»ef()re ihe date of 
cession to the East l?idia (Vnnpany and the r{‘grant by the 
Madras (h)Vernment to another, Avas such an aet of soveiclgn 
power as precluded Ihe ('ourt from tahlng eogni/ance of the 
qiK'slion in a suit by tlu' heirs of the original grantee. 

The ease of lied ire(di and x. Elphiusf one 2 State Tihds, 

N. S. 3791 I Kna])p . 1 *. (h 316, raised the (pU'stion as to the title 
to booty tahen at Eoonah, and a.ll(‘gt‘d to be the ])rop('rty of the 
I’eisliAva. It was held that the transaction having been that of 
a hostile seizure made, if uoi faffrante yet nondton. ceminfe hello, 
a municipal court had no jurisdiction to adjudge on the sul/g'ct ; 
and that if anything have been done amiss, recourse could be had 
only to the Covernmeiit for redress. 

in the Thnjore case, Eecretarij of State in, Council of India v. 
Kamachee Jloi/e Snhaha (1839), 13 Moo. P. (h 22, a bill Avas tiled 
on the ecpiity side of the Sui)reme (hurt of Madras to (‘slablisli 
a claim as ])rivate property to certain property of Avhich the 
Covernnn'nt had tahen po.ssession, and for an accoiuit. The acts 
in question had Ixan done on behalf of the Covernment by a 
commissioner a])])ointed by them in connexion Avith the taking 
over of Tanjore on the death of the Baja Sivaji without lu'irs. 

It Avas lu'ld that as the seizure Avas made by the British Covern- 
meid., acting as a sov('reigii Bowcu-, through its delegate, tlu; East 
India ( k)m])any, it Avas an act of State, to impure into the pi’opriety 
of Avhlcli a mujiicipal court had no jurisdiction. Lord Kingsdown, 
in dcdiAaning judgement, icmarked that ‘ the general principle ot 
law could not, Avith any colour of reason, b(^ disputed. The 
transactions of indepemhuit States bet Aveen each other are governed 
by other hiws than those Avhich municipal courts administer. Such 
courts have neither the means of deciding Avliat is right nor the 
])owei’ of enforcing any decision Avhicli they make.’ It Avas held that 
the act complained of fell within this principle. ‘ Of the propriety 
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III. or justice of that act/ remarked Lord Kingsdown, ‘ neitlier tlu} Court 
below nor tlie Judicia] Committee liave the means of forming, or 
tlio right of ex])ressing if tliey bad formed, any opinion. It may 
liave been just or unjust, politic oi* impolitic, beneficial or injurious, 
taken as a whole, to tliose wliosc interests are allected. These are 
consid('rations into which their lordships cannot enter. It is suffi- 
cient to say that, even if a wrong has bemi done, it is a wrong for 
which no municipal court of justice can afford a remedy.’ 

In tlie (\)org case, llaja of Coorg v. East India Company 
(i860), 29 lleav. 300, th(5 East India Company had made war 
against the Raja of Coorg, annexed his territory, and taken his 
jiroperty, iii(!ladiijg som(‘ of the Company’s imtes. The raja, filed 
a hill against the East Ijidia Company, but it was Indd tliat the 
C’om])any had acted in their sovereign capacity, and tlie hill was 
d ismis.HMl. 

ill tlie- l)(‘lhi ease, Ji((Ja I^aVuj liarii v. Semrtan/ of Slate for 
India in (Umwil (1872), L. R. Ind. App. Supp. Yoh, ]). 119, the 
(juestion was as to the v.Mlidity of the siMzuri', aft»'r the Indian 
Mutiny, of estates formerly ladoiiglng to th(‘ iilular King of Delhi. 
Jlere also it was held that the seizure was an act ol‘ State, and 
a,s such was not to he {juestioned in a municipal court. 

Ill Sirdar Ilhagiran Singh v. Soe.rHary of Stale for India in 
Cov/ncil (1874), L. lb 2 Iiid. Apj). Cas. 38, an estabi heloiigiiig to 
a former eliiel in the J'unjah luul been seiziul by tlie (h’owii, and 
file ((uestion was wliether it had been so seized in right of eompiest 
or hy virtue of a legal title, such as lapse or escheat. It was held 
that the sd/ure had been made in right of compie.st, and as such 
must he regarded as an act of State, ami was not liable to he 
(pii'stioned in a municipal court. 

loresfrr and olhrrs v. Secretary of Slate jor India in (\)uncil 
(1872), L. II. liid. App. Supp. \ oi., ]). TO, is a case on tin* other 
side ol tlu' line. In this ease tlie (government of India had, on 
the dea,th ol Regum Sumroo. resumed projierty Ibi-morly helonging 
t(» her, ami the logality ol ilidr action wa,s (jiiestioiuMl hy her 
heirs. It appeared iha-t the Reguin had very ii(*arly, but |iot 
<juite, acquired tin* ])nsition of a petty Indian sovereign, but 
that she wa.s a Rritisli subject at the time of her death, and that 
the seizure in (jue.stioii was not tin; seizure, hy arbitrary power, of 
territoi’ic.s wliich up to that lime heloiigi'd to another soveieigii 
State, but was the resiimjjtiou, umler colour of a legal title of lauds 
jireviously held trom the Coverunu’iit hy a suiijcct under a ])arti- 
c.dar tenure, on the alleged detininination of lhat tenure ; and 
that coiise(|U(*iitly the questions raised hy tin*, suit were recognizable 
by a muiiiei|)al court. 

Doss V. Secretary of State for India in Council (1875), L. R. 
19 faj. 309, was a case arising out ot the extinction of a sovereign 
power in India, though not in consequence of hostilities. It was 
a suit brought in the English Court of Chancery by creditors of 
the late King oi' Oudh against the Secretary of State as Ids 
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successor. It was held that as the debt had been incurred l)y Cir. 
tlie late king in his capacity as sovereign, and could not liavo 
hceii enforced against him as a legal claim, it did not, upon the 
annexation of the kingdom of Oudh, become a legal obligation 
upon the East India Company, and therefore was not, by the Act 
of i<S 58, transferred as a legal obligation against the Secreiary of 
State ; and on this ground a demurrer to the bill was allowed. 

Ill the case of (Jrmrt v. Secretary of State for Imlia in Councif 
(1877) 2 C. P. D. 445 ; 46 L. (h, 681, a demurrer was allowed 
to an action by an officer of the East India (k)mpany’s service who 
liad been compulsorily retired under the order of the Covernment 
of India. Here the ])laintilf was clearly a Pritish subject, but 
nothing turned upon this. For the order was held, as an act of 
administration in the public service, to be within the high powers 
of government formerly entrusted to the East India (knnpaiiy (not 
as a trading company, but as a subordinate Government) and now 
to bo exercised by tin* Government of India. In eflect the 
question was not of a sovereign act, hut of fhe powers of high (but 
still subordinate) officers of Government. 

In Kinlock v. Seerefary of State for fadia^ L. P. 15 Ch. D. 1 
and 7 App. Cas. 619, which was one of the Banda, and Kirwee 
cases, it was held that a royal warrant granting booty of war to 
the vSocretary of State for India in (buncil in trust to distril)ute 
amongst the persons found entitled to shaie it by the decree of the 
Court of Admiralty, did not operate as a transfer of property, 

01* ci’cate a trust, and that the defendant, being merely the agent 
of the soverdgn, was not liable to account to any of the parties 
found entitled. 

In Walker v. Baird, [1892] App- Cas. 491, which was an appeal 
to the Privy (.^ouncil from the 8u])reme Court of Newfoundland, it 
was held that the plea of ‘ act of State,’ in the sense of an act, the 
justification of wliich on constitutional grounds cannot be impiired 
into, cannot he admitted between Bjitish sulijccts in a British 
colony. In this case the plaintitf complained of interference with 
his lobster factory, and the defendant, a captain of one of Her 
Majesty’s ships, pleaded tiiat lie was acting in the execution of 
his duty, in carrying out an agreement between the Queen and tlie 
Bepublic of France. But the defence was not allowed. 

On 'acts of Slati‘,’ see further, .Mayne, (’riminal J^aw of India, 

])p. 318 sq(p, the article ‘ Act of State ’ in the Encyclopaedia ot the 
Laws of Jhiglaud, and the cases collected in the notes on The 
Queen v. The Commissioners of the Treasury, L. B. 7 Q* J'** 3 ^ 7 ^ 
in Campbell’s Ruling Cases, vol. i, pp. 802 s(jq. The notes on 
Indian cases in that volume have been partially reproduced above. 

In suits or actions against the Secretary of State tor breach of 
contract of service, regard must also be had to the principles 
regulating the tenure of servants under the Crown (see note on 
8. 21 above). 

And, finally, the liability of the Secretary of State in Council to 
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Cii. III. be sued does not deprive the Crown of the privileges to which it is 
*- — entitled by virtue of the prerogative. In Gan.pat Pataya v. Col- 
lector of Canam, (1875) i L. 11. i Rom. 79, the iiriority of Crown 
debts over atlachmcnt was maintained, and AVest, J., said — ‘It is 
a universal rule that prerogative and the advantages it affords 
cannot be taken away except by the consent of the (.^rown embodied 
in statute. This rule of interpretation is well established, and 
aj)plies not only to the statutes 2)assed by the British, but also to 
the Acis of the Indian Legislature fiaincd with constant reference 
to the rules recognized in England.’ 

As to file legal liability of a colonial governor, Sir AV. Anson 
says — ‘ Tie can be sued in the courts of the colony in the ordinary 
form of ])rocedure. AVhetlier the cause of action springs from 
liabilities incurred by him in his private or in his public capacity, 
tliis rule would aj)p(‘ar to liold good. Though he represents the 
Crown he has none of the legal irresponsibility of the sovereign 
within the compass of his delegated and limited soveieignty.' laiw 
and (histoin of the (kmstitution, ])t. ii. |). 262. Hee Hill v. Pi[f<jc, 
3 Aloore 1*. C. 465 ; v. Palido, L. B. 5 A])p. Cas. 102. 

Tlie ])rocedure in suits against the Government in India is 
regulated by ss. 416-429 of the Code of Civil Procedure (XiV 
of 1882). 
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PART IV. 

The GovEiiNoii-GENEHAr; in Council. 

General Powers of Governor-General in Council, 

36 . — (1) The superintendeiiee; direeiioii, and control of the 
civil and military government of British India is vested in 
the Governor-General of India in Council [a). 

(2) The Governor-General in Council is required to pay 
due obedience to all such orders as he may receive from the 
Secretary of State {Jj). 

(«) It is difficult to reproduce with accuracy enactments which 
regulated the powers and duties of ihv, Governor-General and his 
(Council ill the days of the East India Company. 

Section 9 of the Begulatiug Act of 1773 (^3 ^^0. Ill, c. 63) 
enacts that ‘ the said governor-general and council ^ (i. e. the 
Governor General and Council of Bengal), * or the major part of 
them, shall hav(3 . . . power of superintending and controlliug 
the presidtuieies of Madras, Bombay, and Beiicooleu respectively, 
so far and In so much as that it shall not be lawful for any 
president and council of Madras, Bombay, or Bencoolen' to make 
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war or treaties without tlie pi-evious consent of the ^(overjior-treiieral Cii. Ill 

and council, except in cases of imminent necessity or of special 

orders from the (.\m:pany. Bee s. 49 of this Digest. Section 39 
of the ('haiter Act of 1833 (3 & 4 Will. TV, c. 85) declared 
that ‘ The supei-intendence, direction, and control of the whole 
civil and military government of all tlie said territories and 
revenues in India shall be and is hereby vested in a governor- 
general and councillors, to be styled ''The Governor-General of 
India in Gouneil.'” 

Since India has been placed under the direct government of the 
Crown the governor-general has also been viceroy, as the repre- 
sentative of the Queen. Lord (\anning was the first viceroy. 

The Governo]’- Gen oral in Council is often described as the 
Government of India, a description which is recognized by Indian 
legislation (X of 1897, s. 3 (22) ). 

01 course the reproduction of statutory enactments embodied 
in this Digest is not an exhaustive statennmi of the powers of the 
(jovcrnor-General in Council. For instance, the powers of the 
Government of India, as the paramount aullmrity in India, extend 
beyond the limits of Lritish India. 

Again, the Govenior-Gcneral in Council, as representing the 
Crown in India, enjoys, in addition to any statutory powers, such 
of the powers, prerogatives, privileges, and immunities apj^ertaining 
to the Crown as are appropriate to the case and consistent with 
the system of law in force in India. Thus the Governor-General 
in Council lias the prerogative of pardon, and it lias been decided 
that the rule that the Crown is not bound by a statute unless ex- 
])ressly named therein applies also in India. 8(‘e Secrefar)/ of State 
for India v. Boinhay Landmy and Shipjdny Company, 5 Lorn. H. C. 
Rep.O.C.J. 23; Ganpat Pafaya Collector of (^ammt, I.L.IL i Bom. 

719; and The Secretary of State for India v. Matthurabhal, I. L. li. 

14 i!()m. 213, 218. The Governor-Gemnal in Council has also, by 
delegation, powers of making ti’caties and arrangements with Asiatic 
Btates, of exercising jurisdiction and other powers in fon igii terri- 
tory, and ol’ acquiring and ceding territory. See Ihcmodhar Khan 
V. Deoram Khanji, I.Ij.II. i Bom. 367, L.B. 2 A])]>. ( as. 332; 

Jjarhmi Sarayan v. IStja P ratal) Sinyh, l.L. K. 2 All. r ; and 
below, p. 452. Moreover, the Government of India has powers, 
rights, and [irivileges derived, not from the English Ciovvn, but 
from the native princes of India, whose rule it has superseded. 

For iiistauce, the rights of llu^ Govcnimeut in respect of land and 
minerals in India are di lie rent iiom the rights ef the (Jruwii in 
rcjspect of land and minerals in England. As to the prerogatives 
of the Crown in India and elsewhere, see Cliitty, Prerogatives of 
the Ci*own ; Forsyth, Cases and Opinions, cliap. v ; and Campbell’s 
liuling Cases, vol. viii. pp. 150-275. 

The Aladrasand Bombay Armies Act, 1893(56 & 57 Viet. c. 62), 
took away the military control and authority previously exercis- 
able by the Governments of Madras and Bombay, As to the 

N 3 
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])owcr of the governor-general to grant military commissions, see 
the note helow, p. 271. 

(b) This reproduces part of s. 9 of the llegulatiiig Act, which 
directs that ‘ tlie said governor-general and council for the time 
being shall and they arc hereby directed and required to obey all 
such orders as they shall receive* from tlie (^ourt of Directors of the 
said united (Company/ This enactment was necessary at a time 
wheji the relations to be regulated were those between the statutory 
govei jior-goiieral and his council on the one hand and the directoi’s 
of the Company on the other, and, being still on the statute booh, 
is reproduced here. But, of course, the relations between the 
Secretary of State and the Government of India are now regulated 
by coiistitutional usage*. 

The Gorenior- (kneraL 

37 . The Governor-General of India is appointed by Her 
Majesty by warrant under the Royal Sign Manual. 

'file form of the most recent warrant is printed below, ]). 574. 

The govern or-geii(‘ral usually holds oHieo for a term of live years. 
As to his resignation, see below, s. 82. 

The Conned of (he Coveruor-General. 

38 . The council of the Governor-General of India, as con- 
stituted for executive purposes, consists of the ordinary members, 
and of the extraordinary member (^) (if any) thereof (/y). 

(a) Sec s. 40. 

(/;) This section does not reproduce any sj)ecific enactment, but 
re])resents the existing law. 

39 . — (i) The ordinary members of the governor-generars 
council are appointed by Her Alajesty by warrant under the 
Jloyal Sign Manual. 

(2) The number of the ordinary members of the governor- 
generaFs council is five, or, if Her Alajesty thinks fit to 
appoint a sixth member for public* works purposes, six [a), 

(3) Of tlie ordinary members of the governor-generaFs 
council, three must be persons who at the time of their 
appointment have been for at least ten years in the service 
of the Crown in India [h), and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not less than five years^ standing (c?). 
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(4) If any person appointed an ordinary member of the ( n. ill. 
governor-generaFs council is at tlie time of his appointment 
in the military service of the Crown^ he may not^ during his 
continuance in office as such member^ hold any military 
command or be employed in actual military duties. 

(a) Tlic number is at present five. Power was given by 37 Sc 
38 Viet. c. 91 to a])point a sixth member tor piil)lie works pur- 
poses, Imt tills power is at present in abeyance. Ihider existing 
arrangements the Imsitiess of the Government of India is distributed 
between seven di'partim'nts— Home, Foreign, Finance, ^Military, 

Public Works, Revenue and Agriculture, and Legislative. Of these 
the Foreign Department is under the immediate superintendemee 
of the governor-general, and tlic same member of council takes 
charge, ot the ilonio Dejiartmcnt and of the Department of Pevenue 
and Agricailtiire. Each of the other de])artnients is under the 
siiecial cliargo of a single member of council. 

The term of office of a member of council is l)y custom five years. 

As to his leave of absence and resignation, see below, ss. 81, 82. 

(h) The ri'sult of this restriction is that if, as occasionally 
hajipens, the military member of council is not (pialified by ton 
years’ service in India, the finance member must, practically, be 
taken from the Indian Civil S(‘rvic(‘. 

(c) The member of Council who is inquired to hold tliosc 
qualifications is usually styled the law member. Tlie first holder 
of the ])ost was Lord ^lacaulay. He and his successors, down to 
J833, were not members of tlu* executive council, and bis duties 
during this period are described by Sir Pai*n(‘s Pdicock in a 
minute of November 3, 1859 (below, p. 5.12), and by Sir H. S. Maine 
in his minute of May 5, 1866 (Mijmtes, No. 42). i>y the Act of 1853 
(16 & jy \dct. c. 93) he was placed in (he same position as the 
other ordinary mend)ers of tlu^ governor-geuerars council. He 
is at the head of a department of his own, the Legislative 
De])ai'tment, which was formerly a branch of the Home Depart- 
ment, but wliich was, in pu]>uance of Sir H. S. Maine’s recom- 
mendations (s(‘0 Minutes by Sir H. S. Maine, No. 84), constituted 
a sepaiatc de])artment in 1869. The duties of this department, 
and its relation to tin' other branches of the Government ot India, 
are regulated by the rules and orders for the transaction ot business 
in the council of the governor-general. Practically, its functioiis 
are to prepare the drafts of all legislative measures intioduced 
into the governor-gencrars council, to consi<ler, and in some cases 
to settle, the form of rcg\dations submitted under the Govei'ument 
of India Act, 1870 (33 Viet. c. 3), and of the rules and regulatioiis 
made under ])Owers given by Acts of the governor-general s 
council, to consider Bills and Acts of the local legislatures with 
reference to penal clauses and other sj^ecial points, and to atlvise 
other departments of the Government on various legal questions. 
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The law 'member of couueil takes charge of mo.st of the Bills 
introduced into the governor-gemoars council, and is chairman 
of the .select committees to whicli those Bills are leferred. As 
to the general nature of his work, see the chapter on Legi.slation 
under L( rd Mayo, contrihuted by 8ir James FitzJamcs Stephen 
to Sir W. W. HunteF.s Life of Lord j\layo (vol. ii. chap. viii\ 
See also Sir 11 . S. Maine’s Minute of 1868 on Over-legislation 
(Minutes, No. 204). 

40 . — (i) The Secretary of State in Council may, if he 
thinks lit, appoint the commander-in-ehiol: for the time being 
of Her IMajesty’s forces in India an extraordinary member 
of the governor-general’s council, and in that case the 
commandcr-in-chicf lias rank and precedence in tbe council 
next aft(‘r the governor-general (a). 

(2) AVlien and so long as the governor-general and his 
eouneil are in any provinee adniiuisten'd by a govenmor in 
conn(nl, the governor of that province is an extraordinary 
member of tlio govern or- gen era Bs council (/>). 

(a) Til piactice, the comiiuiudcr-iii-chicf i.s always appointed au 
t xiraordiniiry member of council. 

(h) In practice, nu'etings r)f the govei’uor-gencral and his (auincil 
are not held within the pre.sidencie.s of aMadras and Bomhay. 

41 . — (1) The govcnior-generars council liold ordinary 
meeting.s, that is to say, meetings for executive purposes ; and 
legislative meetings, that is to say, meetings for the puqiosc 
of making laws. 

(z) The ordinary and extraordinary members of tlie governor- 
generaFs eouneil are entitled to be present at all meetings 
thereof. 


This section does not reproduce any specific enactment, but 
represents cxistijjg law and practice. 

There appears to be no express enactment tliat the governor- 
general shall, when present, preside at meetings of his council, hut 
this is implied by such provisions as 24 & 25 Viet. c. 107, s. 7. 


Oniiiirny 42 .— (j) The ordinary meetings of the governor-generars 

niretin^s *,,11 , , ^ 

ojCoiiiK ii. eouneil are held at such places in India (a) as may be 
NVm.^rv. ^PP<^i»ited by tbe Governor-General in Council. 

s. At any ordinary meeting of the governor-generaBs 
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council the governor-general and one ordinary member of Cn. irr. 
his council may exercise all the functions of the Governor- 54 si, ^5 
General in Council (b), ^ 

Z ' ^ ^ 67, 9.] 

(a) The expression used in the Act of i86r is ‘within tlic 
teiTitori('s of Indi.i,’ whicli, pcil)a])s, means Jkitisli India. In 
practice, the mcetijigs of the council are held at Calcutta and 
Simla. 

{/)) The Act of 1793 (33 Geo. ill, c. 32, s. 38) directs tliat ‘the 
Gove rnor-General and councillors of Fort William, and the several 
i,o)vernovs and councilloi's of Fort Saint Gcojge and Bombay, shall 
at theii' lespedive council boards proceed in the tiist ]>lace to the 
cimsidcration of such nmitci*.s as shall be proposed b)’ tbe f^overnov- 
gpjjcj-al or by the i>'overiiors of tlio said presidencies respectively, 
and as oFton as any matter or (piest.ioii shall propounrled by any 
of the said councillors it shall be competent to the said tfovernor- 
i^encral oi* governor respectively to postpone and adjouiai the 
discussion tlu'ceof to a future day, ])iovidod that j)o such adjoium- 
inent sh.ill excet'd forty-eight lioiirs, nor shall the ])iatl('r or (piestiun 
so pro])()S('d be adjimrned more than twice without tbe cons(‘nt of 
the councillor who pjoposed tbe sanuo’ 

Tliis enactment, thougii not s])ecilically ie])ealt'd, Is piactically 
superseded by the i’nl('saiid orders made under tlie Indian (.'oiiucils 
Act, i<S6r, and therefore is not reproduced in tlie Digest. 

43 . — (i) All orders and other proceedings of the Governor- Busi- 
General in CouiKul must be expressed to be made by tlie (loTornm-- 
Governor-General in Coiuieil, and must be sigmed by a 

^ Jill ouncii. 

secretary to the Government of India, or otherwise as the [33 
Governor-General in Council may direct (V/;, y, 

(2) The governor-general may make rules and orders (/vj 53 
for the more convenient transaction of business in his council, s, 79. 
other than the business at legislative meetings, and every 
order made or act done in aeeordanee wdtli such rules and 
orders must be treated as being tlio order or the act of the 
Governor-General in Council. 

(a) Under the Act of T793 (33 Geo. Til, c. 52, s. 39) the 
signature referred to is that of ‘ the chief secret aiy to the council 
of the pn'sidency.’ 

Under the Act of 1813 (53 Geo. Ilf, c. 135, s. 79) orders or 
proceedings may be signed either by the chief secretary to the 
Goveriiiiieiit of the said presidency, or, in the absence ot such chief 
secretary, by the principal secretary of the department ot such 
presidency to which such orders or ])rocecdings relate. 

Under Act II of 1834 of the Indian Legislature, each of the 
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Cji. in. secretaries to tlic Government of India and to the Government 

of Fort William in Jlengal is declared to he conijadejit to perform 

all the duties and exercise all the powers which by any Act of 
rarlianumt or any regulation then in force were assigned to the 
chief secretary to the Government of Fort William in il(*ngat, and 
(‘ach of the s('ci’etaries to the Gov(‘niments of Fort St. George 
and Bombay is declared to be competent to pei’form all the duties 
and exercise all the j^owers which by any such Act or regulation 
were assigned to the chief secretaries to the Governments of Fort 
)St. Geoige and Bombay r<*spectively. 

Under these circumstances this seel ion of the Digest probably 
represents the form in Avhich Barlianu'iit would re-enact the 
existijig statutory provisions, especially as they are provisions 
wliich mav bo niodifi(‘d by Indian Acts. t>e(! 24 & 25 Yict. c. C7, 
s. 22. 

In pi’actice, oitlers and proceedings are signed by the secretary 
of the department to which they relate. 

(b) The ruh's and orders made under this section a|)])car to bo 
treated by the Govoaiment of India as confidential, and have iiot 
b(‘en ]mblished. 


riv.cediivi* 
ill (if 

dilferriK'ft 

I 1 3 (u‘o. 

in, e. 03, 

s. 8. 

3 & 4 
Will. lY, 
*'• tl.S' 
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44 . — (i) At. any ordinary rne'etiiig* of tlie govornor- 
genorars (*onncil, if any dilTorence of opinion arises on any 
question brought before (lie eouiieil^ the (lOvornor-Gc'nerai 
in (Council is bound by tbo opinion and decision of tlie 
majority of those present^ and if they are equally divided tin* 
governor-geiKn’al^ or, in bis absence, tlic senior member of 
tlie eoimell present, has two votes or the casting vote. 

(i) Pj'ovided that whenever any measure is proposed befon* 
the Governor-General in Council whereby the safety, tran- 
(juillity, or interests of British India, or of any part thereof, 
are or may be, in the jiidgemeiit of the governor-general, 
essentially all’eeted, and lie is of opinion cither that tlu^ 
measure projiosed ouglit to be adojited and carried into execu- 
tion, or tliat it onglit to be sus|)ended or rej(;eted, and the 
majority present at a meeting of the eouneil dissent from 
that opinion, tlie governor-general may, on his own anlliority 
and responsibility, adopt;^ suspend, or reject the measure in 
whole or in ])art. 


(3) In ('Very sueli ease any two members of the dissentient 
majority may require tliat the adoption, suspension, or rejection 
of the nu^asure, and the fact of their dissent, be notified to tlie 
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Secretary of State^ and the notification nnist be accompanied Cii. HI. 
by copies of any minutes which the members of the council 
have recorded on the subject. 

(4) Notliin^ in this section empowers the governor-general 
to do anything which he could not lawfully have done with 
the concurrence of liis council. 

The lie,i>iilaiing Act of 1773 (13 (ho. ITT, c. 63, s. 8) provides 
lliat ‘ ill all cases whatever wliereiu any diirer(‘nc(‘ of opinion shall 
arise upon any (piestion ])i'oposed in any (tonsultatlon, the said 
L(()V(‘rnor-trejieral and coiuicll sliall he hound and concluded by 
the opinion and decision of the major part of those present. And 
if it sliall happem that, hy the death or removal, or by the absenci; 
of any of the nunidiers of the said coiuieil, such o’overnor-ijfiMieral 
and council shall he equally divided, then, and in every such case, 
the said jjiovernor-^eneral, or, in his ahseiu^e. (lie eldest eonncillor 
present, shall have a casting vote, and his o])inioii shall be decisive 
and conclusive.’ 

Tlie Charter Act of 1833 (3 ^ 4 Will. T\^, e. 85, s. .pS) enacts 
that ‘ ill every case of ditlerence of opinion at nu'ctiiigs of the said 
council where there shall be an eipiality of votes, the said 
governor-general shall have two votes or tlie casting vote.’ 

The difficulties which Warren Hastings encountered in Ids 
council under the Act of 1773 are well known, and Lord Corn- 
wallis stipulated, on his appointment, that his hands should be 
strengthened; accordingly by an Act of 1786 {26 Ceo. Ill, c. 10) 
the governor-general was enipowi'red in special cases to ovei'ride 
the majority of his council and act on his own responsibility. (Sec 
above, p. 69.) 

The pi'ovisions of. the Aci of 1786 wore re-('jiactcd by ss. 47, 48, 
and of the Charter Act of 1793 (33 (ico. Hi, c. 52), which are 
still in force, and which run as follows 

* 47. And whereas it. will tend greatly to the strength and security 
of the British ]jossessions in India, and give energy, vigour, and 
dispatch to ihe measures and pi'ocia'dings of the executive Covern- 
ment within the rcs])ective presidencies, if the Covernor-Ueneral 
of Fort William in Bengal and the several governors of Fort 
Saint George and J’ombay were vested with a discretionary power 
of acting without the concurrence of their respective councils, or 
foiboaring to act according to their opinions, in cases ot high 
importance, and essentially alfecting the paihlic interest and welfare, 
thereby subjecting themselves iiersonally to answer to tlieir country 
for so acting or forbearing to act: .Be it enacted, that when and 
so often as any measure or question shall be proposed or agitated 
ill the {Supreme Council at Fort William in Bengal, or in either 
of the councils of Fort Saint George and llombay, whereby the 
interests of the said united Company, or the safety or trampillity 



i86 


GOVERNMENT OF INDIA 


Ch. III. of the British possessions in India, or in any part thereof, are or 
may, in the judgement of the governor-general or of the said 
governors respectively, he essentially concerned or affeeted, and 
the said governor-genci’al or such governors respectively shall 
he of opinion that it will he expedi(‘nt, either that the measures 
so proposed or agitait'd ought to he adopted or carried into 
execution, or that the same ought to be suspended or wholly 
rejected, and the several other niemhers of such council then 
present shall dilFer in and dissent tVom such opinion, the said 
goveriicir-genei'al or such governor and the other memhers of the 
council shall and they ai’e hereby directed forthwith mutually to 
exchange with and communicate in council to eaili other, in 
writing under their respective hands (to he recorded at large on 
their secret consultations), the respective grounds and reasons of 
their ivspeclivc opinions; and if after considering the same the 
said governor-general or such governor j-espectively, and the other 
memhers of the said council, shall scvtTally retain their opinions, it 
shall and may he lawfnl to and for the said govei noi'-genci'ul in the 
Supreme Council of Fort AV'^illiain, or either of the said governors in 
their respective councils, to make and dcadare any order (to he signed 
and subscribed by the said govenior-general or by the governor 
making tlu' same) for suspending or rejt'cting the measure or 
question so prop(»sed or agitated, in part or in whole, or to make 
and declare such order and resolution for ado])ting and carrying 
tlie measuie so proposed or agitated into execution, as the said 
governor-general or such goverjiors in tludr res])eetivc councils 
shall tliink fit and expedient ; which said last-nientiomal orrler and 
resolution so made and declai’ed shall he signed as well by tin* said 
goveriioi’-general or by the governor so making and declaring the 
same as by all the other memhers of the council then present, and 
shall, hy force and virtue of tliis Act, he as eirectual and valid 
to all intents and purposes as if all the said otlier memhers had 
advised the same or concurred therein ; and the said memhers 
in council, and all otlicers civil and military, and all other persons 
concerned, shall he and they are hereby eoinmanded, authorized, 
and enjoined to he obedient thereto, and to ho aiding and 
assisting in their respective stations in the carrying the same into 
cxeciitiun. 

^48. AjkI . . . that the governor-general or governor who shall 
declare and command any such order or resolution to he made and 
rm'u-ded without the assent or concurrence of any of the other 
memhers of council shall alone he held responsible for the same 
and the ceiisequciices thereof. 

^49. Jhovided always . . . that nothing in this Act contained 
shall (extend or be constrmxl to extend to give power to the said 
Cjovernor-General of Fort William in Bengal, or to either of the 
said governors of Fort Saint George aiul Bombay respectively, to 
make or carry inio execution any order or resolution which could 
not have been lawfully made and executed with the cojicurrence 
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of tlie councils of tlie respective Governments or presidencies, Cir. III. 
anything herein contained to tlie contrary notwithstanding.’ 

The Government of India Act, 1870 (33 & 34 Viet. c. 3, s. 5), 
enacts that ‘ AVlnmever any measure shall be proposed liefore the 
Governor- (Jeneral of India in Council, whereby the safety, tran- 
quillity, or interests of the British possessions in India, or any part 
thereof, are or may be, in the judgimieiit of the Siiid governor- 
general, essentially atlected, and lie shall be of opinion either that 
the measure ^nojio^ed might be adopled and cairied into execution, 
or that it ought to be suspended or lejected, and tlie nuijority in 
council then present shall dissent from such opinion, the governor- 
general may, on bis own authorily and responsibility, suspend or 
reject the measure in jiart (»r in whole, or adojit and carry it into 
execution; but in eveiy such case two membeis of the dissentient 
majority may recjiiire that the said suspension, rejeetion, or adoption, 
as well as the fact of their dissent, shall be notified to the Secietary 
of State for India ; and such notification shall be acconqianied liy 
cojiies of the niiimtes (if any) wliich the members of the council 
shall have recoided on the subject.’ 

This ciiactuK'nt jiractically supersedes, but does not expressly 
re[ eal, the enactments in tlie Act oF I793; hut does not apply 
to the Goveriiinents of Madras and Bonihay. It, was under the 
enactment oF t8;o tliat Lord Lytton acted in !Marcli, 1879, when 
lie exempted certain imported cotton goods from customs duty. 

45 . — (1) Whenever the Governor-General in Council de- Provision 
(dares that it is expedient that the g*overnor-general should 

visit any part of India, unaceompanied by bis council, the 
Governor-General in Council ma-y appoint some member council, 
of the eouncdl to be president of the g-overnor-g’eneral S Viet c.^ 
council during the time of the visit. ^ 

(2) The president of the governor-generars council has, 
during his term of ofliee, the powers of the governor- 
general at ordinary meetings of the governor-generars 
council {a), 

(a) The object of this section is to make provision for the 
current business of Government during the temporary absence 
of the governor-general. The last occasion on which it was put 
in force was Lord Dufforiii’s visit to Burma aiter the aimexatioii 
of Upper Burma. In such cases the governor-general retains his 
own powers under s. 47 (i). This power is not exercised on the 
occasion of the viceroy’s ordinary annual tour. ^ 

46 . If the governor-gencral, or the president of the Proviai«m 
governor-generars council^ is obliged to absent himself from of 
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(Jii. III. any ordinary meeting of the governor-generars council by 
i'ovoriior- iiidisposition, or any other cause, and signifies his intended 
general, absence to the council, the senior ordinary (a) member for 

nr presi- ^ J \ / 

<l(‘nt, from the time being present at tlie meeting presides thereat, wiili 
(tf council, the like powers as the governor-general would have had. 
Vktf ifpK'sout. 

67, s}. 7.] Provided that if the governor-general, or president, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indis])osilion from signing any act 
of council made at the meeting, the ai't recjuires his signature ; 
but if he declines or nduses to sign it, the like provisions have 
effect as in cast's where the governor-general, when ])resent, 
dissents froni a majorify of the nu'cting of the council (4). 

{(i) Tile word ‘ordinary' is not in ilie Act of 1861, hut is 
prohahly implied. 

(4) Hvg s. 4-j. 

Powers of 47.-— (i) i^^y ease where a president of the eouneil 
-mioraliii appointed, the (lOvernor-Cieneral in Council may 

Mi*scncc order authorize tlic governor-general alone to exorcist', 

h-om / , , . . 

Council, in his discretion, all or any of the powers which might 

111 1 52, he exorcised iiy the (jovernor-Oeneral in Coiineil at ordinary 

^’4 meetings [a). 

Viet. c. /2) The governor-general during ahsenee from his eouneil 

67, s. 6,J 

may, if he thinks it necessary, issue, on his own responsibility, 
any order which might have been issued by the (lovtniior- 
(ieneral iu Council fo any local (Jovernment, or to any tjflicers 
or servants of the (h*own acting under the authority of any 
local (jovernmt'ul, without previously ('ommunicating the 
order to the local Government, and any such order is of the 
same force as if made by the Governor-General in Council, 
but a co])y of the ordi'r must be sent fortliwitb to the Si'cretary 
of State in Council and to tlic local Government, with the 
reasons for makijig the order. 

(3) The’ Secretary of State in Council may by order suspend 
until further order all or any of the powers of the governor- 
geiveral under tlie last foregoing sub-section, and those powers 
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will accordingly be suspended as from the time of the receipt Cir. III. 
by the governor-p^eneral of the order of the Secretary of 
State in Council (/;). 

(а) This ])rovision supplements s. 45. 

(б) Tlie provisions of sub-sections (2) and (3) are reproduced 
from ss. 54 and 55 of the Act of 1793 (33 Geo. Ill, e. 52). ]>ut those 
sections wore enacted under circumstances very difTerent from 
those of the ])resent time, and arc practically su[)eiseded ])y the 
enactment reproduced in sub-section (i). 


V ar and Treaties. 

48 ~(i) («) The Governor- 0 enoral in Council may iiot^Rostric- 
witliout the express command of the Secretary of State in power^of 
(.\)uneil, in any case (except where hostilities have been 
actually commenced, or preparations for the commencement Council 
of hostilities have been actually made against the British ^var or 
Government of India or a^ninst any prince or State dependent 
thereon, or against any prince or State whose territories Her Ul, 0. 52, 
JMajesty has engaged by any subsisting treaty to defend or 
guarantee) either declare war or commence hostilities or enter 
into any treaty for making war against any prince or State in 
India, or enter into any treaty for guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Council may not declare war or commence hostilities or enter 
into a treaty for making war against any other prince or State 
than such as is actually committing hostilities or making 
preparations as aforesaid, and shall not make a treaty for 
guaranteeing the possessions of any^ prince or State except on 
the consideration of that prince or State actually engaging 
to assist Her Majesty against such hostilities commenced or 
preparations made as aforesaid. 

(3) When the Govern or- General in Council commences any 
hostilities or makes any^ treaty, he must forthwith communicate 
the same, with the reasons therefor, to the Secretary of State. 

(a) This section first appeared in Ih’tt’s Act of 1784 (24 Geo. Ill, 
sess. 2, c. 25, s. 34), and was preceded by the preamble : — ‘Whereas 
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if) pursue sclieiues of conquest and extension of dominion in India 
are measures repugnajit to the wish, tlie lioiiour, and policy of this 
nation.’ (See above, ]). 67.) It was rc-enacted, with the preamble, 
by s. 42 of tlie Act of 1793, and, as so re-enacted, is still on the 
statute book. It is of liistorical interest as an expression of 
the views witli which the expansion of tin' trnitorial possessions 
of the East India Conij)any was regarded in tlie last century, but 
as it relates only to hostilities against and treaties with the 
' country j)riiRes or States iii India/ it is no loiigei’ of practical 
importance. Tlie last provision, thongli expressed in general 
terms, oliviously refers to the hostilities and treaties referred to 
in the preceding part. 


PART V. 

Local Govkunments. 

GenemL 

49 . — (i) Every local Government [a) must obey the 
orders of the Governor-General in Council, and keep liirn 
constantly and punctually informed of its ])roeeedings, and 
is under bis su])erintendence and authority in all matters 
relating to the administration of its province. 

(2) No local Government may make or issue any order for 
eommencing hostilities or levying war, or negotiate or conclude 
any treaty of peace or other treaty with any Indian prince or 
State (except in cases of sudden emergency or imminent 
danger when it appears dangerous to postpone such hostilities 
or treaty), unless in pursuance of express orders from the 
Governor-General in Council or from the Secretary of State, 
and every such treaty must, if possible, contain a clause 
sulijecting the same to the ratillcation or rejection of the 
Governor-General in Council. 

(3) The authority of a local Government is not superseded 
by the presence in its })rovince of the governor-general (S). 

(a) The exja-ession ‘ local Government’ is defined by s. 124 to 
mean a governor in couucil, lieutenant-governor, or chief com- 
missioner. liy the Indian General Clauses Act (X of 1897) it 
is defined to mean the person authorized by law to administer 
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executive government in tlie part of British India in which Eh. 111. 
the Act containing the ex])ression operates, and to include a 
cliief coinniissioiier. As to the existing local Governments, see 
above, ]). 117. 

(h) This section reproduces enaetTnents which applied to the 
Governments of .Madras and Bombay, and were ])assed with the 
object of maintaining pro])er control by the Government of Bengal 
over tlie Governments of the two other presidencies. Of course 
the circumstances of the jU’osent day are widely dilferent. Some 
of the provisions of the enactments reproduced are omittml, as 
liaving been made unnecessary by the existence of telegraphic 
eominunications, and by otlicr alterations of circumsfanecs. For 
instance, it has not been considered necessary to repi-oduce the 
power of the governor-general to suspend a local (Joverument. 


of Madras and Bondjai/. 

50 . — (1) The provinces (^/) of Fort St. George and Bombay (iovem- 

are^ subject to the provisions embodied in this Digest ( 4 ), Madras*^ 

administered by the Governors in Council of Madras and , 

... Bombay. 

] 3 ombi:iy res])ectively, and are in tliis Digest referred to as the Isd Eeo. 

Ill, c, 52. 

proviiKies of Madras and Bombay respectively. s. 24. ’ 

(2) The governors of Madras and Bombay are appointed b}^ 

Her Majesty by warrant under the Iloyal Sign Manual (c). s^i. 

(3) The Se(*retary of State in Council may, if he thinks fit, 21 & 22 
by order, revoke or suspend, for such period as he may direct, yo6|.,.*^29. 
the appointment of a eouneil for eitlier or both of those pro- 
vinces, and whilst any such order is in force the governor of 

the province to whiih the order refers has all the powers 
of the Governor thereof in Council {//). 

(u) It seems desirable to avoid ibe term ‘presidency,’ whicli 
dates IVom a time when Briiij^b India was divided into three 
presidencies. But the Governmenis of Madras and Bombay occupy 
a position ditlejent from and sii})crior to that of the other local 
Governments. The governor is apjminted ])y the Grown, and not 
hy the goA-crnor-general ; he is assisted by an executive council, 
and he rclains tlie riglit of communicating directly with the 
Secretary of State (above, s. 15). 

(b) e.g. to the control of the governor-general. 

(c) Before the Act of 1858 (he appointments were made by the 
Court of Directors wdtli the approval of the (hown. 

{d) This power was giveu by the Act of 1833, hut has never 
been exercised. 
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51. — (i) The ordinary (tf) members of the councils of tlie 
governors of Madras and llombay are appointed by Her 
IMajesty by warrant under the Royal Sign Manual. 

( 2 ) The number o£ the ordinary members of each of the said 
councils is such number not exceeding three as the Secretary 
of State directs (i). 

( 3 ) Every ordinary member of the said councils must be 
a person who at the time of his appointment has been for 
at least twelve years in the service of the Crown in India (c). 

( 4 ) Provided that if the commander-in-chief of Her 
IMajesty’s forces in India (not being likewise governor- 
general) happens to be resident at jMadras or Ronibay he is, 
during his continuance there, a member of the governor’s 
council (//). 

(а) The c^.»iimiaiidci\s-iii-chicf of the ^fadras and P>om])ay armies 
might be appointed, and, in ffict, were always ai)poii.itod, extra- 
ordinary members of the Madras and I)oni])ay ( V)nncils. Put tliese 
offices W(*rc abolislied by the Madras and Pombay Ai’inies Act, 
1893 (56 & 57 Vici. c. 62). The term ‘ ordinary ’ is used in this 
section by way of distinction from additional or legislative meml)er 3 
(see s. 60), 

(б) The number was reduced from three to two in 1833, and 
is now two. 

(c) The (pialifieation under 33 (loo. 1 1 1 , c. 32, s. 25, is twelve 
years’ lesideiice in India in the service of the East India (V)mj)any. 
ff’hc qualification for lueinbersliip of the govcrnor-geiKuars council 
is somewliat different (s. 39). 

((/) This proviso, which is taken from tlie Act of 1793, ifi 
practically inoperal ivi*. 

52. — ( 1 ) The councils of the governors of Madras and 
Bombay hold ordinary meetings, that is to say, meetings for 
executive purposes; and legislative meetings, that is to say, 
meetings for the purpose of making laws. 

{ 2 ) The ordinary members of those councils are entitled to 
he present at all meetings thereof (c/). 

(rt) This section does not reproduce any specific enactment, hut 
represents the existing law. 

53. The foregoing provisions of tliis Digest with respect to 
the procedure in case of a difference of opinion between the 
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governor-general and bis council, and in case of the governor- Cij. lit. 
general being obliged to absent himself from his council by of opinion, 
indisposition or other cause, apply, with the necessary modi- 
fications, in the case of a difference of opinion between the sa. 47» 48, 
Governor of Madras or Bombay and his council, and in thc"^^ ^ 
case of cither of those governors being obliged to absent 
himself from his council (rz). 

(a) Seess. 44 and 46. Section 44 reproduces 33 Geo. Ill, c. 32, 
ss. 47-49, as modified hy 33 & 34 Viet. c. 3, s. 5. The last enactment 
applies only to the govenior-gcneraVs council, but, as will be 
seen from the note to s. 44, docs not substantially modify tlie Act 
of Geo. III. 


54. — (i) All orders and other proceedings of the Governor 
of Madras in Council and of the Governor of -Bombay in 
CouiK'il must be expressed to be made by the Governor in 
Council, and must be signed by a secretary to the Government 
of the province, or otherwise as the Governor in (^juneil may 
direct [a). 

(2) The governors of Aladras and Bombay respectively may 
make rules and orders for the conduct of business in their 
respective councils, other than the business at legislative 
meetings, and every order made or act done in accordance 
with such rules and orders is deemed to be tlie order or the 
act of the Governor in Council, 


Bueiinf‘f5s 
of Gover- 
nor ill 
('ouncil. 

[33 

in, c. 5'-% 

s. 39. 

53 < 

m,o. 155, 

s. 79. 

24 25 

Vid. c. 

67, s. 28.] 


(a) See note on s. 43. 


Lunilenaiii-CUw.ernorshiiis and other Vrovhicc^. 

55. — (t) The provinces known as Jkngal (^/), the North- Liouton- 
Western Provinces (4), the Punjab (c), and Burma (r*) are vern^lr-,. 
administered hy lieutenant-governors. Witl^lV 

(2) Every lieutenant-governor of a province in India is 0. 52% s. 2. 

appointed by the governor-general, subject to the approval yiet. (Jqc, 
of Her Majesty (r/). ^ 

(3) A lieutenant-governor must have been, at the time ^ c- 

of his appointment, at least ten years in the service of the 21 & 22 
Crown in India (<?). 106, 8^ 29. 


o 
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Fh. Iir. (4) The Governor-General in Council may, with the ap- 
proval of the Secretary of State in Council, declare and limit 
the extent of the authority of any lieutenant-governor (/). 

(a) By s. 16 of the Government of India Act, 1853, the Court of 
Directors were autliorized to declare that the Governor-General 
of India should not he Governor of the Presidency of Fort William 
in Bengal, hut that a separate governor should he appointed for 
that presidency, and in that case a governor was to be appointed 
in like manner as the governors of ^ladras and Bombay, and the 
governor- geiierars power of appointing a deputy-governor of 
Bengal was to cease. But unless and until a separate governor 
of the presidency was so constituted, the Governor-General in 
Council might appoint any servant of the Company wdio had been 
ten years in its service in India to be lieutenant-governor 
of such part of the teriitories under the Presidency of Fort 
AVilliam in Bengal as, for the time being, might not be under the 
Lieutenant-Governor of the North-Western Provinces. The project 
of constituting a new governorship was abandoned, and under the 
alternative ])ower a lieutenant-governor of the Lower Provinces of 
Bengal (now commonly known as Bengal) was appointed in 1854. 

(b) The lieutenant-governorship of the North-Western Provinces 
is of earlier date than the lieutenant-governorship of Bmigal, and 
was constituted under an Act of 1835 (5 & 6 Will. IV, c. 52). The 
Act of 1833 had directed the division of the Presidency of Bengal 
into two distinct presidencies, one to be styled the Presidency of 
Fort William, the other the Presideiiey of Agra. The Act of 1835 
autliorized tlie Court of Directors to susjiend these pi ovisions, and 
directed tlnit during the period of suspension the Goveiaior-Geiicral 
in Council miglit a[}point any servant of the Company who had 
been ten years in its service in India ‘ to the office of Lieutenant- 
Governor of the North-Western Proviiices now under the Presidency 
of Fort William in Bengal,' a designation then appropriate, but 
since made iiiapjiropriate by the annexation of the Punjab. Power 
was also given to declare and limit the extent of the territories 
so placed under a lieutenant-governor, and of the anthoi'ity to 
be exercised by him. The aiTaiigements tlius temjiorarily made 
by the Act of 1835 were continued by the Act of 1853 (16 & 
17 Viet. c. 95, s. 15). A lieutenant-governor of the North- 
Western Provinces w^as first appointed by notification, dated 
February 29, 1836 (Calcutta Gazette for March 2, 1836, second 
supplement). This notification merely gave the lieutenant- 
governor the powers of the Governor of Agra, and those 
powers, as defined by 3 & 4 Will. IV, c. 85, did not include 
any of the powers of the Governor-General in Council under 
the B(‘ngal Kegulations. The power given by the Act of 1835 
to defiiK! the authority of the lieutenant-governor is probably 
superseded by tiie powers under 17 & 18 Viet. c. 77, s. 4. 
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Tlie Lieutenant-Governor of the North-Western Provinces is also Ch. IIJ. 
Chief Commissioner of Oudh. 

(c) Section 17 of tlie Act of 1853 (16 & 17 Viet. c. 95) enacts 
that : — ^ It shall be lawful for the Court of Directors of the said 
Company, under such direction and control, if and when they 
think fit, to constitute one new presidency within the territories 
subject for the time being to the government of the said Comj)any, 
and to declare Jind appoint what part of such territories shall be 
subject to the government of such new presidency ; and unless and 
until such new presidency be constituted as aforesaid, it shall be 
lawful for the said Court of Directors, under sucli direction and 
control as aforesaid, if and when they think fit, to authorize (in addition 
to such appointments as are hereinbefore authorized to be continued 
and made for the territories now and heretofore under the said 
Ib'esidency of Fort AVilliani) the appointment by the said Governor- 
General in CouJicil of a lieutenant-governor for any j>art of the 
teriitories for the time being subject to the government of the said 
(Company, and to declare for wliat j)art of the said territories such 
lieufcnaiit-governor shall he appointed, and the extent of his 
authority, and from time to time to revoke or alter any such 
declaration.’ 

The power of constituting a new presidency was not exercised, 
but that of appointing a new lieutenant-governor was exercised 
in 1859 by the appointment of Sir John Lawrence as Lieutenant- 
Governor of the Punjab. The rule of construction applied to recent 
Acts of Parliament by s. 32 of tbc Interpretation Act, 1889 
(52 & 53 Viet. c. 63), does not apply to the Act of 1853, 
apart from tliis, the power of appointing fresh lieutenant-governors 
under the Act of 1853 was probably exhausted by the eoiistitutioji 
of a lieutenant-governorship of the Punjab. Further powers of 
constituting lieutenant-governor.ships are given by s. 46 of tlit‘ 

Indian (Councils Act, 186 r (24 & 25 Viet. c. 67), hut apparently 
are exercisable only when a new legislative council is established. 

See the note on s. 74 below. It was under these furtlier powers 
that Lurma was constituted a lieuteiiant-governorsliip in 1897. 

((/) See 21 & 22 Viet. c. 106, s. 29. 

(e) This provision applies in terms only to the lieutenant- 
governors of Bengal and the North-Western Provinces, but its 
ojjeration has perhaps been extended by the final words of 21 & 22 
Viet. c. 106, s. 29. 

(/) This sub-section reproduces s. 4 of the Act of 1854 (17 & 18 
Viet. c. 77), which, however, applies in tci ins only to the two older 
lieutenant-governorships, the language being : ‘ It shall he lawlul 
for the said Governor-General of India in Council, with the like 
sanction and approbation [i. e. of the Court of Directors and the 
Board of Control], from time to time to declare and limit the 
extent of the authority of tlie Governor in Council, Governor, or 
Lieutenant-Governor of Bengal, or of Agra, or the North-Western 
Provinces, who is now, or may l)e hereafter, appointed.’ But 

0 2 
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a power to alter the limits of provinces is given by other enact- 
ments. See s. 57 below. 

56 . Tlte Govcrnor-Gcnoral in Council may, with the ap- 
proval of the Secretary of Slate in Council, and by notification 
in the Gazette of India, take any pirt of British India under 
the immediate authority and manag'ement of the Governor- 
General in Council, and thereu])on give all necessary orders and 
directions respecting^ the administration of that part, or other- 
wise provide for the administration thereof. 

There is reason to believe that the enactment reproduced by 
this section was passed in consequence of a minute of Sir Barnes 
Peacock, forming an enclosure to a (lispatcli from the Government 
of India, dated July 16, i8.')2, and that it was mainly designed to 
give the Governor-General in Council tli(3 ])Ower wliicli, according 
to Sir Barr.es Peacock, bo had not, of taking under liis immediate 
(‘xeeiitive control territory which formed ])a.rt of some om* of the 
pi’esidencies. 'fhe section has been thus ap])lied in various cases. 
Thus Arakan, which was originally annexed to Low'er Bengal, was 
under this section taken into the hands of the Governor-General 
in Council and annexed to British Burma (Foreign l)e|)artmeiit 
Notification, No. 30 (Political), daled danuary ib, 1862). The 
province of Assam was constitutc'd by removing it under tliis 
section from the lieutenant-governoi ship of Bengal, taking it 
nnder the Governor-General in (.k)uncil, and eonstituting it a chief 
coininissionershi]), the regulation (I istri(d of Sylhet being suhseqiiently 
added to it in the Sana; manner (Home Department Proclamation, 
No. 379, Peliruary 6, 1874; and Notitication No. 380, of same 
date; also Notitication N(c 2344 of Se[)t ember 12, 1874). 

On tb<! (dlicr band, wlicii tlie (diief cuinmissiomn’sbips of Outlb, 
tbe (V'ntral Provinces, and Ihitish (now iA)wer) Burma were 
constituted out of territories vested in tbe Governor-General in 
(Jouneil, the procedure was iiu'rfdy the issue of a resolution 
reciting the reasons for (‘stabli.sliiiig tbe chief couiuiissiouersliip, 
detiuing the tciritories included in it, and specifying the stall’ 
appointed, no icfcreiicc being made to any statute (Foreign 
D(-])artment letter to ( bief CoinmissioiKT of Oudh, No. 12, dated 
February 4, 1856, and Foreign I)ej)a)tiMent JiCMolutioii, No. 9, 
dated November 2, 1861, and No. 212, dated January 31, 1862). 
In tbe same way repeated cliangc's liave beiai made by executive 
orders in the goverimient of tbe Andanuin Islands. 

The view taken by tbe Government of India is tliat the section 
does not apply to territoiies already included in a chief com- 
missionersliip, this desc]'iption of terrib ry being, according to the 
practice of the Indian Legislature, always treated as already under 
tlie imihcdiute autliority and nianagomeut of the Governor- General 
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in Council, and therefore not capable of being placed under his Cn. III. 
auihoriiy and management by proclamation. A cliief commis- ■ — ^ 

sioner merely administeis territory on behalf of the Governor- 
General in Council, and the Governor-General in Council does not 
divest himself of any of his powers in making over the local 
administration to a chief eoininissioner. 

Although, liowever, tlie territory comja-ised in a chief com- 
missioneisliip may bo teclinically under the immediate authority 
and management of the Governor-General in Council, yet tlie 
chief commissionei’ would ordinarily be the local Government 
within the meaning of Act X of 1897, s. 3 (29), and he is defined 
as a local Goverjnnont by this Digest. 

The result a|)pcars to be — 

(1) The section must be used when it is desired to transfer the 
admijiisi ration of territory fioni a governor in council or 
a lieutenant-governor to a chief commissiojier; 

(2) Tlio section need not be used, and is not ordinarily used, 
when the administration of territory already under the 
administration of the Governor-General in Council is trans- 
ferred from one local agency to another. 

The transfer of territory under this se(!tion does not change the 
law in force in th(^ territory (see l)clow, s. 58). Consc(|uently 
supplemental legislation will usually be necessary. 


57 . The Governor-General in Council inay^ by notification 
in the Gazette of India, declare, a})point, or alter the 
boundaries of any of the provinces into which British India is 
for the time being divided, and distribute the territories of 
British India among the several provinces thereof in such 
manner as may seem ex})edient, subject to these (pialificatioiis, 
namely — 

(1) An entire district may not be transferred from one 
province to another without the previous approval of the 
Secretary of State in (Jouncil ; and 

(2) Any notifi(*ation under this section may be disallowed 
by the Secretary of State [a). 


rowi!!’ i(‘ 
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[a) This section is intended to reproduce the efiect of the 
following enactments : — 

3 & 4 Will. IV, c. 85, s. 38. 

‘It shall he lawful for the said Court of Directors, under the 
control by this Act provided, and they are hereby required, to 
declare and appoint wiiat part or parts of any ol the territories 
under the goverumeut of the said Company shall from time to time 
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be subject to the government of each of the several presidencies 
now subsisting or to be estal)lisliecl as aforesaid, and from time to 
time, as occasion may require, to revoke and alter, in tlie wliole or 
in part, such appointment, and such new distribution of the same, 
as shall be deemed expedient/ 

28 & 29 ViCT. c. 17, ss. 4, fy 

‘ It shall be lawful for the Governor- Gen oral of India in Council 
from time to time to declare and appoint, by proclamation, what 
part or parts of the Indian territories for the time being under the 
dominion of Her ^lajesty shall be or continue subject to each of 
the presidencies and lieutenunt-goveriiorships for the time being 
subsisting in such territories, and to make such distribution and 
arrangement, or new distribution and aiTangement, cf such terri- 
tories into or among such presidencies and lieutenant-governor- 
ships as to the said Governor- General in Council may seem 
expedient. 

‘ Provided always, that it shall be lawful for the Secretary of 
State in Council to signify to the said Governor-General in Council 
his disallowance of any such proclamation. And provided further, 
that no such proclamation for the purpose of transferring an entire 
zillah or district from one presidency to another, or from one 
lieutenant -governorship to another, shall have any force or validity 
until the sanction of Her ^lajesty to the same shall have been 
previously signified by the Secretary of State in Council to the 
governor-general/ 

The power given by the Indian Councils Act, i86r (24 & 
Viet. c. 67, s. 47), would appear from the coiitext to la; intended 
to 1)0 exercised for legislative purposes only, and is therefore 
reproduced below, s. 74. That given by the Act of 1865 (28 & 29 
Viet. c. 17, s. 4) is wider. The Government of India were advised 
in 1878 that the Act of 1865 enables the Goveinor-Gcneral in 
Council to transfer territory from a chief commissionership to 
a presidency or lieutenant -govenioi ship, but docs not allow the 
converse. Parliament, it was thought, having enacted 17 & 18 
Viet. c. 77, s. 3, must bo taken to have been aware of the existence 
of territories called chief commissionerships, and to have deliberately 
omitted any mention of these in the Act of 1865. 

On April 24, 1883, a proclamation was issued under 28 & 29 
Viet. c. 17, s. 4, placing the villages of Hhaikh-Othman and Imad, 
near Aden, under the G<)vermnent of Bombay. The section has 
since then been applied to Perim. 

58. An alteration in pursuance of the foregoing provisions 
of the nr.ode of administmtion of any part of British India, 
or of the boundaries of any part of British India, does not 
affect the law for the time being in force in that part. 
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The power to take territory under the immediate authority Ch. III. 

of the Governor- General in Council (reproduced by s. 56 above) 

is qualified by the proviso that no law or regulation in force at ^ 

any such time ns regards any such poiiions of territory shall be 
altered or repealed except by law or regulation made by the 
Governor- General of India in Council {17 & 18 Viet. c.’'77, s. 3). 

The power to fix the limits of a province given by 24 & 25 Viet, 
c. 67, s. 47, and reproduced by s. 57 above, is qualified by a similar 
proviso, ‘that any law or regulation made by the Governor or 
Lieutenant-Governor in Council of any pre.sidency, division, pro- 
vince, or territory shall continue in force in any part tliereof which 
may be severed therefrom by any such proclamation, until super- 
seded by law or regulation of the Governor-General in Council, 
or of the Governor or Lieutenant-Governor in Council of the 
presidency, division, province, or territory to which such parts 
have become annexed.’ 

The power exercisable under 28 & 29 Viet. c. 17, s. 4, is not 
qualified by a similar proviso. 


59 . The Governor-General in Couneil, the Governor of Power to 

extend 

Madras in Couneil^ and the Governor of Bombay in Council bomula- 
rnay, with the approval of the Secretavy of State in Conncil; 
extend the limits of the towns of Calcutta^ Madras, and 

towns. 

Bombay respectively; and any Act of Parliament, charter, [ 55 Goo. 
law, or usage having effect only within the limits of those 
towns respectively will have effect within the limits as so 
extended. 

This power, which was given by an Act of 1815, appetirs to 
be still in force, and not to be superseded l)y the later enactments 
reproduced above. 


PART VI. 

Indian Legislation. 

Legl'<hition hy Governor-General in Council. 

60 . — (1) For the purposes of legislation, the governor- Addi- 

general nominates persons resident in India to be additional members 

, I . / \ of council 

members or his coun( 3 il [a). 

The number of the additional members of the governor- h^^^ve 

' / purposes 

generaPs council is such as to the governor-general from 
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time to time seems expedient, but must be not less than ten 
and not greater than sixteen [Ij). 

(3) At least one-half of the additional members of the 
governor-goneraPs council must be persons not in the civil 
or military service of the Crown in India, and if any such 
additional member accepts office under the Crown in India 
his seat as an addif ional member thereupon becomes vacant. 

(4) The term of ofiice of an additional member of the 
governor-generars council is two years. 

(5) AVhen and so long as the governor-general and his 
council are in a province administered l)y a lieutenant- 
governor or cliief commissioner, tliat lieutenant-governor or 


chief commissioner is an additional member of the council, 
in excess, if necessary, of the maximum number herein- 
before specified of additional members. 

(6) Tlie additional members of the governor-generars 
council are entitled to be present at the legislative meetings 
of the council, and at no others. 


(7) The Governor- General in Council may, with the ap- 
proval of the Secretary of State in Council, make regidations 
as to the conditions under which nominations may be made 
in accordance with this section, and prescribe the manner in 
whicli such regulations are to be carried into effect (c). 

(«) The TiCgidativi! Council of tlie Goverimicnt of India is an 
expansion of the Covcnior-Generars executive council. Its cum- 
brous statutory description is Mlie Governor-General in CNmiicil 
at meetings for the purpose of making laws and regulations.' It 
was constituted hy the Indian ( oiineils Act, 1861, in supersession 
of tlie legislative body established under tlie Act of 1853, and its 
constitution was modified hy the Lidiaii Councils Act, 1892 
(55 & 56 Viet. c. 14). Tlie qualification of residence in India 
was added hy the Act of 1892. 

(h) Tlic number under the Act of 1861 was not less than six nor 
more than twelve. It was increused hy the Act of 1892. 

(c) For these regulations, see below, p. 337 h 

Times and 61.-(i) The legislative meetings of the governor-generars 

places of *1^111 1 ^ 

legislative councd are held at such times and places as the Governor- 

meetings. (jj^neral in Council aj)points {a). 


^ The regulations for the Punjab and Burma have not yet been issued. 
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( 2 ) Any such meetir^i^ may be adjourned by the governor- Cii. III. 
general, or by the person presiding at the meeting if so [24^75 
authorized by the governor-general ( 4 ). 

(a) 111 practice flic meetings are held at Ciilcutta and Simla. 

There are no legislative sessions, hut meetings are held whenever 
it is considered convenient. A bill reinaina in life until it is jiassed 
or withdrawn, or is treated under the lules of ])usiness as (Iroj)ped. 

All ilie Acts passed in any one calendar year arc numbered in 
consecutive order (Act I of 1897 and so on). 

{b) It would he more c()nveni(‘nt to mahe the power of adjourn- 
ment exeicisahle by the iierson presiding, without further 
authority. 1 

62 , — (1) At every legislative meeting of the governor- 
general’s council the governor-general, or the iiresident of i(7isiative 
the governor-generars coiirKul (a), or some other oidinary 
member of the governor-general’s council, and at least six i'24 ^ 25 
otlier members, ordinary or additional, of that eouueil, must},. 15. j’ ' 
be present. 

(2) At every such meeting the governor-general, or in 
his absence the president of the govenior-generaFs council, 
or if there is no president, or if tlic president is absent, the 
senior ordinary member of the governor-generars coiuicll 
present at the meeting presides. 

(3) The person presiding at a legislative meeting of the 
governor-generaFs council has a second or casting vote. 

{a) See s. 45. 

63. — ( 1 ) The Governor-General in Council has power at D'^is- 
legislative meetings to make laws (r/) — Ijowei- uf 

(rt) for all persons, fur all courts, and for all places and 

things within British India (b ) ; and Council. 

(/>) for all British subjects of Her JMajesty and servants of the Will. IV, 
Government of India within other parts of India (c) ; and 46^51773. 

(c) for all persons being native Indian subjects of Her ^5 
Majesty or native Indian oflieers, soldiers, or followers 67, s. 2a. 
in Her Majesty's Indian forces, when respectively in vict. c? 
any part of the world, whether within or without Her 
Majesty^s dominions (d) ; and 
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(d) for all persons employed or serving in or belonging 
to Her Majesty^s Indian Marine Service [e ) ; and 

{0) for repealing or altering any laws or regulations for 
the time being in force in any part of Dritish India 
[or over any persons for whom the Ooveriior- General 
in Council has power to make laws] (/). 

(2) Provided tliat the Governor-General in Council has 
not power to make any law repealing or affecting (/;) — 

[(i) any provisions of the Government of India Act, i^ 33 ; 
except ^ sections eighty-one, eighty-two, eighty-three, 
eighty-four, eighty-five, and eiglity-six of that Act, 
or any provisions of the Cioverninent of India Act, 
1 ^ 53 ^ Government of India Act, 1854, or tlie 

Government of India Act, 1858, or the Government 
of India Act, 1859, or the Indian Councils Act, 1861 
(/); or 

( 1 ) any Act of Parliament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (/) ; or 

(c) any Act enabling the Secretary of State in Council to 
raise money in the United Kingdom for the government 
of India ; or 

[d) the Army Act (j), or any Act amending the same; 
and has not power to make any law affecting the authority 
of Parliament (/'), or any part of tlie unwritten laws or 
constitution of the United Kingdom of Great Britain and 
Ireland, whereon may depend in any degree the allegijince 
of any person to the Crown of the United Kingdom (/), or 
the sovereignty or dominion of the Crown over any part 
of British India [m), 

(3) The Governor-General in Council has not power, with- 
out the previous approval of the Secretary of State in Council, 
to make any law empowering any court, other than a high 
court within the meaning of this Digest (71), to sentence to 
the punishment of death any of Her Majesty’s natural-born 
subjects born in Euro[>e, or the children of such subjects, or 
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abolishing any high court within the meaning of this Cii. HI. 
Digest (0), 

(4) Any law made in accordance with this section controls 
and supersedes any other law or regulation repugnant thereto 
which may have been previously made by any authority 
in India (p). 

(5) A law made in accordance with this section for Her 
Majesty^s Indian Marine Service does not apply to any 
offence unless the vessel to which the offender belongs is at 
the time of the commission of the offence within tlic limits 
of Indian waters, tliat is to say, the high seas between the 
("ape of Good Hope on the West and the Straits of Magellan 
oil the East and any territorial waters between those 
limits. 

(6) The punishments Imposed by any such law as last 
aforesaid for offences must be similar in character to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences under the 
Acts relating to Her Majesty^s Navy, except that in the 
case of persons other than Europeans or Americans imprison- 
ment for any term not exceeding fourteen years or trans- 
portation for life or any less term may be substituted for 
penal servitude. 

(a) The legislative powers of the Governor-General in Council 
are derived from a series of enactments. 

Under s. 73 of the Goveriiineiit of India Act, 1833 (3 & 4 Will. lY, 
c. 85), ‘it is lawful for the said Governor-General in Council 
from time to time to make articles of war for the government of 
the native officers and soldiers in the military service of the 
Company, and for the administration of justice by courts-martial 
to be holdeii on such oflicers and soldiers, and such articles of war 
from time to time to repeal or vary and amend ; and sucii articles 
of war shall he made and taken notice of in the same manner as 
all other the laws and regulations to be made by the said Governor- 
General in Council under this Act, and shall prevail and be in 
force, and shall he of exclusive authority over all the native officers 
and soldiers in the said military service, to whatever presidency 
such officers and soldiers may belong, or wheresoever they may be 
serving : Provided m vertheless, that until such articles of war 
shall he made by the said Governor-General in Council, any 
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Ch. hi. articles of war for or relating to the govermiient of tlie Company’s 

native forces, wliicli at the time of this Act coming into operation 

shall be in force and use in any part or i)arts of the said territories, 
shall reinain in force.’ 

Under s. 22 of the Indian Councils Act, i86t (24 & 25 Viet, 
c. 67), tlie Covernor-Gcneral in Council has power at meetings 
for the purpose of mahing laws and regulations as aforesaid, and 
subject to the provisions therein contained, ‘to make laws and 
regulations for repealing, amending, or altering any laws or 
regulations whatever now in force or hereafter to be in force in 
the Indian territories now under the dominion oi‘ Her Majesty, 
and to make laws and r(‘gulations for all persons, whether Eritish 
or native, foreig]iors or others, and for all courts of justice what- 
ever, and for all places and things whatever within the said 
territories, and for all servants of the (lovei iiment of India within 
the dominions of princes and States in alliance with Her Majesty; 
and the Jaws and regulations so to be made by the Coveriior- 
Ccneral in Council shall control and supersede all laws and 
regulations in anywise repugnant thereto which shall have been 
made prior thereto by the governors of the presidencies of Fort 
Saint (leorge and llombay resj)ectively in Council, or the Governor 
or Ijieutenant-Governor in Council of any ])rcsidency or other 
territory for wdiich a council may he appoint('d, with pow'cr to 
make laws and regulations, under and by virtue of ibis Act: 
Provided aUvays, that the said Governor-General in (bnncil shall 
not have the power of mahing any laws or ngulations which shall 
repeal or in any way atVect any of the ])roYisions of this Act : 

‘ Or any of tlie piovisions of the Government of India Act, 183.3, 
and of the Guvennnent of India Act, 185.3, and of tlie 
Government of India Act, 1854, which after the passing of 
tliis Act shall i cmaiii in force : 

‘ Or any provisions of the Govcriinicnt of India Act, 1858, or of 
the Government of India Act, 1859 : 

* Or of any Act enabling the Secretary of State in Council to raise 
money in the i'liited Kingdom ibr the Government of India : 

' Or of the Acts for punishing mutiny and desertion in Her 
Majesty’s Army or in Her ^lajesty’s Indian forces rcsjiectively ; 
but subject to tlic provision contained in the (Government of 
India Act, 1833, s. 73, respecting the Indian articles of war: 

‘ Or any provisions of any Act passed in this present session of 
Parliament, or hereafter to lie passcal, or anywise affecting 
Her Majesty’s Indian territories, or llio inhahitants thereof: 

‘ Or wdiich may alfect the authority of Parliament, or the con- 
stitution and rights of the East India Oomjoany, or any part 
of the unwritten laws or constitution of the United Kingdom 
of Gloat Jlritaiii and Ireland, whereon may depend in any 
degree the allegiance of any person to the Crown of tlie 
United Kingdom, or the sovereignty or dominion of the Crown 
over any part of the said territories.’ 
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Under s. i of the Government of India Act, 1865 (28 & 29 Viet. Cu. III. 

c. 15), the Governor-General of India has power, at meetings for 

tlie piir[>ose of making laws and regulations, to make laws and 
r(‘gulations for all Ihitish sulyects of Her AInjesty wiihin the 
dominions of princes and Stales in India in alliance with Her 
]\Iajesty, whether in the service of the Govennnent of India or 
otherwise. 

Under s. i of tlie Indian Councils Act, 1869 (32 & 33 Ylct. e. 98), 
tlie Governor-General of India in Council lias power, at meetings 
for the purpose of making laws and regulations, to make laws and 
regulations for all persons being native Indian subjects of Her 
Majesty without and bejmnd as well as withbi the Indian territories 
under the dominions of Her ^lajesty. And under s. 3 of the same 
Act a law or regulation so made is not to bi; invalid by reason only 
of its repealing or affecting ss. 81, 82, 83, 84, 85, or 86 of the 
Government of India Act, 1833. 

Tlio Tiidiaii Marine Service Act, 1884 (47 & 48 Viet. c. 38), 
gives power to make laws for tlie Indian .Marine Service. 

Section 45 of the Govonnnent of India Act, 1833 (.3 ^ 4 ^Vill.IV, 
c. 83), enacts that all laws and. regulations made under that Act, 
so long as tlnw remain unn^icaled, shall he of the same force and 
etTcct within and tliroiighout the Indian territories as any Act of 
Parliament would or ought to ho within the same territories, and 
sliall he taken notice of by all courts of justice whatsoever witliin 
the sarm; territories iii tlie same inaniier as any public Act of 
Parliament would or ought to be taken notice of, ami it shall not 
he necessary to register or publish in any court of justice any laws 
or regulations made by the said Governor-General in (.Vmneil. 

Tin’s enactment has not been repealed, but the first jiart of it 
applies in terms only to laws nnide under the })0\vers given by tlu^ 

Act of 1833, and is not reproduced in the Act of iS6f, or expressly 
made ajiplicable to laws made under the powers given by tliat Act. 

Its repetition or ajiplication w'as probably eonsideied unnecessary 
in t86i. The exemption from the obligation to register, which 
is in general terms, was enacted with refei’enco to the {piestioiis 
which bad arisen as to the necessity for registering enactments 
made nmh'r various statutory ]>owers conferred belbre 1833. (See 
above, pp. 62, 89.) 

The powers of legislation rcproduci'd in this Digest are not 
exhaustive. Under various Acts of J Parliament the Indian Legis- 
lature, like other llritish legislatures with limited powers, lias 
power to make laws on }?artieul;ir subjocis with more extensive 
operation than laws made \iiider its onHiiary ])owers. See e. g. 
the Extradition Act, 1870 (33 & 34 Viet. c. 32, s. t 8), the Slave 
Trade Act, 1876 (39 & 40 Viet. c. 46, s. 2), the Engitive Offenders 
Act, 1881 (44 Sc 45 Viet. c. 69, s. 32), the Colonial Courts ol 
Admiralty Act, 1890 (53 Sc 54 Viet. c. 27), the Colonial Probates 
Act, 1892 (35 Sc 36 Vii't. c. 6, s. i), and the Mcrdiaiit Shipiiiiig 
Act, 1894 (57 & 58 Viet. c. 60, ss. 264, 368, 735, 736.) 
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II. 111. Tlie leading case on the general powers of the Indian Legislature 

is The Queen v. Burah (1878), L. K. 3 App. Gas. 889. The Indian 

Legislature had ixassed an Act (XXII of 1869) purporting: — 
First, to remove the Garo Hills from the jurisdiction of the 
ordinary civil and criminal courts, and from the law applicable 
to those courts, and, secondly, to vest the administration of civil 
and criminal justice in those territories in officers appointed hy 
the Lieutenant-Governor of Bengal. The Act was to come into 
02)eration on a date to be fixed by the lieutenant-governor. By 
the ninth section the lieutenant-governor was empowered, by 
notification in the Calcutta Gazette, to extend all or any of the 
provisions of the Act to certain neighbouring mountainous districts. 
The validity of the Act, and particularly of the ninth section, was 
(|uestioned, but was maintained by the Judicial Committee of the 
Privy Council, who held (i) that the Act was not inconsistent 
with the Indian High Courts Act, i86t (24 & 25 Viet. c. 104), 
or with the Charter of the Calcutta High Court ; (2) that it was 
in its general sco])e within the legislative ])oweis of the Governor- 
General in Council ; (3) that the ninth section was conditional 
legislation and not a delegation of legislative power, and (4) that 
where plenary powers of legislation exist as to particular subjects, 
whether in an imperial or in a provincial legislature, they may be 
well exercised, either absolutely or conditionally ; in the latter 
case leaving to some external authority the time and manner of 
cai’ryiug its legislation into effect, and the area over which it is 
to extend. 

Lord Hclborne, in delivering the judgement of the Judicial 
Committee, expressed Ijimself as follows : — 

‘The Indian Legislature has powers expressly limited by the 
Act of the Imperial Parliament which created it, and it can, of 
course, do nothing ])cyond the limits which circumscribe these 
powers. But, when acting within these limits, it is not in any 
sense an agent or delegate of the Imperial Parliament, but has, 
and was intended to have, plenary powers of legislation, as large, 
ajid of the same nature, as those of Parliament itself. The 
established courts of justice, when a question arises whether the 
j)rescribed limits have been exceeded, must of necessity determine 
that question ; and the only way in which they can properly do 
hO is by looking to the terms of the instrument, by which affirma- 
tively the legislative powers were created, and by which negatively 
they arc i*estricted. If what has been done is legislation within 
the general scope of the affirmative words which give the power, 
and if it violates no express condition or restriction by which that 
power is limited (in which category would of course be included 
any Act of the Imperial Parliament at variance with it), it is not 
for any court of justice to inquire further, or to enlarge con- 
structively those conditions and restrictions.' 

The same principles have been since laid down with respect to 
colonial legislatures in the case of Powell v. Aj^llo Candle Com- 
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'pany^ (1885) 10 App. Cas. 282. See also Harris v. Davies, (1885) Ch. HI. 

10 App. Cas. 279, and Musgrove v. Chun Teeong Toy, [1891] 

L. R. A. C. 274 (the Chinese immigration case). 

In fSjyrigg v. Siggan, [1897] A. C. 238, it was held on appeal 
from the Cape that a power for the governor to add to tlie 
existing laws already proclaimed and in force in Pondoland such 
laws as he should from time to time by proclamation declare 
to be in force in those territories, did not authorize the issue of 
a proclamation for the arrest and imprisonment of a particular 
chief. 

(b) The expression used in the Indian Councils Act, 1861, is 
‘ the Indian territoi ies now under the dominion of Her ^lajcsty.’ 

But s. 2 of the Indian Councils Act, 1892 (55 & 36 Viet. e. 14), 
explains that this is to be read as if the words ‘or hereafter’ 
were inserted after ‘now/ (.Consequently it is represented by 
British India, which means the territories for the time being 
constituting British India (sec s. 124 and the notes thereon). 

(c) The Act of 1861 gives power to make laws ‘for all servants 
of the Covernment of India within the dominiojis of princes and 
States in alliance with Her ^lajcsty.’ The Act of 1865 gives 
power to make laws ‘ for all British subjects of Her ]\lajesty 
within the domini(»ns of princ(‘8 or States in India in alliance 
with Her Mnjesty, whether in the service of the Covernment 
of India or not.’ Coiise(|uently it may be argued that the power 
to make laws for servants of the Government of India, as 
distinguished from British subjects generally, extends beyond 
the Native States of India. But, having regard to the sense in 
which the phrase ‘ princes and States in alliance with Her Majesty’ 
is commonly used in Acts relating to India, it seems safer to 
adopt the narrower consti'uction and to treat the expressions 
i]i the Act of i86i and in the Act of 1865 as synonymous. See 
below, p. 445 \ 

The expression ‘ Govermneiit of India’ is defined by the Indian 
General Clauses Act (X of 1897), in terms which would exclude the 
local Governments. But this definition does not apply to the 
construction of an English Act of Parliament, and the expression 
‘servants of the Covernment of India’ in the Act of t86i would 
doubtless bo held to include all servants of the Crown employed 
by or under the Government of India, whether directly em])loycd 
by the Government of India in its narrower sense, or by or under 
a local Government, and whether British subjects or not. See 
the definition of ‘ Government ’ in Act X of 1897, s. 3 (21). 

It has been argued that the expression ‘British subjects of Her 
Majesty’ was used in the Act of 1865 older and narrower 

sense, as not including persons of Asiatic descent. If so, the^’C 

^ On general principles, tliere would seem to be no objection to legis- 
lation conferring jurisdiction in respect of an olfence committed by 
a servant of the Crown in any foreign country, where the offence 
consists of a hncaoh of his duty to the Crown, 
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Cii. III. would be no power under this enactment to legislate for natives 
of Ceylon in the Nizam’s territories. But tliis seems a narrow 
view. See below, pp. 445-448. 

{(I) The Indian Articles of War are contained in Act V of 
1869, ns amended by Act XII of 1894. The words ‘or followcis’ 
do net occur in the Act of 1833, but their insertion seems to be 
justified l)y the Army Act, which, after a saving for Indian 
military law respecting ollicers or soldiers or followers in Her 
Majest3’s Lidian forces, being natives of India, enacts (s. 180 (2) 
{h) ) that, ‘ For the purposes of this Act, the expression “ Indian 
militaiy law means the Articles of War or otlu;!* matters made, 
enacted, or in force, or wliieh may hereafter be made, enacted, or 
in foiee, under the authority of the Government of India; and 
smdi artich'S or other matters shall extend to sucli native officers, 
soldi(Ms, and followers, wherever serving/ 

(t^) The Fast India Company used to keep a small naval force, 
known first as flie Bombay Marine, and afterwards as the Indian 
Na\y. This force was aholislied in 1863, when it was decided 
that the 1 loyal Nav}’’ should undertake the defence of India against 
serious attack by sea., and shouhl also provide for the performance 
of file duti('s ill tlie Persian Gulf which had Ix'en prc'vioii.sly under- 
taken by the Indian Navy. After the aholitiou of the Indian 
Navy, two small services, the Bengal Marine and the Bombay 
Marine, came into existence for local ])ur])oses, but were found 
to be. ex])ensive and iiienicieiit, and accordin^’ly the Govern- 
ment of India amalgamated tlicni into the I’orco now known 
as the Indian IMavine. According to the preamhle to the Indian 
^Marine Service Act, 1884 (47 & 48 Viet. c. 38), tliis force was 
‘ tinployed under the direction of the Governor- General in ( Wncil 
for the iran^poi't of troops, the guarding of convict setfleiucnts, 
tlie suppression of jhracy, the survey of coasts and liarhoiirs, the 
visiting of lighthouses, the relief of distn s.sed or -wrecked vessels, 
and other local objects,^ and was maintained out of the revenues 
of India. 

The ships on this cstahllslimeiit were Government ships, hut 
did not foi’TM part of the Royal Na\\v, and consequently did not 
fall within the provi.dons either of the Merchant Shi])j)ing Acts 
on the ojie liaiid, or of the Naval Diseijdlne Act (29 & 30 Viet, 
c. 109) on tlie other, or of any eornspondiug Indian (‘nactments. 
They were in fact in the same kind of ])Osition as some of the 
V('ss(ds eiujdoyed by tlici Board of Trade and by tlie Post Otlice in 
Bvltisli waters. Under these circumstanees it was thouglit ex- 
pedient that the Governor-General in Council should liavo power 
to make laws for the maintenance of discipline in their service ; 
and, accordingly, the Indian Marino Service Act, 1884, was passed 
for this purpose. It enabled the Govmnor- General in Council, 
at legislative meetings, to make laws for all persons employed or 
servii!;: in or belonging to Her Majesty's Indian Marine Service, 
but the punishmmits were to be of the same character as those 
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under the Navy Acts, and the Act was not to operate beyond the 
limits of Indian wafers as defined by tlie Act, i. e. the old limits 
r)f tlie East India Company's cluirter. The reasons for tlie 
limitation to Indian waters were, donidless, that it was desirable 
to maintain the local charactin* of the objects for which, according 
to the preamble, the establishmei^ was maintained ; that, if, under 
exceptional circumstances, a sliip belonging to the establishment 
was sent to English waters, on transport service or otherwise, no 
practical dilliciilties in maintaining discipline were likely to arise ; 
and that it was not desiralde to give to these ships and to their 
officers, outside Indian waters, their proper sphere of operations, 
a status practically eipii valent to that of the Jloyal Nav3^ The 
officers of the Indian Marine Hcrvice are appointed by the 
(lOvernoi-General in Council, but <lo not hold commissions fi'om 
tiie Queen, and conseqiKmtly cannot exei’cisc powers of command 
over office I S and men of the Iioyal Navy. The shijis are unarmed, 
and therefore are practically of no use for the suppression of 
j)iracy. In time of war, however, the (Jiieen may, by IVo- 
chnuation or Order in Council, direct that any vessel belonging 
to the Indian ]\[arinc Service, and the men and officers serving 
therein, shall be niuler tin; <’ommand of the senior ]}aval officer of 
the station wlieic the vessel is, and while the vessel is under such 
command, it is to bo deemed, to all intents, a vessel of war of tiie 
Royal Navy, and the itk'Ji and otlicers ar(‘ to be under ilio Naval 
Discipline Act, and subject to regulations issinal Iw the Admiralty 
with the concuiTeiicc of the »Secretary of State for India in 
(Amncil (47 & 48 \'ict. c. 38, s. 6). 

Ibider tlie power conferred by the Indian Marino Servi(?e Act, 
1884, the Indiaji Legislature passed the Indian Marine Act, 1887 
(Aet NIV^ of 1887), which estahlislics lor tlie Iinlian Marii.e 
Sei’viee a code of discipline corresjionding to that in foive foi* the 
Royal Navy, and declares that (diapter YU of tlu' Indian renal 
Code, ‘as to otleiices I’elating to the Army and Navy,’ is to apjdy 
as if Her Majesty’s Lidiaii Marine Service were comprised in the 
Nbny of the (^)uecn (s. 79). 

On the relations between the. Royal Navy and the Indian 
Marino 8erviee, see the evidence given liy 8ii‘ John Hext and 
others in the First Report ol the Royal Commission on the ad- 
ministration of tlu; expenditure of India (1896). 

(f) The words ‘or over any persons lor whom the Governor- 
Geiieral in Council has power to make laws’ are not in tlie Act 
of 1861, hut seem to he implied by the context. 

(g) ‘AlVecting’ would probably be construed as equivalent 
to ‘ altering.’ 

(h) The short titles given by the Sliort Titles Act, 1896, arc 
substituted in ilio text for the longer titles used in the Actot 1861. 
It will he observed tliat, subject to the exceptions here specified, 
the rarliamentary enact nioiits relating to India may be repealed or 
altered by Indian legislaiioii. This power is saved by the language 


Ch. hi. 
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Cji. hi. used ill producing these enactments in the Digest. See e. g. ss. 
loi, 103, 105. 

[i) The language of the Act of 1861 is: ‘any provisions of any 
Act passed in this present session of Parliament, or hereafter to 
be passed, in anywise alTocting Jfer Majesty's Indian territories, 
or tlie inhabitants thereof.’ Sec K. v. Meares^ 14 Bengal Law 
Rei^orts, 106, 112. 

( ;) 44 & 45 Viet. c. 58. Under s. 136 of this Act as amended 
by s. 4 of the Army (Amendment) Act, 1895 (58 & 59 Viet. c. 7), 
the pay of an officer or soldier of Her Majesty’s regular forces 
must lie paid without any deduction other than the deductions 
authorized by this or by any other Act, or by any Royal warrant 
for the time being, or liy any law passed by the (lovernor-th'iieral 
of India in Council. Thus tlie Indian Legislature has power to 
authorize deductions from military pay, but this power can hardly 
be treated as power to amend the Army Act. 

[h) After tliese words followed in the Act of 1861 the words 
‘ or the constitution and rights of the East India Company.’ 
It will be I’emembered that the (\)mpany was not formally 
dissolves I until 1874. 

(?) ‘ When'on may depend . . . United Kingdom.’ These words 
are somewhat iiidelinite, and a wide meaning was attributed 
to them by .Mr. Justice Norman in the case of In ih.e nmtter of 
Ano'tr Khan, 6 Uengal Law 1 {('ports, 392, 456, 459. In this 
case, which turned on the validity of an ariTst under P('gulation 
III of t8t8, the powers of tln^ Indian Legislature under suc- 
cessive charters and <*nactments were fully discussed. 

(??i) Arc the words ‘or the sovereignty,’ (tc., to be connected 
with ‘whereon may depend,’ or with ‘alTecting’? Probably the 
latter. If so, legislation to authorize or confirm the cession of 
territory is ])laced by these words beyond the powers of the 
Indian Legislature. The power of tlie Ci’own to ced(^ territory 
in India and (dsewher(' was fully discussed in tlie Bhaunagar 
case, Darnodhar Khan v. JJamini Khanji, I. L. B. i Bom. 
367, L. li. 2 App. Cas. 332, where the Judicial Committee, 
without cxpi'essly deciding the main (juestion at issue, clearly 
intimated that in their opinion the (Aown ])oss(’Sscd ilu^ ])ow('r. 
Tiiis o])inion was followed by the high court at Allahabad in the 
case of Laclinti Narayan v. lioja Pratah Ainyh, I. L. B. 2 All. i. 
See further, Sir H. S. Maine’s Minute of 1868 on the Bampoic 
Cession case (No. 79), and the debates in Parliament in 1890 on 
the cession of Ibdigoland, and the Anglo-Cerman Agreement Act, 
1890 (33 & 34 Viet. c. 32), by which the assent of Parliament was 
given to the agr(;emcnt for that cession. 

(ri) i.e. a chartered high court. Hce s. 124. 

(0) This re])roduces 3 & 4 Will. IV, c. 85, s. 46, and is the reason 
why the saiu-tion of tlie Secretary of State in Council is recited in 
the preamble to the Punjab Courts Act, 1884 (XVIII of 1884, 
printed in the Punjab Code). 
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(1) ) ‘ Any authority in India/ The words of the Act arc : ^ the 
Governors of the rrcsidcncies of Fort Bt. George and Bomhay 
respectively in Council, or tlie Governor or Lieutenant-Governor in 
Council of any presidency or other territory for wliicli a council 
may be appointed, with power to make laws and regulations hy 
virtue of this Act/ 

{q) These were the old limits of the East India Company’s 
charter. 

64 .-(i) («) At a legislative meeting of the governor- 
generaFs council no business shall be transacted other than 
the consideration of measures introduced [or proposed to be 
introduced] [h) into tlie Coun(dl for the purpose of enactment, 
or the alteration of rules for the conduct of business at 
legislative meetings. 

(2) At a legislative meeting of the governor-generaFs 
council no motion shall be entertained other than a motion 
for leave to introduce a measure into the council for the 
j)urpose of enactment, or having reference to a meas\ire 
introduced [or proposed to be introduced] (/>) into the council 
for that ])urpose, [or having reference to some rule for tlu' 
conduct of business] [h). 

(3) It shall not be lawful, without the previous sanction 
of the governor-general, to introduce at any legislative 
meeting of the govornor-generaFs council any measure 
affecting — 

{a) The public del)t or public revenues of India or imposing 
any charge on the revenues of India (c) ; or 

(Jj) The religion or religious rites and usages of any class 
of Her Majesty^s subjects in India; or 

(e) The discipline or maintenance of any part of Her 
Majesty^s military or naval forces ; or 

[d) Idle relations of the Government with foreign priiu'cs 
or States. 

(4) Provided that the Governor-General in Council may, 
with the sanction of the Secretary of State i'll Council, make 
rules authorizing at any legislative meeting of the gover- 
nor-generaFs council a discussion of the annual financial 

P 2 
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statement of tlie Governor-General in Council and the asking 
of questions, hut under sucli conditions and restrictions as to 
subject or otherwise as may be iti the said rules prescribed 
and declared. No member at any sucli meeting of the 
eouneil shall have power to submit or propose any resolution 
or to divide the eouneil in res})eet of any such linaneial 
discussion or the answer to any question asked under the 
authority of this section or the rules made under this sub- 
section. Rules made under this sul)-section shall not bo 
subject to alteration or amendment at legislative meetings 
of the council [d). 

{(i) As to the ohject with which this section was frniiUMl, sec 
])iir. 24 of 811* C. Wood s dispatch of Auifust 9, 1861, htdow, 
P- oh,y ^ ^ 

(b) The words ‘or propo>cd to he introduced’ ;iiid ‘or having 
reference to some rule for the conduct of business’ arc not in the 
Act of 1861, hut represent the existing practice. 

(c) The words ‘or imposing any charge on tlie revemu's of India’ 
might ])erhaps be omitted as unnece.ssary. 

(d) I’his ])roviso reproduces the alterations made liy the Act of 
1892. The rules arc set out below, p. 348. 

65. —(i) When an Act has ).)een passed by the governor- 
general’s council at a legislative meeting, the governor- 
general, whether he was or was not present in council at 
the passing thereof, may de<*lare that he assents to the Act, 
or that he withholds assent from the Act, or that h(‘ res(‘rves 
tin* Act for the signification of Her Atajesty^s pleasure thereon. 

( 2 ) An Act of the (iovcinor-Gencral in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in tin* (-ase of an Act reserved for the signifieatioii 
of Her AIaj(*sty’s pleasure, until ll(‘r Majesty has signified 
her assent to the governor-general through the Secretary 
of Slate in Council, and that assent has heen notified in the 
Gazette of India. 

66. — (i) When an Act of the Governor-General in 
(.’oniieil has been assented to by the governor-general he 
mu-t send to the Secretary of State an authentic copy 
thereof^. 
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(2) It is lawful for Her Majesty to signify tlirougli the Cn. III. 
Secretary of State in Council her disallowance of any 

such Act. 

(3) Where the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Act, as from the date of 
the notification, becomes void accordingly [a). 

(a) Wl)en an Act lias been passed by the Governor-General in 
Council the Secretary of State usually sends a dispatch intimating 
that the Act has been considered in council and will be left to 
its operation. Hut this formal expression of approval is not 
essential to the validity of the Act. 

67. — (i) The Governor- General in Council may at legis- f .r 

lativc meetings of the governor-geiieraPs eouncil, subject ^ 

to the assent of the governor-general, make rules for 

conduct of business at legislative meetings of the council, 67. s. ib.'l 
and for prescribing the mode of promulgation and anthenti(*a- 
tiou of Acts made at such meetings ; but any such rule may 
be disallowed by the Secretary of State in Council, and if 
so disallowed has no elfect. 

These rules are set out helow, p. 327. As to ihc principles on 
which the original rules were framed, st'C par. 16 of Sir G. AVood's 
dispatch of Aiigiibt 9, 1861, helow, p. 563. 

68. — (i) {a) The local Government (/>) of any part of Tuwei h) 
British India to wliicli this section for the time being applies nnhaums. 
may propose to the Governor-General in Council the draft of 

any regulation for the peace and government of that part, 2.] 
with the reasons for ])roposing the regulation. 

(2) Thereupon the Govenior-Gcneral in Council may take 
any such draft and reasons into consideration, and when any 
such draft has been a])provcd by^ the Governor- General in 
Council and assented to by the governor-general (^*), it must 
be published in the Gazette of India and in the local official 
gazette, if any, and tli(‘renpon has the like force of law and 
is subject to the like disallowance as if it had been made by 
the Governor-General in Council at a legislative meeting. 
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(■if. in. (3) The govcrnor-g-encral must send to the Secretary o£ 
State an autlientic copy oi! every regnlatiou to which he lias 
assented under this section. 

(4) The Secretary of State may by resolution in council 
apply this section to any part of l^ritish India as from a date 
to be fixed in the resolution^ and withdraw the application of 
this section from any part to which it has been a])})licd (//). 

(a) This power was ooiiferrcd by the Act of 1870, Avitli the 
object of providing a more siiiniiiary legislative pi’ocedure for tlie 
more backward parts of British India. Tlie enactment conierring 
the power was passed in conserpienco of a dispatch from the 
Government of India drafted l)y Sir K. S. Maine. (See ^Minutes 
by Sir IT. S. .Maine, Nos. 67, 69.) The regulations made luidcr 
it must 1)0 distinguished from the old Madras, Ikmgal, and Bond)ay 
regulations, which were made ])efore 1(833 ly the (Joverjiments of 
the thi'ee presidcmcics, and some of which are still in force. 

(/)) ‘Local Goverimieiii’ is defined by s. 124. 

(c) It will be observed that the Governor-General in Council 
cannot amend the draft. 

(d) The Indian Statute Book has from the cai'liest times con- 
tained ‘ deregiilatioiiizing' enactments, i. e. enactments barring, 
com])letely or j)artially, the application in the more backward 
and less civilized parts of the country of the ordinary law, which 
was at first contained in the old ‘regulations.' These enactiuents 
took varied and sometimes very complicated forms, so that, in 
course of time, doubts aiu^ri*, and it became occasioJially a matter 
of considerable difliculty to ascertain what laws were and wliat 
were not in force in the different ‘ dercgulationized ’ tracts. The 
main object of the Sclu'duled Districts Act, 1874 (XIV of 1874), 
was to provide a method of removing these doubts by means of 
notifications to be issiud ly the Executive Government. Tlie 
picamble I’cfcrs to the fact that ‘ various parts of British India 
had nevei’ been brought within, or had from time to time been 
1‘emoved from, the operation of the general Acts and regulations, 
and the jurisdiction of the ordinary Courts of Judicature'; that 
‘ doubts had ai isen in some cases as to which Acts or regulations 
were in force in such pai ts, and in other cases as to what were the 
boundaries of siicli parts’; and that ‘it was expedient to provide 
readier means for ascertaining the enactments in force in such 
territories and the boundai'ies thereof, and for administering tlie 
law therein.' The Act then proceeds to specify and constitute 
a number of dei'egulaf ionized tracts as ‘scheduled districts,’ to 
give the power of declaring by notification what enactments are, 
or are not, aclually in force in any scheduled district, and to 
provide for extending by notification to any ‘scheduled district,' 
with Qv without modifications or restrictions, any enactment in 
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force in any part of British India at tlic date of the extension. Cn. III. 

The Act also ^ives powers to appoint ollicers for the adinliiistration 

of a sclieduled district, and to iTi,ailatc their jjrocedure and the 
exeivise of their powers tlieroiji, and also to settle (picstions as to 
the boundaries of any sucli tract. A large nuinbei* of declaratory 
and extending notifications have been issued under the Act. 

Every distiict to which 33 Yict. c. 3, s. i (reproduced by this 
section of the Digest), is made a))plicablc thereupon becomes by 
virtue of s. 1 of the Indian Scheduled Districts Act, 1874 (XIV 
of 1874), a scheduled district witbin the meaning of that Act and 
of the Indian Gcneial (.'lauses Act, 1897 (X of 1897, s. 3 (49)). 

The Scheduled Districts Act, 1874, is immediately followc'cl in the 
Indian Statute Book by the Laws Local Extent Act, 1874 (XV 
of 1871), the object of which is to remove doubts as to the 
a])plicalion of certain (‘iiactments to the whole or particular parts 
of British India. This Act also uses the ex])ressiou ‘scheduled 
dlsti'ict,’ but in a s(!nse which has in the course of time L'comc 
ditferent from that in which tin* term is used in tlu' Scheduled 
Districts Act, Tln^ lists of scheduh'd districts a])pended to the 
two Acts were originally id(*ntical, but since 1874 eight A(;ts 
have been passed which have amended or partially re])ealed the 
list in Act XIV, but have not in all cases made corres])onding 
alterations in the list annexed to Act XV. Moreover, certain 
regions not included in the oidginal schedule have, by reason of 
the ayiplication to them of 33 Viet. c. 3, s. 1, become ipao fado 
scheduled districts. The lA'gislative Department of tlu' (loveru- 
ment of India has published lists of the ‘ territories which are 
“ deregulationized,'' “scheduled,’' and subject to the statute 33 
Viet. c. 3, s. I, respectively.’ 

69 . The g'ovenior-o'onernl may in eases of oinoro’eney Power to 
make and proinulouto ordinaiicevs for the peace and good 
government of ILitisli India, or any part tliereof, and any 
ordiiian(.*e so made has, for sueli ])eriod not. exeeeding six ‘mor^ 
months from its ])romulgation as may bo deidarccl in tlie [*24 1 25 
notifieation, the like force of law to a law made by the - 

Oovernor-doiieral in Council at a legislative meeting; but 
the power of making ordinances under this section is subject 
to tlie like restrictions as tlie power of making laws at 
legislative meetings; and any ordinance made under this 
section is subject to the like disallowanee as a law passed 
at a legislative meeting, and may be controlled or supersedea 
by any such law. 

The power given hy this section should be called into action 
only on urgent occasions. It has only l^eii exercised six times. 
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The reasons for a resort to it should always l)e recorded, and these, 
together with tlic Ordinance itself, should he submitted without 
h ss of time to Her Majesty's Government. Paragraph 26 of Sir 
C. Wood’s dispatch, below, p. 566. 

Local Legidalures, 

70 . The Governor of Madras in Council, the Governor 
of Bombay in Council, the Lieutenant-Governor of Ikuigal 
in Council, the Lieutenant-Governor of the North-Western 
Provinces and Oudh in Council, the Lieutenant-Governor of 
the Punjab in Council, the Lieutenant-Governor of Burma 
in Council, and any lo(‘al legislature which may be hereafter 
constituted in pursuance of the Indian Councils Act, 1861, 
are local legislatures within the meaning of this Digest. 

This section follows substantially the definition of ‘local 
legislature' in the Indian Councils Act, 1892 (55 k 56 Yict. 
c. 14, s. 6), 

71 . — (i) The legislative powers of the Governor of 

Aladras in Council and the Governor of Bombay in Council 
are exercised at legislative meetings of their respective 
councils. 

(2) F()r the exercise of those powers the governors of 
Madras and Hombay resj)ectively must nominate persons 
resident in India to be additional members of their councils. 

(3) The number of the additional members of each of the 
said councils (besides the advocate-general of the province 
or officer acting in that capacity) is such as to the governors 
of Madras and Bombay respectively from time to time seems 
expedient, but must be not less than eight nor more than 
twenty ( 4 ). 

(4) The advocate-general or acting advocate-general for 
the time being of the province must be appointed one of the 
additional members of the council of the governor of that 
province. 

(5) Of the additional members of each of the said councils 
at least one-half {(i) must be persons who are not in the 
civil or military service of the Crown in India, and if any 
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su(;h additional member accepts oHice under tlie Crown in Ch. III. 
India, bis scat as an additional member thereupon becomes 
vacant. 

( 6 ) The term of office of an additional member of either 
of the said councils [other than the advocate-general or 
acting advocate-general] (d) is two years. 

(7) An additional member of either of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no others. 

( 8 ) The (xovernor-General in Council may, with the 
approval of the Secretary of State in Council, make regula- 
tions (c) as to the conditions under which nominations are to be 
jnade under this section, and prescribe the manner in which 
such regulations are to be carried into effect. 

{a) Tills section reproduces the provisions of the Act of i86i, 
as niodilied by tlio Act of 1892. 

[ 0 ) The jiuniboi' under the x\ct of i86i was not less than four 
jior more than eight. 

(c) ‘One-half.' Docs tiiis include the advocate-genoran Tlio 
2)(»int does not seem clear. 

((/) The words in square brackets probably express the effect of 
the existing law, but tlic constriiclion is not clear. 

(cj {See these regulations below, j)p. 339, 341. 

72.-(i) At every legislative meeting- of the council of Proccduiv 

the Governor of iMadras, or of the Governor of Jloinbay, lativ^ 

the governor or some ordinary member of his council, 

and at least four other members of the council, must be l‘ Madras 

11(1 Bom- 

present. .ay. 

(2) The governor, if present, and in bis absence the senior ^7 

ordinary member ((/) of his council, presides. 34 > 

(3) In ease of difference of opinion at any siudi legislative 
meeting, the opiiiion of the majority prevails. 

(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or easting vote. 

(5) Any such legislative meeting must be held at such tinio 
and place as the governor appoints, and may be adjourned by 
the governor or by the person presiding at the meeting if so 
authorized by the governor. 
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Ch. hi. (a) The expression in the Act of i86i is ‘senior civil ordinary 
inoinbor/ and the word ‘civil' was pcrliaps intended to exclude 
the local comniandc'i-in-chief, who, however, was an extraordi- 
nary member. If so, tlic word has become unnecessary since the 
passing of tlie Madras and Bombay Armies Act (56 & 57 A^iet. 
e. 62). 
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73. — (i) The meinl)(3rs of tlie eoiineils of the Lieutenant- 
do vernor of Bengal (^/), of the Lieutenant- Governor of the 
North-AA^estern Proviiu'es and Oudh ( 4 ), of the Lieutenant- 
Governor of the Ihinjah ( 4 )^ of the Lieutenant-Governor 
of Burma [h), and of any lieutenant-governor for wliose 
proviiK-e a local legislature is liereafter constituted, must he 
such p{‘rsons resident in India as tbe lieutenant-governor, 
with tlie approval of tlie governor-general, nominates, subject 
to this (pialilleation, that not less than one-lhird of the 


members of each council must be persons who are not in 


the civil or military servi(‘e of ihe Crown in India. 


(2) The number of the members of tlie council of the 


Lieutenant-Governor of Bengal, of the council of the Lieu- 
tenant-Governor of (he Norih-AAh'stcrn Provim-es and Oudh, 
of the council of the Lieutenant-Governor of the Punjab, 
and of the council of the Lieutenant-Governor of Burma, 
is such as the Governor-General in Council may from time 
to time fix by proclamation, but must not be more than 
twenty for Bengal and not more than fifteen for the North- 
W estern Provinces and Oudh (rf). 

(3) The number of the members of any council of a 
licutenani -governor which may be hereafter constituted for 
legislative purposes must be that fixed by the notification 
under which the council is constituted. 


(4) The term of office of a member of a lieutenant- 
governor^s council is two years. 

(5) The Governor-General in Council may, with the 
approval of the Secretary of State in Council, make regu- 
lations as to the conditions under which nominations are 


to he made under this section, and prescribe the manner 
in which such regulations are to be carried into effect (d). 
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(a) Section 44 of tlie Indian Councils Act, 1861, enacted tluit tho Cn. III. 
(Jovernor-Gencral in Council, so soon as it sliould appear to liiin 
expedient, sliould, liy pioelamaiion, extend the pi-ovisions of tlie 
Act touching the nuiking of laws and regulations foi* the peace 
and good govoriuncnt of the presidencies of Fort Saint George and 
Bombay to tho Bengal division of the Presidency of Fort William, 
and should s[)ecify in sucli proclamation the period at which such pro- 
visions should have eirecl, and Ihe number of councillors which the 
lieutenant-governor of the said division might nominate lor his 
assistance in making laws and regulations. Accordingly a legis- 
lative council was established for Bengal by proclamation of January 
18, 1862. Calcutia Gazette, 1862, pp. 227, 228. 

(d) By s. 44 of the Indian Councils Act, i8hi, the Governor- 
General in Council was also ('inpowercd to extend (he provisions 
of the Act to the territories known as the Noi th- Western Provinces 
and tho Punjab respectively. A legislative council was established 
for tho Norili-Weslein Provinces and Oudh (ogciher (see the 
])owors under th(' next section), by proclamation of November 26, 

1886. Legislative councils were establi.^hed for tla^ Punjab and 
Bui'ina by proclamation of April 9, 1897. Tlu' Jiiimber in each 
case was fixed at nine. 

(c) By th(^ Act of 1892 (f)0 Sc 56 Viet. c. 14, s. 1) the Govm’iior- 
General in Council was em]M)wered to increase by proclamation 
the mimbei' of legislative councillors for Bengal and for the Nortli- 
Western Provinces and Oudh, subject to the maximiun limit of 
twenty and fifteen. The number i'or Bengal was, by proclamation 
of l\rarch 16, 1893, fixed at twenty. The iiumbcr for the North- 
Western Provinces and Oudh was, by proclamation of the same 
date, fixed at filtcen. 

(d) This powei* was given by the Act of 1892. Sec the r(‘gu- 
lations below, pp. 343, 346. Those lor the Punjab and Burma 
have not yet been issued. 


74 . — (t) The (Tovernor-Geiioral in Council nniv, with tho Bnvor t.. 

^ ^ ^ , constituf*' 

previous approval of the Secretary 01 State m Louncilj andnewbu-.a 
by notification in the Oazelte of India, constitute a new 
province for leg*islativc purposes, and, if necessary, aptioint [24 & 25 

. » let. e, 

a lieutenant -g-overnor for any siudi province, and constitute 67, .s.s. 46 
the Lieutenant-Oovernor in Council of the province, as from'^^*^ 
a date spocitied in the notiheation, a local legislataire for that 
province, and fix tlie number of the lieutenant-g’overnor^s 
council, and define the limits of the province for wliich the 
Lieutenant-Governor in Council is to exercise legislative powers. 

(2) Any law made by the local legislature of any province 
shall continue in force in any part of the province severed 
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Oil. III. therefrom in pursuance of this section until suspended by 
a law of the governor-general or of the local legislature to 
whose province the part is annexed (a), 

(a) This section is intended to give the effect of the existing 
enactineiits in the Act of i86i (24 & 25 Viet. c. 67, ss. 46-49), 
which run as follows : — 

‘ 46. It sliall ho lawful for the governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the like provisions shall he applicable ; 
and, further, to ap2)oint from time to time a lieutenant-governor 
to any province so constituted as aforesaid, and from time to time 
to declare and limit the extent of the authority of such lieutenant- 
governor, in like manner as is provided by tluj Government of 
India Act, 1854, respecting the lieutenant-governors of Bengal 
and the North-Western Provinces. 

‘47. It shall be lawful for the Governor-General in Council, by 
such proclamation as aforc'said, to fix the limits of any presidency, 
division, province, or territory in India for the pui‘])oses of this 
Act, and furtlier by proclamation to divide or alt(U* from time to 
time the limits of any such presidency, division, province, or 
tdTitory. for the said purposes. Provided always, that any law 
or regulation nnuh; by the Governor or Lieutenant-Governor in 
(kuincil of any presidency, division, province, or territory sluill 
continu (3 in force in any part thereof which may be scvcri d thcie- 
from by any such proclamation, until superseded by law or regulation 
of the Governor-General in Council, or of the Governoror Lieuteiiant- 
Goveriior in (kjuncil of tlie ju'esidency, division, province, or tcrritoiy 
to which siicli ])arts may become aniU'xed. 

‘ 48. It sliall lie lawful for every such Lieutenant-Governor in 
Council thus constituted to make laws for the peace and good 
govoriimeut of his respective division, province, or territory ; and, 
except as othci’wise herein before specially provided, all tlie pro- 
visions in this Act contained respecting the nomination of additioiuil 
memhers for the purpose of making laws and regulations for the 
presidencies of Fort Faint George and Bombay, and limiting th(3 
power of th(? Governors in (V)uueil of Fort Faint George and 
llomhay for the purpose of making laws and regulations, and 
respecting the conduct of business in the meetings of such councils 
for tint purpose, and respecting the power of the goveruor-general 
to declare or withhold his assent to laws or regulations made by 
t-he Governor in Gonncil of Fort Faint George and Bombay, and 
resjiccting tlie power of Her ^lajesty to disallow the same, shall 
apply to laws or regulations to he so made by any such Lieutenant- 
Governor in Council. 

‘ 49. Brovided always, that no proclamation to he made by the 
Governor-General in Council under the provisions of this Act, for 
the purpose of constituting any council for any presidency, division, 
provinces, or territcries hereinbefore named, or any other provinces, 
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or for altcriug tlie boiuidaries of any j)resi(leiicy, division, province, Cii. III. 

or territory, or constituting any new province for the purj^ose of 

this Act, shall have any force or validity until the sanction of Her 
^lajcsty to the same shall have been ])revioiisly signified by the 
Secretary of State in Council to the governor-general.’ 

It was under these enactments that a local legislature was 
established in 1886 for the North- Western Provinces and Oudh as 
a single province for legislative purposes, and that in 1897 a local 
legislature was established for Burma. 

The elfect of the enactments a]>p«'ars to be that a new lieiitenant- 
goveriiorship cannot be created unless a local legislature is created 
at the same time, as was done iji the case of Burma. 

75 . — (i) At every meeting’ of a lieutenant-governor’s Procedmo 
council tlie lieutenant-governor, or in his absence the member 
of the council highest in oflicial rank among those holding 
ofllce under the Crown, presides. . 

(2) The logislativii jiowers of the eouncil may ho exercised {24 & 25 
only at meetings at which the lieutenant-governor or some^^“5.*^ j 
other nnuiiher holding ollice under the Crown, and not less 

than one-liall: ol‘ the members of the council, arc present. 

(3) Tn (-ase of difference of opinion at any molding of the 
lieutenant-governor’s council, if there is an eipialily of votes, 
the lieutenant-governor or other person presiding has a second 
or casting vote. 

‘ 76.-~(.0 The local legislature of any province in India Powi'vs of 
may, subject to the ])rovisions of this Digest, make laws for 
the peai'o and good government of the territories for the time 

A ° _ I 24 cV 25 

being eonstituting that provinee (r/]. Vid. c. 67, 

(2) The local legislature of any provin(‘e may, with the 48.^ ’ 
previous sanction of the goveruor-giaieral, but not ollu'rwise, * 5 ^ 
repeal or amend as to that ])roviiiC(? any law or regulation 14, s. 5.] 
made by any authority in India other than that local 
legislature (A). 

(3) The local legislature of any province may not, without 
the previous sanction of the governor-general, make or take 
into consideration any law — 

(a) affecting the public debt of India, or the customs duties 
or any other tax or duty for the time being in force and 
imposed l^y the authorily of the Governor- General in 
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III. Council for the general purposes of the government of 
India; or 

(/>) regulating any of the current coin, or the issue of any 
bills, notes, or other paper currency ; or 
{c) regulating the conveyance of letlers by the post ollice 
or messages by the electric telegraj)!! within the 
province; or 

{(!) altering in any way the Indian Penal Code (c) ; or 
afFccting the religion or religious rites or usages of any 
class of Her Majesty’s subjecis in India ; or 
[f) affecting tlic discipline or maintenance of any part of 
Her Majesty^s naval or military forces ; or 
(//) regulaiing |)a. tents or copyright ; or 
(//) affeci-ing the relations of tlie Government with foreign 
princes or States. 

(4) The local legislature of any province has not power 
to make any hiw affecting any Act of Parliament for the 
time being in force in. the province [il). 

(5) Provided tliat an Act or a provision of an Act made 
by a local legislattire, and subsequently assented to by the 
governor-general in pursuaiuH' of the provisions contained 
in this Digest, is not to be deemed invalid by reason only 
of its requiring the ])revIous sanction of the governor-general 
under this section. 

((() Tlic riovonior-Gcncrnl in Council has coiiciirrent power to 
l('uii?liiie for a j)rovince under a local legislature. In practice, 
liowcvcr, tin’s power is not, unless nndei’ very (‘xceptional cirenm- 
.^taiices. exercised us to matters withiji the competency of tlic local 
legislature. 

[h) Under the Act of 1861 a local legislutiirc could not alter an 
Act of the Government of India passed after the Act of 1861 came 
into operation. ConscHjnently the sphere of operations of tlic local 
legislatures was often inconvenieiitlyrestricted by the numerous Acts 
passed by the Governor-General in Council since 1861, particularly 
by such gciicnd Acts as tlie Evidence Act and the Easements Act. 
Tile ])rovision reproduced in sub-section (2) was inserted in the 
Act of 1892 for the purpose of removing this iiicoiivciiieiice. 

(c) Kir C barb's Wood, wlien Secretary of State for India, in 
a dispatch daLed December i, 1862, addressed the Government of 
India as follows - 



DIGEST OF STATUTORY ENACTMENTS 223 

^ Cases, no doubt, will occasionally occur when special legislation Cii. III. 

by the locitl Governments for offences not included in the Penal 

Code will be required. In tlu'se cases the general rule slumld be 
to place sucli offences under penalties already assigned in the (Jode 
to acts of a similar cliarader. This mode of legislation, though an 
addition to, cannot lie deemed an alteration of the Penal Code; 
but if any deviation is considered necessary, then the law re(purcs 
that your previous sanction should be obtained. 

‘It was the intention of Her Majesty’s Government that, except 
in local and jieculiar circumstances, tin* Code should contain the 
whole body of jienal legislation, and that all additions or modifications 
suggested by expeiienco should from time to time be incorporated 
in it. And the duty of maintaining this unifoi'inity, of course, 
devolves upon your Excellency in Council. 

‘As a general ruh;, for tlu; guidance of the local councils, it 
would probably lie expedient — and this ap])ears also to be your 
own view -that all bills containing i)eunl clauses should be 
submitted for your previous sanction.’ 

In consequence of this dispatch all Pills introduced into a local 
legishilure and containing penal clauses are required to be sent 
to the Government of India for consideration as to the penal 
clauses. 

As to what would amount to an alteration of the Penal Code, 
see Minutes by Sir If. S. Maine, Nos. 5 and 0. 

(d) Among the A(ds which a. local legi.slature cannot ‘affect’ is 
the IndiiiJi lligh Courts Act, 1861 (24 & 2.'^ A'ict. c. 104), and, 
cons('quently, cpiestions have arisen as to tin; validity of laws 
alfecting the jurisdiction of the chartered high court. It has 
been held that the Governor of Pombay in Council has power to 
pas.s Acts limiting or regulating the juri.sdiction of the courts 
established by tlie local legislature, and that sucli Acts are not 
void imu’cly because their indirect effect may bi^ to increase or 
diminish the occasions for the exercise of the ay>pellate jurisdiction 
of the high court {Pirmshan/im’ lufylnmathji v. Govcrmnfitd of 
Bombay, 8 Pom. 11. C. Pep. A. C. 1 . 195). Also that the Pombay 
Legislative Council has aulhority to make laws regulating the 
rights and obligatioii.s of the sulijects of tln^ Pombay Government, 
but Jiot to affect the authority of the high court in dealing wuth 
til osc rights and obligations {Collector of 'J'hana v. Bhaskar 
Mahadev Jiheth, I. L. P., 8 Pom. 204). 

The power of the Governor-Gmioral in Council to adect by 
legislation the yu’erogative of the Crown is exjiressly rt'cognized by 
statute (see below, s. 79). It may be inferred that the local legis- 
latures do not possess this power. 

77.-(i) At a legislative meeting of the Governor of Business 
Madras in Council or of the Governor of Bombay in Council, ituve'*’" 
and at a meeting of a Licutenaiit-Govenior in Council, no "““tuigs. 
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Cii. III. business may be transacted other than the consideration of 


[24 & 25 measures introduced [or proposed to be introduced] (a) into 
council for tlie purpose of enactment, or the alteration 


38, 48. 
55 56 


of rules for the conduct of business at legislative meetings. 

(2) At any such meeting no motion may be entertained 


^ 4 * “• 1 otjior than a motion for leave to iniroduco a measure into the 


council for the purpose of enactment, or having reference to 
a measure introduced [or proposed to be introduced into fhe 
council for that purpose, or having reference to some i*ule for 
the conduct of business] (r/). 

(3) Provided that the fiovernors in Council of Madras and 


Bombay res])ectively, and the lieutenant-governor of any 
province having a local legislature, may, with the sanction 
of the Governor-Cicncral in Council, make rules for 


authorizing at any legislative meeting of their respective 
councils the discussion of the annual linancial statement 


of their respeirtive local (lOvtuMuncnts and the asking of 
C[U(‘stions, l)ut under such (‘(mditions and restrictions as to 
subject or otherwise as may in the rules ap|)li(‘able to those 
councils res[)e(dlvely be ])rescribed or declared. But no 
member at any legislative meeting of any such tiouncil has 
power to submit or propose any rcvsolutiou or to divide the 
council j'n res[)ect of any sudi tinancial discussion or the 
answer to any ([ucstion asked under the authority of this 
sub-section or the rules made under this sub-section ( 4 ). 

(4) It is not law fid for any member of any such council 
to introduce, without the previous sanction of the governor 
or lieutenant-governor, any measure atfecting the iiublic 
revenues of the province or imposing any charge on those 


revenues. 


(5) Rules for the conduct of business at legislative meetings 
of the Governor of Madras in Council, or of the Governor 
of Bombay in Council, or of any Lieutenant-Governor in 
Council, may be made and amended at legislative meetings 
of the council, subject to the assent of that governor or 
lieutenant-governor, but any such rule may be disallowed 
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hy the Governor- General in Council^ and if so disallowed Cir. III. 
shall have no effect: Provided that rules made under this 
section with respect to the discussion x)t the annual financial 
statement and the askin<>’ of questions are not to be subject 
to amendment as aforesaid. 

(a) The words in square brackets are not in the Act of 1861, 
but represent tbc existing practice. 

(h) This (pialification on the restrictions imposed by the Act of 
1861 was introduced by tbc Act of 1892. 

78. — (1) When an Act has been passed by the council 
of a governor at a legislative meeting thereof, or by the 
council of a lieutenant-governor^ the governor or lieutenant- 
governor^ whether be was or was not present in council at 
the passing of the Act, may declare that he assents to or 
withholds his assent from the Act. 

(z) If the governor or lieutenant-governor withholds his 
assent from any such Act, the Act has no effect. 

(3) If the governor or lieutenant-governor assents to any 
such Act he must forthwith send an authentic copy of the 
Act to the governor-general, and the Act has not validity 
until the governor-general has assented thereto, and that 
assent has been signified by the govern or -geni'ral to tin? 
governor or lieutenant-governor, and published by the 
governor or lieutenant-governor. 

(4) Where the governor-general withholds his assent from 
any such Act he must signify to the governor or lieutenant- 
governor in writing his reason for so withholding his assent (a). 

(5) When any such Act has been assented to by the 
governor-general, he must send to the Seiu'ctary of Slate 
an authentic copy thereof, and it is lawful for Her ^Majesty 
to signify through the Secretary of State in Council her 
disallowance of any such Act. 

(6) Where the disallowance of any such Act has been so 
signified the governor or lieutenant-governor must forthwith 
notify the disallowance, and thereupon the Act, as from the 
date of the notification, becomes void accordingly. 

Q 
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Ch. III. 


Hcmoval 

of 

as to 

validity of 

laws. 

[24 <&25 
Viet. e. 

67, ss. r.], 
^4, 33, 48 . 
34 ‘fe 35 
Viet. e. 

34, I.] 


(a) Assent has been withheld on one or more of the following 
grounds : — 

(1) that tlie principle or policy of the Act, or of some particular 
provision of tlie Act, is unsound ; 

(2) that the Act, or some provision of the Act, is ultra vires of 
tlie local legislature; 

(3) that the Act is defective in form. 

With respect to (3) the recent ])racticc of the Government of 
India has, it is helieved, been to avoid as much as possible criticism 
of the dralting of local Dills or Acts. 

ValuViUj of Indian Laws, 

79 . A law made by any authority in India is not invalid 
solely on account of any one or more of tlie following* 
reasons : — 

(if) in the case of a law made by the Governor-General 
in Council, because it affects the prerogative of the 
Crown (^z) : 

(/;) in the case of any law, because the requisite proportion 
of members not holding office under the Crown in India 
was not complete at the date of its introduction to the 
(Council or its enactment : 

(c) in the case of a law made by a local legislature, because 
it confers on magistrates, being justices of the peace, the 
same jurisdiction over European llritish subjects as that 
legislature by Acts duly made could lawfully confer on 
magistrates in the exercise of authority over natives in 
the like cases (i). 

(a) This saving does not appear to apply to tlic local legislatures. 
As to tlie jinn ogatives of the (trown, sec note (a) on s. 37. 

[b) An Indian Act (XXII of 1870) was passed to confirm certain 
previous Acts of the Madras and Ilomhay legislatures which had 
been adjudged invalid on the giound of intei’leronce with tlio rights 
of European British subjects. 800 Ji. v. Jiray, 7 Bom. Cr. 6, and 
the speeches of Mr. EityJames Stephen in the Legislative Council 
in 1870, Proceedings, pp. 362, 384. As Indian legislation could 
not confer on local legisla tines the rtapiisite i)ower in the future, 
it was conferred by an Act of Parliament in 1871 (34 & 35 
XTct. c. 34). 
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( II. III. 

PART VII. — 

Salakies, Leave of Absence, Vacation oe Office, 

Tempouauy Appointments, etc. 

80. — (i) There are to be paid to the Governor- General of Sulnri. s 
India and to the other persons nicntloned in the First Schedule inHvs nP 
to til is Digest, out of the revenues of India, such salaries, not , 
exceeding in any case the maximum specified in that behalf *' - 

in the said schedule, and such allowances (if any) for equi])- officials iji 
ment and voyage, as the Secretary of State in Council may [33*1},'.,, 
by order fix in that behalf, and subject to or in default of any ' • 
such order, as arc now payable. 3^ 

( 2) Provided as follows : — 8s ' ’ 

(а) An order affecting salaries may not be made without 

the concnirreiice of a majority of votes at a meeting of Viet. r-. 
the Council of India ; 43 vic^^ c. 

( б ) If any person to whom this section applies holds 
enjoys any pension or salary, or any oflice of profit under 
the Crown or under any public office, his salary under 
this section must be reduced by the amount of the 
pension, salary, or profits of office so held or enjoyed 
by him ; 

(c) Nothing in the provisions of this section with respect 
to allowances authorizes the Imposition of any additional 
charge on the revenues of India. 

(3) The salary payable to a person under this section 
commences on his biking upon himself the execution of the 
office to which the salary is attached, and is to be tlu' whole 
profit or advantage which lie enjoys during bis continuance 
in the office («). 

(rt) The salaries of the goveriior-geucral, govcriioi-s,^ and 
members of council were fixed at what is shown as the maxinium 
in the First Schedule by 3 & 4 Will. IV, c. 85, s. 76; but were 
there declared to be suiiject to such reduction as the Court ot 
Directors, with the sanction of the Board ot Control, might at any 
time tliink fit. 

The salary of the oommander-in-chief and of lieuteiiant- 
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ir. III. Gfoveriiors was fixed at 100,000 Company’s rupees by 16 & 17 
Viet. c. 95, s. 35, but tlio salaries so fixed were declared to be 
subject to tbc provisions and regulations of tbe Governnient of 
India Act, 1833 (3 Will. IV, c. 85), concerning the salaries 
thereby appointed. 

Tlie view adopted in this Digest is lhat these salaries can be 
fixed at any amount not exceeding tlie amounts specified in the 
Acts of 1833 and 1853. p^'Ver to reduce lias tjeen exercised 

more than once, but it is open to argument whether tlie power to 
reduce involves a power to raise suliseijucntly. 

The allowances for eijuipment and voyage of the ollicers men- 
tioned in the First KSchedule (and also of the bisho]).s and arch* 
di'acons of Calcutta, ^ladras, and Bombay) may, under the Indian 
Salaries and Allowances Act, 1880 (43 Viet. c. 3), be fixed, 
altered, or abolished by the Secretary of State in Council. But 
noihing in that Act was to authorize the imposition of any 
additional charge on the rovonu(‘s of India. 

Sub-section (3) is taken from s. 76 of the Act of 1833. 

Ihuler 33 Ceo. Ill, c. 52, s. 33, a commander-in-chief was not 
to be entitled to any salary or emolument as member of council, 
unless it was si)ecially granted by the Court of Directors. 

The salaries and allowances now paid under the enactments 
rojU’oduced in this Digest are as follows : — 


Officer. 

Salary. 

L'qifijnucnf 
Voyayii * 

Viceroy and Oovoriior-donoral . . . 

L’s. 

2,50, 800 

£ 

3.500 

Governors of Bombay and Madras . . 

1,20,000 

TjOOO 

Command er- i n-( h i ( • f 

t, 00, 000 

500 

Lieutenant-Governor 

1,00,000 

— 

Member f»f (iovernor-Generars Council 

76,800 

-800 

IMerjiber of Council, Madras and Bombay 

61,440 

— 

Chief Justice, Calcutta 

72,000 


Puisne Judges, Calcutta 

45,000 


Chief Justice, Madras 

60,000 

^ 300 

Puisne Judges, Madras . . . i . . 

45,000 

Chief Justic,(^, Bombay 

60,000 


Puisne Judge's, Bombay 

45,000 


Bislioj) of Calcutta 

45.977 

0 

0 

CO 

Bishops ot Madras and Bombay . . . 

25,600 

Archdeacon, Calcutta 

Pay as Senior 


,, Madras 

Chaplains 


,, Bombay 

Rs. 3,200 



' Thew* ;.no\vM}U ( M nrc not payable unless the oflicer is resident in 
Lur( ne it ihc of tlio iixipoiiitmeiit. 
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81. — (i) The Governor-General in Council and the Gover- ( h. iii. 
nors of Madras and Bombay in Council respectively may 

grant to any of the ordinary members of their I’espcctive 
councils leave of absence under medical certificate for a period ofcouiu ii. 
not exceeding six months. ViJ.i 

(2) Where an ordinary member of council obtains leave 
of absence in pursuance of tliis section, lie retains his office 
during his absence, and on his return and resumption of his 
duties is entitled to receive half his salary for the period of 
his absence ; but if his absence exceeds six months his offu'c 
becomes vacant. 

82. — (1) If the governor-gimeral, the Governor of Madras, i^ruvisinn 

the Governor of Bombay, or the eomrnander-in-chief of Her 
]\Iajesty\s forces in India, and, subject to the foregoing 
provisions of this Digest as to leave of absence, if any vine,-, 
ordinary member of the eouiicil of the governor-general, or iilI-! 5^, 
of the Governor of Madras or Bombay, departs from India jy 
intending to return to Europe, his oifice thereupon becomes 
vacant (<2). Wiih iv. 

[(2) No act or declaration of any governor-general, IV, 

governor, or member of council, other than as aforesaid, ^ 
.... . 
excejit a declaration in writing under hand and seal, delivered 

to the secretary for the public department of the presidency 

wherein he is, in order to its being recorded, shall be deemed 

or held as a resignation or surrender of his oilice ( 4 ).] 

[(3) If the governor-general, or any ordinary member of 

the goveriior-generaEs council, leaves India otherwise than 

in the known actual service of the Crown, and if any 

governor, lieutenant-governor, -or ordinary member of a 

governor s council leaves the presidency to which he belongs 

otherwise than as aforesaid, his salary and allowances are not 

payable during his absence to any i)erson for his use (c).] 

[(4) If any such officer, not having proceeded or intended 

to proceed to Europe, dies during his absence and whilst 

intending to return to India or to his presidency, his salary and 

allowances will, subject to any rules in that behalf made by 
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ff. III. the Secretary of State iii Council^ be paid to his personal 
representatives. 

(5) If any such oflieer does not return to India or his 
presidency, or returns to Europe, his salary and allowanees will 
be deemed to have ceased on the day of his leavin<^ India or 
his presidency (^/).] 

{a) Under 33 Geo. ill, c. 52, s. 37, ‘tlie departure from India 
of any governor-general, governor, member of council, or com- 
mander-iii-chief, wiili ini out to return to Europe, shall bo deemed 
ill law a resignation and avoidance ol' his ofliee,’ and his arrival in 
any part of Europe is to be a sufficient indication of such intent. 
Mdio Act of 1833 (3 Sc 4 Will. iV, c. 85, s. 73) enacts in almost 
identical words that the return to Europe, or departure irom India 
with intent to return to Europe, of any Governor-GeiKTal of India, 
governor, mcmbei- of council, or commander-in-chief, is to he 
deemed in law a resignation and avoidance of his office or employ- 
ment. These provisions have been qualified as I0 members of 
council by the power to grant sick leave umh'r the Act of 1861 
(see s. 82). Rut when the Duke of Connaught wished to visit 
England in the Jubilee year during his term of office as com- 
inander-in-chicf in the Bombay Presidency a special Act had to be 
jiassed (30 Viet. sess. 2, c. 10). 

(h) This sub-section reproduces a provision in s. 79 of the Act 
of 1833, which was copied from a similar provision in the Act of 
1793. The provision possibly arose out oi’ the circumstances 
attending Warren Hastings’ resignation in 1776 (see above, p. 67), 
but docs not appear to bi* observed in practice. 

(c) This sub-section is intended to reproduce as far as practic- 
able the effect of the enactments still in force on this subject, 
but their language is not clear, and was framed with reference 
to circumstances which no longer exist. 

Section 37 of the Act of 1793 enacts that ‘ if any such governor- 
general or any other officer wliatever in the service of the said 
Gonipany shall quit or leave the presidency or settlement to which 
he shall belong, other tlian in the known actual service of the said 
Company, the salary and allowances appertaining to his office shall 
not be paid or payable during Ids absonco to any agent or other 
jierj^on for his use, and in the event of his not returning back to 
ids station at such presidency or settlement, or of his coming 
to Europe, his salary and allowances shall he deemed to have 
ceasi'd from the day of his quitting such presidency or settlement, 
any law or usage to the contrary notwithstanding.’ 

An Act of 1826 (7 Geo. IV, c. 56, s. 3), after referring to this 
provision, enacts tliat the ‘Company may cause payment to he 
made to the representatives of officers in their service, civil or 
military, vdio, having (quitted or left their stations and not having 
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jn’oceeded or intended to proceed to Europe, intending to return Cu. III. 
to tlieir stations, liavc died or may liereafter liappen to die during 
tlieir temporary absence witliin the limits of the said Company’s 
cliarter or at the Cape of Good Hope, of such salaries and 
allowances, or of such portions of salaries and allowances, as the 
officers so dying would have been entitled to if they liad returned 
to their station/ 

Section 79 of the Act of 1833 enacts that ‘if any such governor- 
general or member of council of India shall leave tin* said 
territories, or if any governor or other officer whatever in the 
service of the said Company shall leave the presidency to which 
he shall belong, other than in the known actual service of the 
said Company, the salary and allowances appertaining to his office 
shall not be paid or payable during his absence to any agent or 
other person for his use, and in the event of his not returning or 
of his coming to Europe*, his salary and allowances shall be deemed 
to have ceased from the day of his leaving th (5 said territories or 
the presidency to which ho may have belonged. Ihovided that 
it shall be lawful for the said Coin2)any to make such ])aymcnt as 
is now by law permitted to bo made to the re])ros('niatives of their 
officers or servants who, havlj)g left tludr stations ijitending to 
return thereto, shall die during their absence/ 

An Act of 1837 (7 ^Vill. TV, c. 47) enacts that these provisions 
in the Acts of 1793 and 1833 ‘ extend to the case of 

any officer or seiwant of the Company under the raidc of governor 
or member of council who shall quit the pr(‘sidency to which he 
shall belong in coJise(pience of sickness under such I'uh's as may 
from time to time be established by the Governor-General of India 
in Council, or by the Governor in (Vmncil of such presidency, as 
the case may be, and who shall jn-oceed to any place within tin; 
limits of the Eiast India Company’s charter, or to the Mauritius, 
or to the island of St. lielena, nor to the case of any officer or 
servant ol’ the said C.’ompany under such rank as aforesaid who, 
with the permission of the Government of the presidency to whicli 
he shall belojig, shall quit such presidejicy in Older to proceed to 
another presidency for the purjiose of embarking thence lor Euro])e, 
until the de^iarture of such officer or servant from such last- 
mentioned presidency with a view to return to Europe, so as that 
the port of such departure for Europe shall not be more distant 
from the place which he shall have quitted in his own presidency 
than any port of embarkation within such presidc'ucy/ 

These rules were to recpiirc the approval ot the Court of 
Directors and the Board of Control. 

Einally, s. 32 of the Act of 1853 (sec s. 89 of the Digest) 
declared that ‘ Nothing in any enactment now in lorce, or any 
charter relating to the said Company, shall he taken to prevent 
the establishment, by the Court of Directors (under the direction 
and control of the said Board of Commissioners), from time to time, 
of any regulations which they may deem expedient in relation to 
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Cm. hi. the absence on sick leave or furloiigli of all or any officers and 
persons in the service of the said Company in India, or receiving 
salaries from the said Coin])any there, under which they respectively 
may be authorized to repair to and reside in Euro])o or elsewhere 
out of the limits of the said Company’s charter, without forfeiture 
of pay or salary, during the times and under the circumstances 
during and under whieli they may now be peiniitted (while absent 
from their duty) to reside in places out of India within the limits 
of the said Company’s charter, or during such times and under 
such circumstances as by sucli regulations may be permitted.^ 

The powers conferred by the Act of 1853 would seem to over- 
ride tlie pievious ])rovisions as to salary, but not the previous 
provisions as to vacation of office. 

(( 7 ) The last two sub-sections are inserted as a rough re- 
j)roduction of the Act of 1826, and of an enactment in the Act 
of 1853, but it is doubtful whether these enactments are still law, 
and whether they are not superseded l)y regulations under the 
Act of 1853. 

83. — ( 1 ) Her IVIajosty may by warrant under her Sign 
iVIanual appoint any person conditionally to succeed to any 
of the oilices of governor-general^ governor, or ordinary 
Will. Tv, member of the council of the governor-general or of the 
25 Governor of Madras or Governor of Bombay, in the event 
of the office becoming vacant, or in any other event or 
(Kmtingency expressed in the aj)pointment, and to revoke any 
such conditional appointment (<?). 

( 2 ) A ])erson so conditionally appointed is not entitled to 
any authority, salary, or emolument appertaining to the 
office to which he is appointed, until he is in the actual 
possession of the office, 

(^) % 3 ^ 4 hi. IV, c. 85, the power of making conditional 
appointments to the offices of goverjior-general, governor, and 
member of the Council of Madras and Bombay was vested in the 
Court of Diiectors, and consecpicntly is now vested in the Secretary 
of Slate (21 & 22 Viet. c. loO, s, 3). 

Under 24 & 25 Viet. c. 67, s, 5, the power of making conditional 
appointments to the office of oidinaiy member of the governor- 
generars council is apparently cxcTcisablc either by the (^uecui, 
or by the Secretary of State with the concurrence of a majority of 
the Council of India. 

Ill prih lice, the power is in all these cases exercised by the 
Queen only. 

84. — (i) If any person entitled under a conditional 


( Minli- 

tional 

IIUMlts. 

I 'i A' 4 
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appointment to succeed to the office of governor-general Ch. ill. 
on the occurrence of a vacancy therein, or appointed absolutely p,>s^,7l’or 
to that office, is in India on or after the occurrence of the 

g(*iioral to 

vacancy, or on or after the receipt of the absolute appoint- oxoiciso 
ment, as the case may be, and thinks it necessary to exercise 
the powers of governor-general hc'fore he takes liis seat in 
council, he may make known by proclamation his appoint- 22 
ment, and his intention to assume the office of governor- 106, s. 63.1 
general. 

(2) After the proclamation, and thenceforth until lie repairs 
to the place where the council may assemble, he may exercise 
alone all or any of the powers which might be exercised by 
the Governor-General in (/Ouncil, except the power of making 
laws at legislative meetings. 

(3) All acts done in the council after the date of the 
])roclaniation, but before the communication thereof to the 
council, are valid, subject, mwertheless, to revocation or 
alteration by the person who has so assumed the office of 
gov ernor-general. 

(4) When the office of governor-general is assumed under 
the foregoing provision, if there is, at any time before the 
governor-general takes his scat in council, no president of 
the Council authorized to preside at legislative meetings, the 
senior ordinary member of council then present iiresides 
therein, with the same powers as if a president had been 
appointed and were absent. 

85 .-~(i) -If a vacancy occurs in the office of governor- Provision 

general when there is no conditional or other successor in 

India to supply the vaeaiufy, the Governor of ^Madras, or the 

Governor of Bombay, whichever has been first ajipointed to governor- 

gonoral. 

the office of governor by Her Majesty, is to hold and execute & 4 
the office of governor-general until a successor arrives or 
until some person in India is duly appointed thereto. 24 & 25 

(2) Every such acting governor-general, while acting as67, ss. 50, 
such, has and may exercise all the rights and powers of the 
office of governor-general, and is entitled to receive the 



234 


GOVERNMENT OF INDIA 


Ch. III. eniolnmeiits and advantages appertaining to tlie ofFioe, for- 
going the salary and allowances appertaining to liis office 
of governor; and his office of governor is supplied for the 
time during wliich he acts as governor-general in the manner 
directed by law with respect to vacancies in the office of 
governor. 

(3) Ifj on the vacancy occurring, it appears to the governor 
who hy virtue of this provision holds and executes the office 
of governor-general necessary to exercise the powers thereof 
before he takes his seat in council, he may nnike known by 
proclamation his appointment, and his intention to assume 
the office of governor-gem oral, and tliereu])on the provisions 
of this Digest respecting ihe assnmj)fion of the oflice by 
a i)erson condiljonally appointed to succeed thereto a])ply. 

(4) Until sucli a governor has assumed the office of 
governor- general, if no conditional or other successor is on 
the spot to supply such vacancy, the senior ordinary member 
of council holds the office of governor-general until tlie 
vacancy is filled in accordance with the provisions oL‘ this 
Digest [a), 

(3) livery ordinary member of council so acting as 
governor-general, while so acting, has and may exercise all 
the rights and powers of the office of govei’iior-general, and 
is entitled to receive the emoluments and advantages apper- 
taining to the office, forgoing his salary and allowances as 
member of council for that period. 


(a) Tims, on Lord Mayo’s death in 1872, Sir John Strachoy 
ncicd as giveriiov-gcneral fntin February 9 until the anival ol 
. . IjOj cI Napier of Mcichistuuii on Febmary 21 . 

I’ro vision ^ 


for toni- 
porary 


86— (i) If a vacancy occurs in the office of Governor of 


vacancy in Madras or Ihjinbay when no conditional or otlier successor 
oflice or 


(Jovernor is Oil the Spot to supply the vacancy, the senior ordinary 
or Bom- ^^lembcr of the governors council or, if there is no council. 


[3 &4 senior secretary to the local Government (a), holds and 

Will. IV, exi eutes the office of governor until a successor arrives, or 
ksff ’ ^^‘ther person on the spot is duly appointed thereto. 
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(2) Every such acting governor is^ while acting as such^ Cir. Iir. 
entitled to receive the emoluments and advantaf^es appertaining ~~~ 
to tlie oflice of governor^ forgoing tlie salary and allowances 
appertaining to his office of member of council or secretary. 

(«) The Act of 1833 contained a power to abolish these councils. 

87 .-(i) If a vacancy occurs in the office of an ordinary Provinion 
member of the council of the governor-general^ or of the 
council of the Governor of Madras or Bombay, when no 

T • n -1 1 of 

])erson conditionally appointed to succeed tlicreto is present ordiiuiiy 

on the spot, the vacancy is to be siipidied by the appointment 

of the Governor-General in (Jouncil or Governor in ("oiincil, 1 

Will. R . 

as the case may be. c.85, s.64. 

(2) Until a successor arrives the person so appointed 

executes the office to which he has been appointed, and has i 

and exercises all the rights and powers thereof, and is entitled 

to receive the emoluments and advantages appertaining to the 
otlicc during his continuance therein, forgoing all salaries and 
allowances by him held and enjoyed at the time of his being 
appointed to that office. 

(3) If any ordinary member of any of the said councils is, 
by infirmity or otherwise, rendered incajiable of acting or of 
attending to act as such, or is absent on leave, and if any 
jierson luis been conditionally appointed as aforesaid, the 
place of the member so incapable or absent is to be supplied 
by that person. 

(4) If no person conditionally appointed to succeed to the 
office is on the spot, the Governor-General in Council or 
Governor in Council, as the case may be, is to appoint some 
person to be a temporary member of council, and, until the 
return to duty [a) of the member so incapable or absent, 
the person conditionally or temporarily a])pointed executes 
the office to whicli he has been appointed, and has and 
exercises all the rights and powers thereof, and receives half 
the salary of the member of council whose place he supplies, 
and also half the salary of any other office he may hold, if 
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he hold any such office, the remaining* half of such last-named 
salary bein^ at the disposal of the Governor- General in 
Council or Governor in Council, whichever may appoint to 
the offi(!C. 

(5) Provided as follows : — 

[a) No person may be appointed a temporary member of 
council who might not have been appointed as herein- 
before provided to fill the vacancy supplied by the 
temporary appointment; and 

(L) If the Secretary of State informs the governor-general 
that it is not the intention of Her Majesty to fill a 
vacancy in the ('ouncil of the governor-general, no 
temporary a|)])ointment may be made under this section 
to fill the vacancy, and if any such tcm})orary appoint- 
ment has been made before the date of the receipt of 
the information by the governor-general, the tenure of 
the person temporarily appointed ceases from that date. 

(«) Tlie words ‘to duty’ are not in the Act, Imt seem to express 
the intention. 

88 .-(i) An additional member of the council of the 
governor-general or of a governor, or a member of the 
council of a lieutenant-governor, may resign his office to 
the governor-general or to the governor or lieutenant- 
governor, and on the acceptance of the resignation the ollict* 
becomes vacant. 

(2) If any siu'h additional member or member is absent 
from India or unable to attend to the duties of his office for 
a period of two consecutive months, the governor-general, 
governor, or lieutenant-governor, as the ease may be, may 
declare by a notification published in the Government Gazette, 
that the seat in council of that additional member or member 
has become vacant. 

(3) In the event of a vacancy occurring by reason of the 
absence from India, inability to attend to duty, death, 
aci^eptance of otliee, or resignation duly accepted of any sucli 
additional member or member, the governor-general, governor, 
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or lieutenant-governor, as the case may be, may nominate cir. III. 
any person as an additional member or member, as the case 
may be, in his place, and every additional member or member 
so nominated must be summoned to all meetings of the 
legislative council to which he belongs for the term of two 
years from the date of his nomination : Provided that it is 
not lawful by any such nomination to diminish the proportion 
of non-ollicial members required by law (<x). 

(a) Tlie provisions in the Act of 1861 as to the resignation of 
additional members were modified and suj)plemcnted by the Act 
of 1892. 

89. The Sem’etary of State in Council may, with the i^eavo on 
concurrence of a majority of votes at a meeting of the Council [^6 & 17 
of India, make regulations as to the absence on sick 95 ^> ] 
or furlough of persons in the service of the Crown in India, 

and the terms as to continuance or diminution of pay, salary, 
and allowances on which any sucli sick leave or furlough may 
be granted. 

90. The Secictaiy of State in Council may, with the i^owor t** 

concurrence of a majority of votes at a meeting of the Council jatious 
of India, make regulations for distributing between the several 
authorities in India the power of making appointments to and ments. 
promotions in othees, commands, and employments under the \viii.\v. 
Crown in India. 21^^22^^ 

Virt. c. 

T()6, ss. 

30^37-J 


PART YlII. 

TiiK CivUi Service of India. 

91. No native of British India, nor any natural-horn subject No dis- 

, p , . ahilitios in 

of Her Majesty resident therein, is, by reason only or liis rospoct of 

religion, place of birth, descent, or colour, or any of tliem, dis- 

abled from holding any place, office, or employment under Her 

Ma jesty in India. [3 4 

... Will. IV, 

This reproduces s. 87 of the Act of 1833, with the substitution c. 85, s. 17.] 
of * British India’ for ‘the said territories,’ and ‘ Her Majesty in 
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India ’ for ^ the said Company.* See the comments on this enact- 
ment in pars. 103-109 of tJie dispatch of December 10, 1834, 
below, p. 528. 

92 . — (1) The Secretary of State in Council may, with the 
advice and assistance of tlie Civil Service Commissioners^ make 
regulations for the examination of natural-born subjects of 
Her Majesty desirous of becoming candidates for appointment 
to the Civil Service of India. 

(2) The regulations prescribe the age and qualifications of 
the candidates, and the subjects of examination. 

(3) Every regulation made in pursuance of this section must 
be forthwith In id before IVrliament. 

(4) The candidates certitled to be entitled under the regula- 
tions must be recommended for appointment according to tin* 
order of their proficiency as sliown by tlieir examination. 

(5) Such persons only as are so certified may l)e appointed or 
admitted to the (fivil Service of India by the Secretary of 
State in Council [a), 

(a) The civil service referred to in these sections is the service; 
which used to be known as tlie covenanted civil service, Imt which, 
under the rules framed in pursiiaiice of Sir (jhai'lcs Aitchison's 
Commission, is designated tlie Civil Service of India. See above, 
p. 128. 

Where a child of a father or mother wlio has been naturalized 
under tlie Naturalization Act, 1870 (33 & 34 Viet. c. 14), has 
during infancy become resident with the father or mother in any 
part of tlie Enited Kingdom la* is, by virtue of s. 10 (5) of that 
Act, a naturalized IJritisli suliject, and is entitled to he treated 
under the enaetinent vi'produced l)y this clause as if he were ;i 
natimil-horn ilritisli suhjeet. The (impression includes a nativ«‘ 
of British India, but would, apparejitly, not include a siiliject of 
a Native State in India. 

93 . Subject to the provisions of this Digest, all vacancies 
happening in any of the offices sjiecified or referred to in the 
Second Scliednle to this Digc.st, and all such offices which may 
be created lioiavafter, must be filled from amongst the members 
of the Civil Service.* of India belonging to the presidency 
wherein the vacancy occurs. 

The provision of the Act of 1793 as to filling vacancies from 
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among members belonging to the same presidency appears to be €11. III. 

still ill force, but has given rise to practical difficulties, and seems 

inapplicable to such offices as that of secretary to the Government 
of India. 

94 (i) The authorities in India by whom appointments p.nvcr to 
are made to otliees in the Civil Service of India may appoint nl^ivos of 
any native of India of proved merit and ability to any such 
office^ altliough he has not been admitted to that service in offices, 
accordance with the foregoing provisions of this Digest. VkL 

(2) Every such appointment must be made subject to such 
rules as may l)c prescribed by the Governor- General in Council^ 
and sanctioned by the Secretary of State in Council with the 
concurrence of a majority of votes at a meeting of the Council 
of India. 

(3) Eor the ])urposes of this section the expression ^ native 
of India ^ includes any person born and domiciled in Ih’itish 
India, of parents habitually resident in British India, and 
not established there for temporary purposes only; and the 
Governor-General in Council may by resolution define and 
limit the qualification of natives of India thus expressed ; but 
every resolution made by him for that purpose will be subject 
to the sanction of the Secretary of State in Council, and will - 
not have force until it has been laid for thirty days before both 
Houses of rarliamcnt. 

Du? enactment reproduced by this section is not very clearly 
expressed, and runs as follows ; — 

‘ Whereas it is expedient that additional facilities should lie given 
for the ein])loyment of natives in India, of proved merit and ability, 
in the civil seivice of Her Majesty in India : Be it enacted, that 
nothing in the (government of India Act, or in the Indian 

Civil Service Act, 1861, or in any other Act of rarliainent or other 
law now ill force in India, shall I’estrain the authorities in India 
by whom appointments are or may be nuule to offices, places, and 
employments in the civil service of Her Majesty in India from 
a])pointing anynative of India to any such office, place, or employment, 
although such native shall not have been admitted to the said Civil 
Service of India in manner in s. 32 of the first-mentioned Act pro- 
vided, but subject to such rules as may be from time to time pre- 
scribed by the Governor- General in Council and sanctioned by the 
Becretary of State in Council, with the concurrence of a majority 
of members present ; and that for the purpose of this Act the words 
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‘‘natives of India” shall include any piTsoii born or domiciled within 
the dominions of Her Majesty in India, of parents habitually 
resident in India, and not established there for temporary purposes 
only; and that it shall bo lawful for the Governor- General in 
Council to define and limit from time to time the qualification of 
natives of India thus expressed; provided that every resolution 
made by him for such purpose shall be subject to the sanction of 
the Secretary of State in Council^ and shall not have force until it 
lias been laid for thirty days before both Houses of Parliament.’ 

For the history of the successive rules made under tliis section, 
see above, p. 127. Tlie cxjiression ‘ native of India ’ as defined by 
the section is construed as including persons born or domiciled 
in a Native State. 

95. — (i) Whore it appears to the authority in India by 
wlioni an aiipointinent is to be made to any olllco resiuTcd. to 
members of the (h'vil Service of India^that a person not being 
a member of that service ought, under the s])eeial circum- 
stances of the ease, to be appointed thereto, the aulliority may 
appoint thereto any person who lias resided foi* at least seven 
years in India, and who lias, bofonj bis appointment, fulfilled 
all the tests (if any) wliicli would be imposed in the like ease 
on a member of that service. 

(2) Every such appointment is provisional only, and must 
forthwith he reported to the Secretary of State in Council, 
with the special reasons for making it ; and unless the Secretary 
of Slate in Council approves the appointment, with tlio con- 
currence of a majority of votes at a meeting of the Couneil of 
India, and within twelve months from the date of the appoint- 
ment notifies such approval to the authority by whom the 
appointment was made, the appointment must be cancelled. 
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ConslUution. 

96 . — (i) («) Each high court consists of a chief justice, Coustitu 
and as many judges, not exceeding fifteen (/;), as Her Majesty 
may think fit to appoint. fo” 

{%) A judge of a high court must be — Viet. c. 

(6«) A barrister of England or Ireland, or a member of the ’ 

Faculty of Advocates in Scotland, of not less than five 
ycaiV standing ; or 

[h) A member of the (^ivil Service of India of not less than 
ten ycars^ standing*, and having for at least three years 
served as or exercised the powers of a district judge ; or 

(c) K person having held judicial office not inferior to that 
of a subordinate judge, or a judge of a small cause court, 
for a period of not less than live years ; or 

[( 1 ) A person having been a pleader (r) of a high court for 
a period of not less than ten years. 

(3) Provided that not less than one-third of the judges of 
a liigh court, including the chief justice, must bo such 
barristers or advocates as aforesaid, and that not less than 
one-third must be members of the Civil Service of India. 

(a) There are four chartered high courts: at Calcutta, Madras, 
riOiuliay, and Alliihabad. 

(/;) The iiuiiiher of judges is at present : Caleuita, 13 ; Madras, 6 ; 

Bonihny, 7 ; Allaliahiid, 6. 

(c) The word ‘pleader’ in the enactment roprodiici'd hy this 
section apparently includes every one wlio lias for ten years been 
allowed to ‘ plead ^ in the Indian sense, i, e. to act as a liarnshu* in 
the high court, though not a barrister or member of the Faculty 
of Advocates. 


97 . — (i) Every judge of a high court holds his office T^nun* <.r 
during Her Majesty^s pleasure [a), judges oi 

(2) Any such judge may resign his office, in the case of the 
high eoiirt at Calcutta, to the Governor-Coneral in Council, [24 & 25 
and ill the (?ase of any other high court to the local 204, s. 4.] 
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Government of the province in which the high court is 
established. 

{a) As to tenure during pleasure, sec the note on s. 2 1 above. 

98 . — (t) The chief justice of a high court has rank and 
precedence before the other judges of the same court. 

(2) All the other judges of a high eourt have rank 
and precedence according to the seniority of their appoint- 
ments^ unless otherwise provided by the terms of their 
appointment. 

99 . The Secretary of Slate in Council may fix the sahiries, 
allowances, furloughs, retiring ])ensions, and (where necessary) 
expenses for equipment and voyage of the chief justices and 
judges of the several high courts, and from time to time 
alter them, but any such alteration does not affect the salary 
oF any judge appointed before tlie date IbereoF. 

Fur existing salaries and allowances, see note on s. So. 

100 . ~'(t) On the occurrence of a vacancy in the ofiice of 
chief justice of a high eouri., and during any absence of 
such a chief justice, the Governor-General in Council in the 
ease of the hlo-h court at Calcutta, and the local Govern- 
meiit in other oases, is to appoint one of the judges of the 
same high CQurt to perform the duties of chief justi(!C of 
the court until some person has been appointed hy Her Jlajcsty 
to the olfice of chief justice of the court, and has entered on 
the discharge of the duties of that ofiice, or until the chief 
justice has returned from his absence, as the ease requires (a). 

(2) On the occuiTenee of a vacancy in the office of any other 
judge of any 'such high eourt, and during any a})senec of any 
such judge, or on the appointment of any such judge to act 
as chief justice, the Governor-General in Council or local 
Government, as the case may be, may appoint a person, with 
such qualifications as arc required in persons to be appointed 
to the high court, to act as a judge of the high court ; and 
the person so appointed may sit and perform the duties of 
a judge of the court until some person has been appointed by 
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Her Majesty to tlie office of jiul^’e of the court, and has On. ill. 
entered on the discharge of the duties of the office, or until 
tlie absent judge has returned from his absence, or until the 
Govern or- General in Council or local Government sees cause 
to cancel the appointment of the acting judge (/>). 

(a) Apparoidly the person appointed to act for the chief justice 
need not be a barrister-judge, though the chief justice hiinsclf 
must be a barrister. See s. 97 above. 

(b) The appoiiilment reriiains in force uidil the occurrence oi' 
one of tlic eontingencica mentioned in this sul)-scction, and hence 
cannot be made for a specified time. Probably tlie ‘acting judge ' 
referred to at the end of the sub-section is the judge acting as 
chief justice referred to above. 


Jurisdic/ion, 

101.~-(i) Subject to any law made by the Governor- 
General in Councnl [(t)^ the several high courts have such 
jurisdiction, original and appellate, including admiralty juris- 
diction in respect of offences committed on the high seas, and 
all such powers and authority over or in relation to the ill, <■. 70, 
administration of justice, including power to appoint clerks 33^( 
and other ministerial officers of the court, and ])ower to make 

’ ^ s. 156. 

rules for regulating the priieticc of the court, as are vested in 37 
them by charter, and subject to the provisions of any such 140', s. n. 
law or charter, all such jurisdiction, powers, and authority as Jj'j 
were vested in any of the courts in the same presidency 79 - 
abolished by tbe Indian High Courts Act, jH6t, at the date 4 (u-d, iv. 
of their abolition (/;). jV/ ‘ 

(2) Each of the high courts at Calcutta, Dlladras, and ^^5 
Bombay is a court of record and a court of oyer and terminer 10.1, s. 9. , 
and gaol delivery for the territories under its jurisdiction. 

(3) Subject to any law which may be made by the Governor- 
General in Council, the said liigh courts have not and may 
not exercise any original jurisdiction in any matter con- 
cerning the revenue or concerning any act ordered or done in 
the collection thereof according to the usage and practice of 
the country or the regulations for the time being in force (c). 
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H. III. {a) This power is reserved by s. 9 of the Indian High Courts 
Act, 1861. 

{h) The jurisdiction of the chartered high courts in India is 
based partly 011 tlieir cliarters and partly on parliamentary oiiact- 
inciils applying either to the high courts themselves or to their 
predecessors. 

The cliarters will be found in Clmpter v, p. 351. 

The statutory enactments still unrepealed with respect to the 
jurisdiction of the higli court are as follows : — 

l>y s. 13 of the Regulating Act of 1773 (13 Geo. Ill, c. 63) 
the Sii])reinc Court of Judicature at Fort William was declared to 
have full power and authority to exercise and perform all civil, 
criminal, admiralty, and ecclesiastical jurisdiction, and to appoint 
clerks and otlier ministerial ollicers, ajid to form and establish such 
rules of jiractice, and such rules for the process of the court, and to 
do all such other things as might he found lu'cessary for the ad- 
ministration of justice and the due execution of all or any of the 
powers which hy tlie charier might he granted and committed to 
the court. It was also to ho at all times a court of record and 
a court of oyer and terminer and gaol delivery in and for the town 
of Calcutta and factory of Fort M'illiam, and the limits thereof, 
and the factories subordinate thereto. 

lTjid(‘r s. 14 of the same Acl, the new charter of the court, and 
the jurisdiction, powers, and authorities to be thereby established, 
were to extend to all British subjects who should reside in the 
kingdoms or ju’ovincesof Bengal, Behar, and Orissa, or a)iy of them, 
under the protection of the Company, and the court was to have 
full power and authority to hear and determine all complaints 
against any of His ^lajesty's subjects for any crime, misdomcanouis, 
or oppressions, ami to entej’tain, liear, and determine any suits or 
actions wfiatsoevcr against any of His ^lajesty’s subjects in Bengal, 
Behai’, and Oiissa, and any suit, action, or complaint against any 
])ersoii who at the time when the debt or cause of action or com- 
plaint liad arisen had been employed hy, or been directly or 
indirectly in the service of, the Company, or of any of His ^lajcsty's 
subjects. 

Section 156 of the East India C’ompany Act, 1793 (33 Geo. Ill, 
e. 52), enacted and declared that the ])ower and authority of the 
supreme courf at ( 'alciitta extended to tiui high seas, and that 
the court should liavc full power and authority to iiicjuire, hear, 
try, examine, and determine, by the oaths of honest aJid lawful 
men, being Britisli subjects resident in the town of Calcutta, all 
tieasons, murders, piracies, rohherie.s, felonies, maimings, forc- 
stalliiigs, exlortioiis, trespasses, misdemeanours, oifences, excesses, 
and eiioi’mities, and maritime canses whatsoever, according to the 
laws and customs of the Admiralty of England, dojio, perpetrated, 
or coimnltted upon any of the higli seas, and to fine, imprison, 
correH^ punish, chastise, and reform parties guilty and violators of 
the laws, In like and in as ample manner to all intents and pur- 
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poses as the said court might or could do if the same were done, Cn. IIJ, 

perpetrated, or committed within the limits prescribed hy the 

charter, and not otherwise or in any other manner. 

The East India Act, 1797 (37 Geo. Ill, c. 142), after providing 
for the erection of courts of judicature at Madras and Bombay, 
gave those courts, hy s. ii, the jurisdiction formerly exercisahie 
hy tlio mayor’s court at Madras and Jit Bombay, or hy the courts of 
oyer and terminer or gaol delivery there, and declared, hy s. 13, 
that these courts were to have full poAver to hear and deteiinine 
all suits and actions that might he hrought against the inhahitants 
of Madras and Bombay res])ectively in manner provided hy the 
charter, subject liowever to tlic inoviso reproduced in s. 108 of 
this Digest. 

The Government of India Act, 1800 (39 & 40 Geo. Ill, c. 78), 
authorized the grant of a charter for the establishment of a supreme 
court at Madras. It was (s. 2) to have full power to excTcise sucdi 
civil, criminal, admiralty, and ecclesiastical jurisdiction, both as to 
natives and British subjects, and to he invested with such j^owers and 
authorities, privileg('s and immunities, for the better administration 
of the siime, and to he subject to the same limitations, restrictions, 
aiid control within Fort Ht. G<*orgc and the town of Madras, and 
the limits thereof, and the factories subordinate thereto, and within 
the territories subject to or dependent on the Government of Madras, 
as the supreme court at Fort William was investcal with or subject 
to within Fort William or the kingdoms or provinces of Bengal, 

Bella r, and Orissa. 

The Indian Bishop.s and Courts Act, 1823 (4 Geo. IV, c. 71, s. 7), 
authorized the grant of a charter for the establishment of a suj)reme 
court at Bombay with jurisdiction corresponding to that previously 
given to the supreme court at MadriJS, and declared, by s. 17, that 
the supremo courts at Madras and Bombay were to have the same 
powers as the supreme court at Fort William in llengal. 

In 1828 an Act {9 Geo. IV, c. 74) Avas passed for improving the 
administration of criminal justice in the East Indies. The only 
sections now nnrepealed in this Act arc ss. i, 7 ? 9 > 26, 56, 

and no. By s. i the Act is declared to extend to all persons and 
all places, as Avell on land as on the high seas, over whom or which 
the criminal jurisdiction of any of Ills ^Majesty’s couits of justice 
erected or to he erected Avithin the British territories under the 
government of the United (Annpany of Merchants ot Fmgland 
trading to the East Indies does or shall hereafter extend. Hections 
7 , 8, and 9, Avhich relate to accessories, and s. 52, Avhich relates to 
punishments, are apparently superseded as to admiralty cases hy 
the Admiralty Offences (GJolonial) Act, 1849 (12 & 13 \ict. c. 9^^, 
and the Admiralty Jurisdiction (India) Act, 1860(23 & 24 Viet, 
c. 88) (see The Queen J^Jmj^eess v. Jkirton, LL. B. 16 Cal. 238), 
and as to other eases by the Indian Codes. 

Section 26 lays doAvn a rule fur interjireting criminal statutes, 
corresponding to the rule embodied for India in the General Clauses 
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Ch. III. Act of 1897, and for tlie United Kingdom in the Interpretation 
Act, 1889. 

Section 56 extends to Brilisli India the provisions previously 
enacted for England by 9 Geo. iV, c. 31, s. 8, with respect to 
offences committed in two different places, or partially committed 
in one place and completed in another, but has been held not to 
make any person liable to punishment for a complete offence who 
would Jiot have been so liable before. Sec Nya llooiuj v. AVy., 
7 Moo. Lid. A2)p. 72, 7 Cox C.C. 489. In this case some Burmese 
native subjects of the East India (Mmpany committed a murder on 
the Cocos Islands, whicli were then uninhabited islands in the Bay 
of Bengal, within the limits of the Comjiany’s charter. They were 
convicted under the Act of 1828 by tlie supreme court of Calcutta, 
but the conviction was reversed by the Privy Council. It was held 
that the place in which the offence was committed was, but tlie 
offenders personally were not, within the jurisdictioji conferred by 
the statute, and that the object of tlie statute was only to ap^ffy to 
the East Indies the enactment previously ^^assed for England. 

Section 1 10 of the Act of 1828 has been repealed, excejit so tar 
as it is in force in the Straits Settlement. 

The Admiralty Offences (Colonial) Act, 1849 (12 & 13 Yict. 
c. 96), enacts that if any |K‘rson within any colony (which is to 
include British India, 23 k 24 Yict. c. 8S, s. i) is cliarged with 
the commission of any offence committed upon the sea or in any 
haven, river, creek, or place where the admiral has jurisdiction, or 
being so charged is brought for trial to any colony, all magistrates, 
justices of the jicacc, j)ubiic prosecutors, juries, judges, courts, public 
officeis, and other persons in the colony are to have the same juris- 
diction and aiithoj'ity witli respect to the offence as if the offence 
had been committecl upon any waters situate within the limits of 
the local jurisdiction of the coui ts of criminal justice of the colony. 

The Act further enacts (s. 3) that where any person dies in any 
colony of any stroke, poisoning, or hurt, having been feloniously 
stricken, 2)oisoiied, or hurt upon the sou, or in any haven, river, 
creek, or place where the admiral has juiisdictioii, or at any jfface 
out of the colony, every offence committed in respect of any such 
case, wlictlicr amounting to the offence of murder or of man- 
slaughter, or of being accessory bcloro the fact to murder, or after 
the fact to murder or manslaughter, may he dealt with and punished 
in the colony as if the offejice had been wholly committed in the 
colony ; and if any person is charged in any colony with any such 
offence resulting in death on tlie sea, or in any such haven, &c., the 
offence is to be held for the purposes of the Act to have been wholly 
committed upon the sea. 

The Admiralty Jurisdiction (India) Act, i860 (23 & 24 Yict. 
c. 88), provides (s. 2) that where any person within tiny place in 
India is cliarged with the commission of any offence in respect of 
which jurisdietion is given by the Act of 1849, or, being so charged, 
is brought for trial under that Act to any place in India, if before 
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his trial lie makes it appear that if the offence charged had Cii. III. 

been coinniitted in that place lie could have been tried only in tlie 

supremo court of one of the three presidencies in India, and claims 
to lie so tried, the fact is to be certified, and he is to be sent for 
trial and tried accordingly. 

The Indian High Courts Act, i86i (24 & 25 Viet. c. 104), 
abolislied the supreme courts at Calcutta, xMadras, and Bombay’ 
and the Company’s courts of appeal at those places, and i)rovided 
tor the establishment by cbarler of higli courts at those jdaces. 

Under s. 9, ‘each of the high courts to be established under 
this Act shall have and exercise all such civil, criminal, admiralty 
and vice-admiralty, testamentary, iiih'state, and matrimonial jiiiis- 
dictioii, original and appellate, and all such powers and auth(n*ity 
for and in relation to the administration of justice in the presidency 
for which it is established, as Her Miijesty may by such letters 
patent as aforesaid grant and direct; subject, however, to sucli 
directions and limitations as to tlic exercise of original, civil, and 
criminal jurisdiction b(;yond the limits of the presidemey towns as 
may be prescribed thereby, and save as by such letters ])atent 
may be otherwise directed ; and, subject and without ])rejudice to 
the legislative powers in i-elation to the matters aforesaid of the 
Clovernor-General of India in (,\)uncil, the high court to Ije 
established in each presidency shall have and exercise all jurisdiction, 
and every power and authority whatsoever in any manner vested 
in any of the courts in the same presidency aladishod under this 
Act at the; time of the abolitioii of such last-numtioned courts.’ 

Section ii declares that the existing provisions applicable to the 
supreme courts are to apply to the high courts. 

Tlie Courts (Colonial) jurisdiction Act, 1874 (37 & 38 Viet, 
c. 27), enacts, by s. 3, that when, by virtue of any Act of Parlia- 
ment, a ])eison is tried in a court of any colony (wliicli by s. 2 is 
to include Briiisli India) for any crime or offence committed upon 
the high seas or elsewhere out of tlie territorial limits of tlie colony 
and of the local jurisdiction of the court, or, if committed within that 
local jurisdiction, made punishable by that Act, he shall, upon con- 
viction, be liable to such punishment as might have been inflicted 
upon him if the crime or ollence had been committed w ithin the 
limits of the colony and of the local jurisdiction of‘ the court, and 
to no other. Provided that if the crime or oftence is not punish- 
able by the law of the colony in which the trial takes place, the person 
shall, on conviction, be liable to such punishment (other than 
capital punishment) as seems to the court most nearly to correspond 
to the punishment to which he would have been liable if the crime 
or offence had been tried in England. 

The Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet, 
c. 73), which was passed in consequence of the decision in the 
Franconia case {R, v. Keyn^ 2 Ex. 169), and which extends to 
India, declares that an offence committed by a person, whether he 
is or is not a subject of Her Majesty, on the open sea within the 
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III. territorial waters of Her Majesty's dominions, is an offence within 
— the jurisdiction of the admiral, although it may have been com- 
mitted on board or by means of a foreign ship, and the person who 
committed the offence may be arrested, tried, and punished ac- 
cordingly. Proceedings for the trial and punishment of a person 
wlio is not a subject of Her Majesty, and is charged with any such 
offence as is declared by the Act to be Avithin the jurisdiction of 
the admiral, are not to be instituted in Pritish India except with 
the leave of the governor-general or the governor of the presidency. 
For tlie ])urpose of any offence declared by the Act to be witliin 
the jurisdiction of the admiral, any part of the sea within one marine 
league of tlie coast, measured from low- water mark, is to be deemed 
to be open sea Avithin the territorial Avaters of Her Majesty’s 
dominions. 

Under the Colonial Courts of Admiralty Act, 1890 (^3 & 54 
Viet. c. 27), the Legislature of Britisli India may declare certain 
courts to be colonial courts of admiralty, and courts so declared 
have the admiralty jurisdiction descril)cd in the Act. Under this 
poAver the Legislature of India Las, by Act XVI of 1891, s. 2, 
declared the high courts at (kilcutta. Madias, and Bombay, as Avell 
as the courts of the recorder at Rangoon, the Resident at Aden, 
and the district court of Karachi, to be colonial courts of admiralty. 

The ^lerchant Shijiping Act, 1894 (57 & 58 Viet. c. 60), pio- 
vides, by s. 686, that ‘ Avbere any person, being a British subject, 
is charged Avith having committed any offence on board any British 
shi]! on tlie high seas or in any foreign port or harbour, or on board 
any foreign ship to Avhich he does not belong, or, not being a British 
subject, is charged with having committed any offence on board 
any British ship on the high seas, and that person is found Avithiii 
the jurisdiction of any court in Her ^lajesty's dominions Avhich 
Avould have had cognizance of the offence if it had lieen committed on 
board a British ship Avithiii the limits of its ordinary jurisdiction, 
that court shall have jurisdiction to try the offence as if it had been 
so committed ; but nothing in this section is to affect the Admiralty 
Offences (Colonial) Act, 1849.’ 

Section 687 of the same Act provides that ‘all offences against 
property or person committed in or at any jdace, either ashore or 
afloat, out of Her Majesty s dominions by any master, seaman, or 
apprentice Avho, at the time Avhen the offence is committed, is, 
or within three months previously has been, employed in any 
British ship, shall be deemed to be offences of the same nature 
respectively, and be liable to the same punishments resjiectively, 
and be imjuired of, heard, tried, determined, and adjudged in the 
same manner and by tlie same courts and in the same places as if 
those olfences had been committed within tlie jurisdiction of the 
Admiralty of England ; and the costs and expenses of the prosecu- 
ti* n of any such offence may be directed to bo jiaid as in the case 
of costs and expenses of prosecutions for offences committed within 
the juiisdiction of the Admiralty of England.’ 
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It seems to follow from these several enactments, and from pars. Cn. III. 

29 and 32 of the Charters, that where a chartered high court 

exercises jurisdiction in respect of — 

(1) an ofience committed on land, both the procedure and the 
substantive law to bo applied arc those of British India, 
i. e. both the Code of Criminal Procedure and the Penal 
Code apply ; 

(2) an offence committed at sea l)y a native of British India, the 
position is the same ; 

(3) an offence committed at sea by any other person, whether 
within territorial waters or beyond them, the procedure is 
regulated by British Indian law, but the nature of the crime 
and the punishment are determined by Knglisli law. 

See Queen Emp'esa v. Barton^ l.L. R. i6 Cal. 238, and jMayne, 

(’liminal Law of India, chap. ii. 

(c) The enactment reproduced by this sub-sectioji was ])rol)al)ly 
{suggested by tlic Patna case, as to which see Stephen’s Nnneomar 
and Impey, chap. xii. In 1873 ^^^I'tain licensed licpior-vendors 
moved the high court at Calcutta for a mandamus to compel the 
Board of Revenue to issue rules prescribing the foes payable for 
licjuor licences, but ii was held that tlie matter related wholly to 
the revenue, and that therefore by 21 Geo. Ill,c. 70, s. 8, the high 
court had no jurisdiction [Re Audur Chundra »‘57<a?e, 11 Bong. 

L. R. 2fjo). In a later ^ladras case (1^76) doubts W(‘re expressed as 
to the extent to which the enactimuit was still in force, and, in 
particular, whether it had not been repealed except as to land 
revenue. 8ee Collector of Rea C2istoins v. Panniar Chithambanm^ 

T. L. R. I .Mad. 89. In any case it applies only to the jurisdiction 
derived li om the supreme court, i. c. to the original jurisdiction. 


102 . Each of the high courts has superintendence over r()W(u-s of 
all courts for the time being subjc(*t to its appellate jurisdiction, court with 
and may do any of the following things ; that is to say — iubonli.^^ 

(a) call for returns ; 

. courts. 

( 4 ) direct tlie transfer of any suit or appeal Irom any 1^24 & 25 
such court to any other court of equal or superior juris- j 

diction ; 

(c) make and issue general rules for regulating the practice 
and proceedings of such courts ; 

(d) proscribe forms for any proceedings in such courts, and 
for the mode of keeping any books, entries, or accounts 
by the officers of any such courts; and 

{e) settle tables of fees to be allowed to the sheriffs, attorneys, 
and all clerks and officers of such courts. 
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Cii. III. 
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[28 k 29 
Viet. c. 

3 j 

4, 6.] 


Provided that all such rules, forms, and tables require the 
previous approval, in the province of Bengal of the Governor- 
General in Council, and in the province of Madras or Bombay 
or the North-Western Provinces of the local Government («). 

{a) As to the relations of llic high courts to the subordinate 
courts, see furtlier above, p. 137. 

103 . — (i) Subject to any law made by the Governor- 
General in CouiK'il, each high court may by its own rules 
provide as it thinks lit for the exercise, by one or more judges, 
or bj division (;ourt.s ('onstitiited by two or more judges of the 
high ('ourt, of the original and appellate jurisdiction vested 
in the court. 

(2} The chief justice of each high court determines what 
judge in eacli case is to sit alone, and what judges of the 
court, whether wilh or without the chief justice, are to 
constitute the several division courts. 

104 . — (1) {(i) The Governor-General in Council may by 
ord(;r transfer any territory or place from the jurisdiction of 
one to the jurisdiction of any other of the high courts, and 
authorize any high court to exercise all or any portion of its 
jurisdiction in any part of British India not included within 
the limits for which the high court was established ( 4 ), and 
also to exercise any such jurisdiction in respect of Christian (c) 
subjects of Her Majesty resident in any part of India outside 
British India (^/). 

(2) The Governor-General in Council must transmit to the 
Secretary of State an authentic copy of every order made 
under this section. 

(3) Her Majesty may signify, through the Secretary of 
State in Council, her disallowance of any such order, and such 
disallowance makes void and annuls the order as from the day 
on which the governor-general makes known by proclama- 
tion or by signification to his council that he has received 
notification of the disallowance, but no act done by any high 
court before such notification is invalid by reason only of such 
disallowance. 
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(4) Nothing* in this section affects any power of the Governor- On. III. 
General in Council in legislative meetings. 

(a) As to tlie object and construction of this section, see ^^linutes 
by Sir H. S. Maine, No. 45. 

(b) For orders made under this provision, see Notifications, Nos. 

178, 180, 181, of September 23, 1874; Mayne, Criminal Law of 
India, p. 258. It would seem that s. 3 of the Act of [865 (repro- 
duced by tills provision) only cmjiowcred the governor-general to 
make an order transferring any territory from Uk; jurisdiction of 
one court to the jurisdiction of anotlier, and that the second 
branch of the section was only to enable the governor-general to 
authori/e the court to which such transfer was made to exercise 
jurisdiction. If this is so, then, to take an illustration from the 
North-Western Provinces, tlie Governor-General in Council could 
not either by order or legislation extend the local and personal 
jurisdiction of the liig'h court in the North-Western Provinces over 
the province of Oudli, or authorize two of the judges of tlie high 
court to sit at Lucknow to try cases arising in Oiidli, or empower 
the Chief ( 'ommissionei* of Oudh to ti'anMult cases from Oudh for 
trial at Allahabad by judges of the high court of the North- 
AV este n i Provinces. 

(c) ‘The comprt'hensive term “Christian’’ was doubtless used 
because it might be convenient to give a. particular high court 
matrimonial and testamentary jurisdiction over all Christian 
subjects.’ Alinutes by Sir H. 8. Alaine, Nos. 44, 45. 

(d) i. e. ill Native States. See s. 124. 

105.— (i) Subject to any law made by tlie Governor- Excmn- 
Gencral in Council (^), the g^overnor-general and each of 
the governors of iMadras and Bombay, and ciiOh of the | 
ordinary and extraordinary members of their respective in 

piihlio 

councils, is not — capacity. 

(a) subject to the original jurisdiction of any high court 

by reason of anything counselled, ordered, or done by any 17- 
of them, in his public capacity only; nor III, t*. 70, 

(b) liable to be arrested or imprisoned in any suit or pro- 

ceeding in any high court acting in the exercise of its 
original jurisdiction ; nor ('^*^111 

(c) subject to the original criminal jurisdiction of any high s. 3. 
court in respect of any misdemeanour at common law, or ^ 
under any Act of Parliament, or in respect of any act which 

if done in England would have been a misdemeanour. 

(2) The exemption under this section from liability to arrest 
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and imprisonment extends also to the chief justices and other 
judges of the seA^eral high courts. 

(a) The enactments reproduced by this section apply only to the 
original jurisdiction of the high courts, and are not excepted 
from the legislative power of the governor-gciierars council by 
24 & 25 Viet. c. 67, s. 22. The exemptions from jurisdiction 
granted by 21 Geo. Ill, c. 70, and reproduced in this section, were 
granted in consequence of the proceedings in the Cossijiirah case. 
See above, p. 57, and Mayne, Criminal Law of India, p. 301. 

106. Subject to any law made by the Cl overnor- General 
in Council j the order in writing of the Govern or- General in 
Council for any act is in any proceeding, civil or criminal, in 
any high court acting in the exercise of its original juris- 
diction, a full justilication of the act, cxce[)t so far as the act 
extends to any [Ihiropean] llritish subject of Her Ma jesty [a ) ; 
but nothing in this section exempts the governor-general, or 

I any member of his council, or any person acting under their 
orders, from any proceedings in respect of any such act before 
any competent court in England. 

(a) The expression in the Act of 1780 is 'British subjects,’ 
which of coursi? must be construed hi the narrower sense. As to 
Ihe circumstances out of which this eimctment arose, see above, 
pp. 57 > iMlH’s Britisli India, iv. 373“37(); CowelTs Tagore 

Lectures, j). 72 ; Nuncomar and Impey, ii. 189. As to tlie limita- 
tions formerly imposed on the powers of the Indian Governments 
ill dealing witli European British subjects, see In re Amevr Khan, 
6 B. L. J\. 446, and tlie notes on ss. 63 and 79 of this Digest. Tlie 
cnactineiits reproduced by tliis section do not apply to the Govern- 
ments of Madras and Bombay. TIu‘y are a])plied to the existing 
high courts by the conjoint operation of 39 & 40 Geo. IIJ, c. 79, 
s. 3 ; 4 Geo. IV, c. 71, s. 7 ; and 24 & 25 Viet. c. 104, s. ii, but 
ajqiear to alfect only the oi iginal jurisdiction of the high courts. 

107. — (i) {(f) Subject to any law made by the Governor- 
General in Council, if any person makes a complaint in 

' writing, and on oath, to tlie high court at Calcutta of any 
oppression or injury alleged to liave been caused by any order 
of the govcrnor-g’cneral, or any member of his council, 
and gives security to the satisfaction of tlie high court 
to prosecute his complaint by indictment, information, or 
action before a competent court in the United Kingdom 
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within two years from the making of the same or from the Ch. III. 
return into the United Kingdom of tlie person or persons 
complained against^ he is entitled to have a true copy of any 
order of wliich he com])laiiis produced before the high court, 
and authenticated by the court, and he and the persons 
against whom he complains may examine witnesses on the 
matter of the complaint. 

(2) The high court must, if necessary, compel the atten- 
dance and examination of witnesses in any such case in the 
same manner as in other criminal or civil proceedings. 

(3) Sections forty to forty-five of the .Mast India Company rs 
Act, 1772, apply in the case of proceedings under this section 
as in the case of the proceedings referred to in those sections. 

(a) The provision roprocluced by lliis section lias remained a dead 
letter from the date of its enaetment, appiairs to be unnecessary, 
and could lie repealed by Tndiaii legislation. It does not apply to 
the Madras Higli (.^mrt, He Wallace, I. Jj. Jb 8 Mad. 24. 

The sections referred to in sub-section (3) give jurisdiction to 
tlie Court of Queen’s Bench, now the high court, and provide for 
the taking of evidonc(3 in India, and its admissiliiliiy in England. 

Law to he adminidcred, 

108 . Subject to any law made by the (jovernor-Gcncral in Law to he 
(.Council, the high (courts, in the exercise of their original tomlTii 
jurisdiction, shall, in matters of inheritance and succession to 
lands, rents, and goods, and in matters of contract and ioieo and 
dealing between party and party, when both parties are sub- sion. 
ject to the same personal law or custom having the force ni 
of law, decide according to that personal law or (‘iistom, ;uul ^ 7 - 
when the parties are sub ject to dilTerent jKU’soiial laws or I IT, c. 
custom having the force of law, decide according to the law 
or custom to which the defendant is subject. 

This section rejirodiiccs the enactments marginally noted so 
far as they appear to represent existing law. The qualifying 
words at the beginnijjg of the clause i-epres(*nt existing law, the 
enactments marginally noted being, under 24 & 25 \ict. c. 67, 
s. 22, capable of i)eiiig altered by Indian legislation. 

In Warren Hastings’ celebrated plan for the administration of 
justice, proposed and adopted in when the East India Com- 
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Cn. III. paiiy first took upon themselves the entire management of their 

territories in Iiulia, the twenty-third ride specially reserved their 

own laws to the natives, and provided that ‘ Moulavies or Brahmins ’ 
should respectively attend the courts to expound the law and assist 
in passing the decree. 

Suhsecpicntly, when the governor-general and council were 
invested hy Parliament with the power of making regulations, 
the provisions and exact words of Warren Hastings’ twenty-third 
rule were introduced ijito the first regulation enacted by the 
Bengal Government for the administration of justice. This regula- 
tion was passed on Ajiril 17, 1780. 

By section 27 of this regulation it was enacted ^ that in all suits 
regaiding inheritance, marriage, and caste, and other religious 
usages or insiitiiiions, the laws of the Koran with respect to 
^laliomedans, and those of the Shaster with respect to Gentoos, 
shall he invariably adhered to.* 'i'his section was re-enacted 
in the following year, in tlie revised Code, with the addition of 
the word ‘ succession.’ Section 1 7 of the Act of 1781 constitutes the 
lij’st express recognition of Warren Hastings’ rule in the Knglish 
8tatut(‘, Law. Enactments to the same eifect have since^ been 
inti’oduced into numerous subsequent English statutes and Indian 
Acts, - -see, for example, 37 Geo. ill, c. 142, s. 1 3 ; Bombay Begula- 
tion TV of 1827, s. 26; Act IV of 1872, s. 5 (Ihinjab) as amended 
by Act XII of 1878 ; Act TIT of 1873, s. 16 (Madras); Act XX 
of 1875, s. 5 (Gentral Provinces); Act XVllI of 1876, s. 3 
(Oudh) ; Act XII of 1887, s. 37 (Bengal, North- Western Pro- 
vinces, and Assam); Act XH of 1889. s. 4 (Lowct Burma). See 
also clauses 19 and 20 of the Gharter of 1865 of the Bengal High 
Court, ilie corresjaniding clauses of the Madras and Bombay 
Cliarters, and clauses 13 and 14 of the Charter of the North- 
Western IVovinces High Court. 

The effect of 21 Geo. ITT, c. 70, s. 17, is explained in Sarkies v. 
Prosmino Mayi Dasi, 1 . L. B. 6 Cal. 79.^ (application for dower 
by the widow of an Armenian), and Jayat Mohini Dasi v, J)war- 
hinath Ikimhh^ I. L. 11 . 8 Cal. 582 (wlicrc it was held that there 
was no question of succession or inheritance). 

The Indian Contract Act (TV of 1872) contains a saving (s. 2) 
for any statute, Act, or regulation not thereby expressly repealed. 
This saving has been held to include the enactment reproduced 
by this section, under which matters of contract are, within the 
presidency towns, but not elsewlierc, directed to bo regulated by 
the personal law of the party, and thus, paradoxically enough, 
certain rules of Hindu law have maintained their footing in the 
last part of British India where they might have been expected 
to survive. See Nobin Chuwler Bannerjee v. Romesh Chunder 
Chose, I. i /. R. 14 Cal. 7^1, where it was held that the custom 
of darndupat (Law Quarterly Review for 1896, p. 45) was still in 
force in Calcutta. If, however, any native law or custom is 
rdready inconsistent with the terms of the Contract Act, it would 
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be held to be repealed. See Madhih Chunder Poranamah v. Cn. III. 
Rajeoomar ])oss, 14 Beiig. Law Kep. 76, p.'4. — 

The leading cas-c on the extent to wliich English law lias been 
introduced into India is ihe Mayor of Lyom v. East India Company 
(1836), reported i Moo. P. C. 176, and also, with useful explanatory 
and illustniiive matter, 3 State Trials, N.S. 647. Tlio Judicial 
Committee in this case laid down the principle tliai. the general 
introduction of English law into a con(|uei-ed or ceded country 
does not draw with it such parts as are manifestly inapplicaldo 
to the circumstances of tlic settlement, and decided in jiarticular 
that the English law incapacitating aliens from holding real 
property to their own usefiid transmitting it by devise or descent 
had never been expressly introduced into liengal, and that ihe 
Statute of Mortmain, 9 Geo. 11, c. 36, did not apply to India. 

See also the famous judgement of Lord Stowcll in The Indian Chief 
(1800) 3 Rob. Adm. I2,atpp.28, 29 (quoted below, p. 417); Freeman 
V. Fahik^ (1828) i Jfoo. liid. App. 304, 2 State Trials. N. S. looo ; 
AdvocakrCeneral of Iknfjaly. Harm Furnomoye JJofisee, (1863) 2 
Moo. F. (i^., N.S. 22 (law as to forfidturc for suicide); and Ham 
Coomar Coondoo v. Clmider Canto Mookeijee^ (1876) Jj. R. 2 App. 

Cas. 186 (law as to maintenance and champerty). And as to the 
effect of successive charters in introducing English law into India, 
see above, p. 34; Morlcy's Digest, Introduction, pp. xi, xxiii; and 
Mr. AVIiitley Stohes’ preface to the first edition of the older 
statutes relating to India (reprinted in the edition of 1881). 


Adcocafc-Cenerah 


109.—(i) Her Majesty may, by warrant under her Royal Appoint- 
Sign Manual^ appoint an advocate-general for each of the powers of 
provinces of Bengal, Madras, and Bombay (a), 

(2) The advocate-general for each of those provinces may 
take on behalf of Her Majesty such proceedings as may be s. I’n. 
taken by Her Majesty ^s Attorney-General in England (/y). 

(a) Tlu; advocate-general for Bengal is a law oflicer of the ’ ^ ^ 

Government of India. 


(6) See Fecretary of State for India v. Homhay Landing and 
Shipping Company j 5 Bom. ]L C. R. 0 . C. J. 42, and Act X of 1875, 
ss. 144, 146. 
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Ch. III. 


Jurisdic- 

tion 

of Indian 
bishops. 

[53 

iffi 155, 

as. 51, 52. 
3&4\Vill. 
IV, c. 85, 
as. 92, 93, 
94 -] 


[37 & 38 
Viet, e, 77, 
s. 13.] 


• PART X. 

Ecclesiastical Establishment. 

110. — (1) The bishops of Calcutta, Madras, and Bombay (^f) 
have and may exei’cise such ecclesiastical jurisdiction and 
episcopal functions as IJer JMajesty may, by letters patent, 
direct for the administering holy ceremonies, and for the 
superintendence and good governmentiof the ministers of the 
(^hurch of England within their respective dioceses. 

(2) The Bi.shop of Calcutta is the metropolitan bishop in 
India, subject nevertheless to the general superintendence and 
revision of the Archbishop of Canterbury. 

(3) Ea(‘h of the bishops of Madras and 1 Bombay is subject 
to the Bishop of Calcutta as s\ich metropolitan, and must at 
the time of his appointment to his bishopric or at the time of 
his consecration as bishop take an oath of obedience to the 
Bishop of Calcutta in such manner as Her Majesty by let ters 
patent may be ])leascd to direct [h). 

(4) Her Majesty may, by letters patent, vary the limits of 
the dioceses of Calcutta, ^ladras, and Bombay. 

(5) Nothing’ in this Digest or in any such letters patent 
as aforesaid prevents any person who is or has been bishop of 
any diocese in India from ])crforming e])iscopal functions, not 
extending to the exercise of jurisdiction, in any diocese or 
reputed diocese at the reque.st of the bishop thereof. 

{a) Tlic hisliops of Calcuita, Madras, and Bombay are tlic only 
Indian who are appointed by letters pateni, ajid who are 

reierred to in tlio Acts relating to India. A copy of tlie form of 
letters putcnt used in tlie apjaaiitinent of the Bisliop of Calcutta 
is printed below, p. 576. The other Indian Inshops (CJliota Nagpore, 
Lahore, Lucknow, Rangoon, Tinnevelly, and Travancoro) are, in 
aceoi dance witli the new practice adopt(‘d after the decision in the 
Natal case {[n re Bishop of Natal, 3 i\roo. P. C., N. 115; see 
also Bishop of Natal v. Gladstone. L. R. 3 E(j. i), not appointed by 
lettci s pait'iit, and have no coerciv<‘ jurisdiction. ‘ 

iji) As to the.se oaths, see 28 & 29 Viet. c. 122, and 31 & 32 
Viet. c. 72, s. 14. Under 37 & 38 Viet. c. 77, s. 12, the arch- 
bishops of Cauteibury or York may, in consecrating any person to 
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the office of bishop for the purpose of exercising episcopal functions Cii. III. 

elsewhere than in England, dispense with the oath of due olxidience 

to the archbishop. 

111. — ( 1 ) The Bishop of Calcutta may admit into the holy Power to 
orders of deacon or priest any person whom he, on examina- 
tion, deems duly qualified specially for the purpose of taking* 
on himself the cure of souls, or officiating in any spiritual c. 71, a. 6.] 
capacity within the limits of the diocese of Calcutta, and 
residing therein. 

(2) The deposit with the bishop of a declaration of such 
a purpose, and a written engagement to perform the same, 
signed by the person seeking ordination, is a sufficient title 
with a view to his ordination. 

(3) It must be distinctly stated in the letters of ordination 
of every person so admitted to holy orders that he has been 
ordained for the cure of souls within the limits of the diocese 
of Calcutta only. 

(4) Unless a person so admitted is a British subject, he 
is not required to take iluj oaths and make the subscriptions 
which persons ordained in England are required to take and 
make [a). 

(a) The enactment reproduced by this section appears to apply 
only to the Bishop of Calcutta, and is pi’ohahly uiiiiecessary, 
as being covered by the geneial language of the letters patent 
enal)ling the Bishop of Calcutta to perform all the functions 
j)eouliar and appropriate to the office of bishop within the diocese 
of (.aleiitta. 


112. If any person under the degree of bishop is appointed 
to the bishopric of Calcutta, IVtadras, or Bomhay, being at the 
time of his appointment resident in India, the Archbishop of 
Canterbury, if so required to do by Her ilajcsty by letters 
patent, may issue a commission under his hand and seal, 
directed to the two remaining bishops, authorizing and 
charging them to perform all requisite ceremonies for the 
consecration oS the person so to he appointed. 

113. — (i) There may be paid to the bishops and arch- 
deacons of Calcutta, Madras, and Bombay, out of the revenues 


Conso( 
t ion of 
person 
resi<l('nt in 
Indi.i jip- 
j nted to 
bi..lii)])ri(‘ 

I3&4 

Wi'l. IV, 

c. 85, s. 

99- i 


Sidari^M 
and allow- 
ances of 
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Cii. TIT. 

bishops 
and arch- 
deacons. 
[53 TTco. 
in, c. T55, 
ss. 49, 50. 

4 Geo. TV, 
c. 71, ss. 

3 , 4 , 5 - 

3 4 

Will. IV, 
c. 85, ss. 
90, 96, 97, 
98, 100, 
lor. 

5 & 6 
Viet, c, 

1 1 9, ss. 

3 ^ 4 - 

43 Viet. c. 
3, 2, 3.] 


of Tndia^ such salaries («), commencing from the time at which 
they take upon themselves the execution of their office^ and 
such [pensions {b) and] allowances as may be fixed by the 
Secretary of State in Council, but any power of alteration 
under this enactment shall not be exercised so as to impose 
any additional charge on the revenues of India. 

(3) Tliere are to be paid out of the revenues of India 
the expenses of visitations of the said bishops, and of the 
providing a suitable house for the residence of the Bishop of 
Calcutta (r), but no greater sum may be issued on account of 
those expenses than is allowed by the Secretary of State in 
Council. 

{(t.) Ah to the existing salnries, see note on s. 80. 

(/>) PoiiHioiis, as di.stiiignished Irom allowances, aj)pear to be still 
paid under 4 Geo. IV, c. 71, s. 3, and 3 & 4 Will. IV, c. 85, s. 96, 
and n(d under 43 Viet. c. 3, s. 3. 

(c) The statutory obligation to ])rovide a house for the Bishoj) of 
Caleulla is exhausted, but it may have been construed as including 
an obligation to maintain his house. 


T’nrloiigh 114 . Her Ma jesty may make such rules as to the leave of 

134^1:' 35 absence of the several Indian bishops on furlough or medical 

\ict.e.e)2.] eertilicate as seem to Her ]\[ajesty expediimt. 

Estatilisli- 115 .-(i) Two of the eha])lains a})pointed in (‘ach of the 

diapl.'iius of Bengal, Vfadras, and f^oinbay must always be 

of churcJi rninisters of the Church of Scotland, and arc entitled to have 
of Scot- . ... 

laml. from the revenues of India such salary as is from time to time 

\ViVl.\v, alh^tted to the military clnn)lains in the several [‘resideiudes. 

1*0'^*]’ (2) The ministers so appointed chaplains must be ordained 

and inducte<l by the pre.sliytery of Edinburgh according to the 

forms and solemnities used in the Church of Scotland, and are 

subject to the spiritual and ecclesiastical jurisdiction in all 

things of the presbytery of Edinburgh, whose judgements are 

subject to dissent, [uotest, and aj)peal to the Provincial Synod 

of Lothian and Tweeddale and to the General Assembly of 

tlie Church of Scotland. 

Saving as 116 . Nothing in this Digest prevents the Governor-General 

to Oliris- ('ouncal from granting, with the sanction of the Secretary 
tiaus. 
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of State in Council, to any sect, persuasion, or community of Ch. III. 
Christians, not bein^ of the Church of England or Church of ^ 
Scotland, such sums of money as may be expedient for the 
purpose of instruction or for the maintenance of places of 102O "" 
worship. 


PART XI. 


Offences, Penalties, and Procedure. 

117 . If any person holding* office under the Crown in India 
does any of the following things ; that is to say, — 

([) If he 0|)presses any of Her Majesty^s subjects (rt') within 
his jurisdiction or in iln^ exercise of his authority : 

(2) If (oxc(‘pt in case of nccossity, the burden of proving 
which shall be on him) he wilfully disobeys or wilfully 
omits, forbears, or neglects to execute any orders or 
instructions of the Secretary of State : 

(3) If he is guilty of any wilful breach of the trust and 
duty of his office and employment : 

(4) If, being the governor-general, or a governor, or a 
member of the council of the governor-general or of a 
governor, or being* a person employed or concerned in tlu* 
collection of revenue or the administration of justice, he 
is concerned in or has any dealings or transactions bv 
way of traffic or trade in any ])art of India [otherwise 
than as a shareholder in any joint-stock company or 
trading corporation] : 

(5) If lie accepts or receives for liis own use, in the discharge 
of his office, any gift, gratuity, or reward, pecuniary or 
otherwise [except in accordance with rules made by the 
Secretary of State as to the receipt of presents], and 
except in^ the case of fees paid to barristers, physicians, 
surgeons, and chaplains in the way of their respective 
professions ; 

he is guilty of a misdemeanour. 


CVrtaiJi 
acla to bo 

mfaui>urs : 
Oppres- 
sion. 

[10 (L-o. 

ill, 0. 47, 

s. 4 .] 

Wilful dis- 
obedien<»‘. 

[33 

III, e. 52, 
s. 65. 

3 ^ 4 
Will. IV, 
e. 85,8. 80.] 
Dreaeh <»t‘ 
fluty. 

[ 3 ^ (Jeo. 

Ill, c. 52, 
s. 65. 

3 4 

Will. JV, 
(‘.85, s.Bo. j 

1 33 Oeo. 
Ill, e. 52. 
8. 137. 

3 4 

Will. IV. 
(••85,8. 76.] 
Iteoeiviiii' 
pre sfMits. 
113 lieo. 
ill e. 63, 
8S. 23, 24. 

25. 

33 

in, e. 52, 

88. 62, 64. 

3^4 
Will. IV, 
€.85,8.76. 1 
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Oh. hi. If a person is convicted of having accepted or received any 
such gift, gratuity, or reward, tlie court may order that the 
gift, gratuity, or reward, or any part thereof, be restored to 
tile person who gave it, and that the whole or any part of any 
fine imposed on the offender he paid or given to the prosecutor 
or informer, as the court may direct (r?). 

{a) Tlie expression ‘His Majesty’s suhjeets' in the Act of 1770 
(10 ( 3 eo. Ill, c. 47, s. 4) was used at a time when it was very dould- 
ful how fiir tlie sovereignty of the British (h’owii cxl(‘nded over 
natives of India, at all events outside the presidency towns, and 
was possibly intended to he used in the narrower sense formerly 
atlributed to the expression ‘British subjects.’ See note (c) on 
8. 63 above. 

[h) The expression in the Act of 1793 (33 Geo. Ill, e. 52, s. 137) 
is ‘within any of the provinces of India or other parts.’ 

(c) This section ri'produces with as mucli (‘xactness as seems 
pi'acticaldc the several enactments noted in the margin. In many 
cases enactments dealing witli ihe same olfence use didereiit 
language, and apply to different classes of persons. The ju’ovisions 
reproduced fi’om 3 & 4 AVill. IV, c. Sy,, cannot be altered by 
Indian legislation. See 24 & 25 Viet. c. 67, s. 22. 

Tlie words ‘ otherwise than as a shareholder in any joint-stock 
company or trading corporation,’ and ‘except in accordance with 
rules made l)y the Secretary of State as to tlie recieipt oi‘ presents,’ 
do not occur in tlie enactments reproduceil, but lep resent the 
limitations placed in practice on the extremely general language 
of tlie enactments. 

Similar prohibitions of trading or lending money are contained 
in emictments of tlie Indian lcgi.shitures. See, e. g.. Act XV of 
1848 (trading liy officers of chartered courts); Act II of 1874, 
s. 10 (by administrator-general); Acts VJI of 1878, s. 74, and 
XIX of 1881, s. 73 (by fore.st oHiccrs); Acts V of j86i, s. to, 
XXIV of 1859, p. 19; iJombay Act VII of 1867, s. ii (by police 
oHiccrs); Acts XI of 1876, s. 34, and V of 1879, s. 3 (by officers 
of presidency banks); Act XVIIL of 1881, s. 153; Bombay Act V 
of 1879, s. 31; Madras Begulation I of 1803, s. 40; Madras 
Regulation II of 1803, s. 64; Bengal Regulation 11 of 1793, s- 
(by revenue officers); Bengal Regulation XXXVTTI of 1793? s. 2 
(loans by civil servants). 

As to the rules jirohibiting tlie receipt of presents hy governors 
of and servants of the Crown in British Colonies, see Todd, 
rarliameiitary Government in the British Colonies, p. i 53 
(second edition). * 


Loans tfi 
n:it)N r 

jirincos. 


118.-(j) If any British subject, without tlie previous 
■ODsent in writing of the Secretary of State in Council or of 
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the Governor-General in Council or o£ a local Government, Cu.m, 
by himself or another — I 

(a) lends any money or other valuable thing to any native 
prince in India ; or 

(^) is concerned in lending money to, or raising or procuring 
money for, any such native prince, or becomes security 
for the repayment of any such money ; or 
(e) lends any money or otlier valuable thing to any other 
person for the purpose of being lent to any such native 
prince; or 

(fJ) takes, holds, or is concerned in any bond, note, or other 
security granted by any such native prince for the repay- 
ment of any loan or money hereinbefore referred to, 
he is guilty of a misdemeanour. 

(2) livery bond, note, or security for money, of what kind 
or nature soever, taken, held, or enjoyed, either directly or 
indirectly, for the use and benefit of any British subject, 
contrary to the intent of this section, is void (^/). 

(rt) The enactment ro|)rocluced hy this section was passed in 
1797 to stop the scandals caused by the lending of money by 
European adventurers to native princes on exorbitant terms. See 
above, p. 73. The expressioi\ ‘British subject,^ as used in the 
Act ot‘ 1797, would doubtless be construed in its narrower sense, 
as not including natives of India. 

119. — (i) If Jiuy person holding oflicc under the Crown in Piosr. u- 
India commits any offence referred to in this Digest, or any 
other crime or offence, the offence may, without prejudice to 
any other jurisdiction, be inc| aired of, heard, tried, and deter- Hi, <•. 
mined before Her Majesty^s High Court of Justice, and be l^’oVo. 
dealt witli as if committed in the county of Loudon. 8^39.' 

(2) Every British subject is amenable to all courts of 

. • . 7^1 7' I 

justice in Great Britain of competent jurisdiction to try 

offences committed in India for any offence committed within 

India and outside ]lritish India as if the offence had been 

» 

committed within British India. 

(3) Every prosecution in respect of any offence referred to 
in this section must be commenced within five years after 
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ITT. the commission of the offence, or after tlie arrival in the 
United Kingdom of the person who committed the offence, 
whichever is later {a). 

(a) Tills section is merely an imperfect attempt to reproduce 
several enactments of the eighteenth century whicli are still 
iinrepealed, and which, though obsolete as respects proci^dure, 
may still ho of importance with respect to jurisdiction. The words 
‘any other crime or offence,’ in 13 Geo. Ill, c. 63, s. 4, are very 
wide, and perhaps ought to he construed subject to a limitation to 
offences of the same kind as those previously mentioned. Section 
67 of 33 Geo. Ill, c. 32, has hc(*n repealed as to Indian courts 
by Act XI of 1872, but is still unrepealed as to courts in the 
United Kingdom. 

The limitation under 21 Geo. IIT, c. 70, s. 7 (which applies 
only to procei'dings against the governor-general or a member of 
Ids council), is five yi'ars after commission of olfence or arri'st in 
England. The limitation und(‘r 33 Geo. Ill, c. 32, s. 141, is six 
years after commission of oflence. There is a three years’ limitation 
under 33 Geo. TIT, c. 52, s. 162. But all these limitations are now 
affected by the Public Authorities Protection Act, 1893 (56 & 57 
XTct. c. 61). 

The enactments reproduced run as follows : — 

‘If any person whatsoever employed by or in the service of the 
said united Company, in any civil or military station, oflice, or 
capacity whatsoever in the East Indies, or deriving or claiming 
any power, authority, or jurisdiction by or from the said united 
Company, shall, after the passing of this Act, bii guilt y of oppressing 
any of llis j\Iajesty’s subjects beyond the seas within their res])ectivc 
jurisdictioiiH, or in the exercise of any such station, oflice, employ- 
meiiG power, or authority derived or claimed by, from, or under 
tlie said united (.Vmipany, or sliaJl be guilty of any other crime 
or otfence, such oppressions, crimes, and oifences shall and may be 
inquired of, heard, and determined in Jlis Majesty's Court of 
King’s Bench in England ; and sucli punishments shall he inflicted 
on sucli otfenders as are usually inflicted for offences of the like 
nature committed in that part of Great Britain called England ; 
and . . . the same and all other ofleuccs committed against this 
Act may he alleged to he committed, and may he laid, inquired of, 
and tried in the county of Middlesex ’ (10 Geo. Hi, c. 47, s. 4). 

‘ No prosecution or suit shall bo carried on against the said 
governor-general, or any member of the council, before any court 
in Great Britain (the High Court of PaiTiiiment only excepted), 
unless the same shall he commenced within five years alter tlie 
offence committed, or within five years after bis arrival in 
England ’ (21 Geo. HI, c. 70, s. 7). 

‘All His Majesty’s subjects, as well servants of the said united 
Company as otluTs, shall be and are hcreliy declared to be amenable 
to ail courts of justice, both in India and Great Britain, of 
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competent jurisdiction to try ofTenccs committed in India, for Cir. IH. 

till acts, injuries, wion^^s, oppressions, trcs2:)asses, misdemi'anours, 

offences, and crimes whatever, by tlumi or any of tlu in done or 
to be done or committed in any of ilie lands or territories of any 
iijitiv(i prince or State, or agtiinst their persons or pro2:)crties, 
or the persons or properties of any of their sulijecis or people, 
in the same manner as if the same had been done or committed 
within the territories directly subject to and under the British 
Government in India' (33 Geo. Ill, c. 52, s. 67). 

‘All penalties, furreituivs, seizures, causes of seizure, crimes, 
misdemeanours, and other offences, which shall arise or bo incurred 
or made under or shall be committed against this Act, shall be 
sued for, prosecuted, examined, recovereii, and adjud'^^ed in any 
of Ills ^lajesty’s Courts of Record at WWminstm*, or in the 
Supreme Court of Judicature at Fort William in Benj^al, or in 
one of tlie mayors' cmnts at Madras or I)oml)ay resptictively, 
in manner following; that is to say, all siicli ju'cmiiaiy penalties, 
and all forteitures of ships, vesseds, mereliandisi! and goods, shall 
and ma}^ be sued for, condemned, and ivcovered by action, bill, 
suit, or information, whereiii no essoin, protection, wagi*r of law, 
or more than one imparlanc(‘, shall he granted or allowed; and 
all such seizures, wlielher of any pm son or of any sliips, vi-ssels, 
nu'rehandisc and goods, and all causes of siieii seizures, shall 
ho cognizable in such actions, suits, or prosecutions as shall 
hiiiig into question or Jclatc to the lawfulness or regularity of 
any such seizure ; and all such olfences as hy this Act are not 
made jmnishahle hy pecuniary jienalties or by any forfeiture of 
goods, but by fine or imprisonment, or both, or are bereby enaited, 
without providing any jiarticular punishment, shall be prosecuted 
by indictment or information as misdemeanours, for breach thereof, 
and sliall he punislu'd by tine or imprisonment, or botli, at the 
discretion of the court in wJiich such prosecution shall, hy virtue 
of tills Act, be begun and carried on; and if such |)rosecution 
for a iiiisdeincanour shall be in any of the said courts in the East 
Indies, and tlie person or persons prosecuted sluill bo there con- 
victed, it shall bo lawful for such court to ordiu’, as part or for 
the wliole of the 2^unislimenl, any such person or i)eisons to be 
sent and conveyed to Great Britain' (33 Geo. HI, c. 52, s. 140). 

‘ Whenever any action, bill, suit, information, or indictment shall 
be brouglit or prosecuted in any of llis iMajestys Courts of 
Record at Westminster, for any otfence against this Act, whether 
for a penalty, foi’fciture, or misdemeanour, the oflenee shall bo laid 
or alleged to have been committed in the city of London or county 
of Middlesex, at tlie ojition of the iiitorraer or jorosc'ciitor ; and all 
actions, bills, suits, iiiformatioiis, and indietmonts for any oflenee 
or offences aj^ainst tliis Act, whether filed, brought, commenced, 
or prosecuted for a penalty or forfeiture, or for a misdemeanour, 
in any of His Majesty's Courts of Becord at Westminster, or in 
the said Supreme Court, or any such mayor s court as aforesaid, 
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Oh. III. sliall be bronglit caiid prosecuted within six years next after the 
olfcnce shall be committed, and a capias shall issue in the first 
process, and in the case of an offence hereby made punishable 
by any penalty or forfeiture, such capias shall specify the sum 
of the penalty or forfeiture sued for ; and the person or persons 
sued or prosecuted for such penalty shall, on such capias, give to 
the person or ])ersons to whom such capias shall be directed, 
sufiicient bail or security, by natiiial-born subjects or denizens, for 
appearing in the court out of which such capias shall issue, at the 
day or return of sucb writ, to answer such suit or prosecution, and 
shall likewise, at the time of such appearance, give sutficient bail 
or security, by such persons as aforesaid, in the same court, to 
answer and pay all the forfeitures and penalties sued for, if he, 
she, or they shall be convicted of such offence or offences, or to 
yield his, her, or tlu ir body or bodies to prison ; but if the prosecu- 
tion shall be for any offence or offences against this Act punishable 
only as a misdcineanour, then the person or persons against whom 
such capias shall issue, being thercu})()ii arrested, shall be imprisoned 
and bailable according to law as in other cases of niisdemeanour ' 
(33 Geo. Ill, c. 52, s, 141). 

* All suits and prosecutions for anything done under or by virtue 
of this Act shall be coinmenced within the S})ace of three years 
after the cause of complaint shall have arisen, or, being done in 
Great IJiitain, in the absence of any poison beyond s(!a aggrieved 
tliereby, then within the space of three years next after the leturn 
of such person to Great Jlritain ’ (33 Geo. ill, c. 52, s. 162). 

. . . ‘if any governor-general, president, or governor or eouncil 
of any of the said Company’s j»rincipal or other settlements in 
India, or tlie chief justice, or any of the judges of the said 8upreme 
( Vjurt of Judicatuie to be by the said new charter established, 
or of any other court in any of the said united Company's settle- 
ments, or any other person or persons who now are, or heretofore 
have been, employed by or in tlie service of the said united 
(Join])any in any civil or military station, office, or capacity, or 
who have or claim, or heretofore have had or claimed, any power 
or authority oi* jurisdiction by or from the said united Company, 
or any of His Majesty's subjects residing in India, shall commit 
any offence against this Act, or shall have been or shall be guilty 
of any crime, misdemeanour, or offence committed against any 
of His Majesty's subjects, or any of the inhabitants of India, 
within their respective jui*isdictions, all such crimes, offences, and 
misdemeanours may be respectively inquired of, heard, tried, and 
determined in His Majesty’s Court of King’s Bench, and all such 
persons so offending, and not having been before tried for the same 
offence in India, shall on conviction, in any such case as is not 
otherwise specially provided for by this Act, be liable to such 
fine or corporal punishment as the said court shall think fit ; and, 
. moreover, shall be liable, at the discretion of the said court, to be 
adjudged to be incapable of serving the said united Company 
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in any office, civil or military; and all and every such crimes, Cn. 111. 

offences, and misdemeanours as aforcsiud may be alleged to be 

committed, and may be laid, inquired of, and tried in the county 
of Middlesex ' (13 Geo. Ill, c. 63, s. 39). 

120 .-(i) The Governor- Genei*al in Council and the rrovinion 
Governors in Council of Aladras and l^onibay respectively sons sans- 
may issue warrants for securing and detainin|> in custody any 
person suspected of carrying on mediately or immediately any spon- 
illicit corres])ondcnce dangerous to the peace or safety of any j 33 Geo. 
part of British India with any prince, rajah, zemindar, or 46!] 
other person liaving authority in India, or with the com- 
mander, governor, or president of any factory or settlement 
established in India by an European power, or any correspon- 
dence contrary to the rules and orders of the Secretary of State 
or of the Governor-General in Council or Governor in (4)uncil. 

(2) If on examination taken on oath in writing of any 
credible witness before the Governor-General in Council or 
the Governor in (.^oiincil there appear reasonable grounds 
for the charge, the governor-general or governor may commit 
the person suspected or accused to safe custody, and must 
within a reasonable time, not exceeding live days, cause to be 
delivered to him a copy of the charge or accusation on which 
he is committed. 

(3) The person charged may deliver his defence in writing, 
with a list of such witnesses as he may desire to be examined 
in support thereof. 

(4) The witnesses in support of the charge and of the 
defence must be examined and cross-examined on oath in the 
presence of the person accused, and their depositions and 
examination must be taken down in writing. 

(5) If, notwithstanding the defence, there appear to the 
Govern or- General in Council or Governor in Council reasonable 
grounds for^the charge or accusation and for continuing the 
confinement, the person accused is to remain in custody until 
he is brought to trial in India or sent to England for that 
purpose. 
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On. III. (6) All such examinations and proceedings or attested copies 
thereof under the seal of the hiah court must be sent to the 
Secretary of State as soon as may be in order to their being 
produced in evidence on the trial of the person accused in the 
event of his being sent for trial to England. 

(7) If any such person is to be sent to England the governor- 
general or governor, a,s the case may be, must cause him to 
be sent to J^ngland at the first convenient oj)portiinity, unless 
he is disabled by illness from undertaking the voyage, in 
which case he must be so sent as soon as his state of health 
will safely admit thereof. 

(8] Tlie exaiTiiiiations and proceedings transmitfc'd in pur- 
suance of this section are to be deemed and received as evidence 
in all courts of law, subject to any just excei)tions as to the 
com})etency of the witnesses (a). 

(a) The provisions of the Act of 1793, rep rorl act'd Iw this section, 
have never been repealed. Jhit no recoril has been found of any 
case in which they have been put into operation, and tlie cases 
which they were inaiidy dcsii’iual to meet could ])rol)ably be dealt 
witii under other enaetniejiis. Powers of arn st and ini[)i’isonineJit 
for political offences are given by Peugal Pegiilation 111 of 1818, 
Madras Regulation li of 1819, itombay Kegulation XXV of 1827, 
Act .\XX 1 V of 1850 (ihe 8^tate Prisoners Act, 1850), and Act III 
of 1858 (IIk' State Prisoner.s Act, 1858). Sec Jn the mailer of 
Ame(r Khan, 6 Pengal Law Pep. 392. ^Idie Poinbay Regulation 
was used in 1886 ibr the arrest of Dhuleep Singh at Aden, and 
has recently (in 1897) been put in force iji connexion with 
seditious proceedings at Poona. 


PART XII. 


SuPPliEMMNTAl;. 


Saving a.’ 
to certain 
riglits and 
powers. 


Will. IV, 
e. 85, s. 


51 - 

24 & 25 
Viet. c. 
67. s. 52.] 


Sacl'i/e/s, 

121 , — (i) Nothing in this Digest derogates from or inter- 
feres with tlie rights vested in Her Majesty, or tlie powers 
vested in tlie Secretary of State in Council, in relation to the 
(jovernrneiit of British India, by any law in force at^ the 
passing of tiie Government of India Act, 1850. 

(2) XuLliiiig in this Digest allects the power of Parliament 
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to control the proceeding's of the Governor-General in Council Ch. ill. 
or of any local Govcirnnientj or to repeal or alter any law or 
reg’ulatioii made by any authority in British India, or to 
leg*islate for Jlritish India and the inhabitants thereof [a), 

(a) These saviiif^Sj reproduced from the Acts of 1833 and 1861, 
are important as sliowini^ that tlic parliamentary enactments relating 
to India were never intended to he and caiinot 1 )C construed as a 
complete corle of the 2:)owers and rights exercisable by or with 
reference to the (juvernment of India. 

122. — (i) All treaties made by the East India Company Trcniios. 
arc, so far as they arc in force, binding* on Her Alajcsty [a). 

( 2 ) All contracts made and liabilities incurred by the ]<]ast f)i 

^ / _ K;ist Jielin 

India Company may, so far as they are still outstanding, be Comcimv. 
enforced by and against the Secretary of State in Council. vilp rf 

(a) A treaty, unless confirmed liy legislation, cannot affect private ^ 
rights of Britisli subjects in times of ^leace. Wa/ker v. Baird, 

I 1892J A.C. 492, 496. 

123. All orders, regidations, and directions lawfidly made Oniois of 
or given by the Court of Directors of the East B^dia 

or by the Commissioners for the Affairs of India, are, so far 
as they ave in force, to be deemed to be orders, regulations, 106 , s. 59 .] 
and directions made by the Secretary of State under the 
(jovernment of India Act, 

Dcjiiiilions. 

124. In this Digest the following expressions, unless the Defini- 
eontrary intention appears, have the meanings Iiereby respec- 
tively assigned to them ; namely, — 

( 1 ) The expression ‘Britisli India' means all territories 
and places within Her Majesty's dominions which are 
for the time being governed by Her Alajesty through 
the Governor-Geueral of India or through any governor 
or othyr officer subordinate to the Governor- General of 
India [a), 

( 2 ) The expression andia' means British India together 
with any territories of any native prince or chief under the 
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Ch. III. 


5 ® >'<1 .'53 
Viet, e, 63. 


suzerainty of Her Majesty exercised through the Gover- 
nor-General of India, or through any governor or other 
officer subordinate to the Governor- General of India (a), 

(3) The expression ‘province’ means any part of British 
India the executive government of which is administered 
by a Governor in Council, governor, lieutenant-governor, 
or chief commissioner ( 4 ). 

(4) The expression ‘ local Government^ means a Governor in 
Council, lieutenant-governor, or chief commissioner [c), 

(3) The expression ‘ high court ’ means a court established 
for some part of Britisli India by Her Majesty^s letters 
patent [d). 

(6) The expression ‘Civil Service of India ^ means the 
service so designated in the rules now in force. 

(7) The expression ‘office^ includes place and employment. 

The Interpretation Act, 1889, a))plies to the construction of 

this Digest (c). 

(a) The dennitions of ‘British India' and ‘India’ follow those 
adopted in the Interpretation Act, i<S89 (52 & 53 Vici. c. 63, 

18), and in the Indian (Jenoral Clauses Act, 1897 (X of 1897, 

S'- 3 ( 7 )- (27)); 

British India corresponds to the territories which were in the 
Act of 1858 described as Mho territories in the possession of or 
under the g)vernnient of the Bast India (Jon»])any,’ and which were 
thcji held b)^ the (\)nipany in trust fur tlie Crown. 

Aden is part of Jhitish India, and is included in the Bombay 
piesideiicy. See the Aden Laws Begulation, 1891 (11 of 1891). 

Lidia, as distinguished from British India, includes also the 
territories of Native States, which used to he described in Acts 
of Parliament as ‘ the dominions of the princes and States of India 
in alliance with Her Majesty,’ or in similar terms. See, e. g., 
24 & 25 Viet. c. 67, s. 22 ; 28 & 29 Viet. c. 15, s. 3; 28 & 29 
Viet. c. 17, s. I ; 53 & 54 Viet. c. 37, s. 15. 

The expi ession ‘ suzerainty ’ is substituted by the Interpretation 
Act for the older expression ‘ alliance,’ as indicating more accurately 
the relation between the rulers of these States and tlie British 
(.h*own as the paramount authority throughout India. It is a 
term which is perhaps incapable of precise definition, hut which is 
uselijlly employed to indicate the political authority exercised by 
one State over another, and approximating more or less closely 
to complete sovereignty. See Holland’s Jurisprudence, ed. 7, 
PP- 46 j 34'7> «iid below, Chapter vii. 
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The territories of tlie Native States are not part of tlie dominions Cii. Til. 

of the Queen, but their sul)jects are, for internntional purpose^, in 

tlie same position as British subjects. For instance, under tlie 
Foreicrii Jurisdiction Act, 1890 (53 & 54 Viet. c. 37, s. ii^), where 
an order mad(i in pursuance of the Act extends to j)ersons enjoying 
Her Majesty’s protection, that exju'ession is to b(‘, construed as 
including all subjects of the several princes and States in India. 

And it is possible that a snl)ject of a Native State would not be 
lield to l)e an ‘alien’ witbiii the meaning of the Naturalization 
Act, 1870 (33 Sc 34 Viet. c. 14), so as to be capable of obtaining 
a certificate of naturalization under that Act. 

The expression ‘prince or chief’ seems wide enough to include 
the ruler or liead-man, by whatever name called, of any ])etty 
tribe or clan or group, however rudimentary may be its j)olitical 
organization. But of coiuve jmlitical authoriiy may be so widely 
distributed among liead-men or eld(Ts, or mcmi)ers of the tribe 
or group, as to make tlio task of finding an individual or collective 
‘bovereign’ very diflicult. This difficulty is to some extent met by 
s. 2 of the Imperial Foreign Jurisdiction Act (53 Sc 54 Viet. c. 37.) 

It has sometimes ])Ot‘n found difficult to ddermine wluTher a 
particular territory ought to be treated as part of British India, 
or of India in tlu; wider sense', and (piesiions have arisen as to 
the status of such territories as Kathiawar, Gooch Beliar, and the 
tributary mahals of Orissa. See Ernfress v. Keshuh Maliajmi, 

(1882) J.L. Iv. 8 Cal. 985, and Re Bichitramimd, (1889) 1 . L. R. 

16 Gal. 667. 

India in the wider sense would Jiot include French or Portuguese 
territory. 

The expression ‘ British India,’ as defined above, includes the 
land down to low-water mark, and would ordinarily include the 
territorial wafers of British India, though not tljc high seas beyond 
(R. V. Edmoiistone, (1879) 7 Bom. Cr. Ca. 109). In 1871 the 
Bombay High C’ourt held that the provisions of the Indian I’eiial 
Code applied to offences committed within a murine league of the 
shore of British India (R. v. Kastjja Rama, 8 Bom. Cr. Ca. 63). 

But tliis decision is now affected by the ’Periitorlal AVaters Juris- 
diction Act, 1878 (41 & 32 Viet. c. 73), as to which see the note 
on s. loi. 

For fiscal and jmotective pur])oses the Indian Eegislatnre has 
made; laws for Indian waters. See, e. g., tlie 'Pransport ol Salt Act, 

1879 (XVI of 1879), and the Obstriictiv)iis in Fairways Act, 1881 
(XVI of 1881). 

The settlements of Ihinco of Wales’ Island, Singapoie, auvi 
Malacca weie, in pursuance of the Straits Settlements Act, 1886 
(29 & 30 ^Vict. c. 1 1 5, s. r), removed from Britibli India and 
jdaced under the Colonial Ofiice. 

(/>) ‘Proviiuic’ is defined in the Indian General Clauses Act 
(X of 1897, s. 3 (43)) as meaning the territories for the time being 
administered by any local Governraent. 
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Cii. III. (c) ‘Local Govcrmneiit' is defined in the Indian General Clauses 

Act (X of 1897, s. 3 (29)) as meaning ‘the person authorized by 

law to administer executive government in the part of llritish 
India in wliich the Act or regulation containing the expression 
operates/ and as including a chief commissioner. 

Tlmre art* at present eleven local GovcTiiments in British India, 
namely, the Governor of Madras in Council ; the Governor of 
Bombay in Council; the Lieutenant-Govcnior of Bengal; the 
LieutenanCGovernor of the North-Western Provinces and Chief 
Commissioner of Oiulli; the Lieutenant-Governor of the Punjab; 
the Lieutenant-Governor of Burma; the Cliief Commissioner of 
the Central Provinces; the Chief Commissioner of Assam; the 
Chief Commissioner of British Heloochistaii ; the Ciiief Commis- 
sioner of Ajmcrc; and the Chief Conifiilssioner of Coorg. Under 
Act V of 1868 the powers of a local GoVcrnment for certain 
purposes may be delegated to tlie commissioner in Sindh. 

{( 1 ) This (h'finitioii only includes the chartered Jiigh courts at 
Calcutta, Madras, Bombay, and Allaliabad. Tlie definition in tlio 
Indian General Clauses Act (X of 1897, 3 (24)) is wider, and 

includes tlie various judicial commissioiK'rs and the chief court of 
the Punjab. 

[e) In a Digest of this kind it seems convenient to adopt the 
same general rules of construction as are applied to recent Acts 
of Parliament. The application of the Interprelation Act makes 
the definitions of ‘Britisli India’ and ‘India,’ strictly sjieaking, 
superfluous, but they arc set out on account of their importance. 


SUPPLEMENTAL NOTES. 

I. Om'mions frouh Diged. 

The following enactments have not been reproduced in this 
Digest, on the ground of cither never having come into operation, 
or having ceased through change of circumstances to he in 
ojieration : — 

The power given hy 13 Geo. Ilf, c. 63, s. 9, for the Governor- 
General in Council to suspend the Government of Madras or 
Bombay in case of disobedience. 

The express grant hy 21 Geo, III, c. 70j s. 17, of jurisdiction 
over all inliahitants of CJalcutta. 

The saving in 21 Geo. Ill, c. 70, s. iH, for the rights of fathers 
of Hindu and Mahomedan families and l ules of caste. 

The procedure under 24 Geo. Ill, sess. 2, c. 25, ss.^66 and 77, 
for constituting a special court for the trial of Indian offenders. 
This machinery has never been put into force. 

The provisions in 33 Geo. Ill, c. 52, s. 41, as to the duty of 
local Goveriimeuts in the case of conflict between the orders of the 
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Governor-General in Council and the orders of the Directors of Cii. III. 
the East India Company. 

The provision in 33 Geo. Ill, c. 52,8. 70, as to forfeiture of office 
after absence for five years. 

The retpiirenient in 37 Geo. ITT, c. 142, to send to tlie Board for 
Affairs of India the forms and rules made in India as to process in 
the recorders’ courts. 

The enactments in 53 Geo. IIT, c. ss. 42, 43, as to the 
control of the India Board over colleges and seminaries in India, 
and as to tlie provision to he made for ])iihlic education in India. 

The provision in f^3 Geo. Ill, c. 155, ss. 85, 86, as to the 
precedence of civil servants. 

The provisions in 6 Geo. IV, c. 85, s. 5, as to the payments to 
be made in tlie ease of judges and bishops. 

The prevision in 3 & 4 Will. IV, c. 85, for dividing the Presidency 
of Fort William int(.) two presidencies. 

The provision in si’ction 36 of the same Act for the government 
of Bengal by. a Governor in (Council. 

The ex[)r(iss power given by section 86 of the .same Act to hold 
land in India. 

2. l^oirers of Govcnwr-Genoral fo (jranf j\r}rifan/ 

Questions have sometimes been raised as to the ])o\ver of the 
governor-general, either alone or in council, to grant military 
commissions, with command over ofiiciTs and men of the rt'gular 
forces, and as to tlie effect of commissions so granted, and as the 
answer to the (|uestion dcp'.mds on a serii's of enactments and other 
documents, it seems worth while to state it somewhat fully. 

Before the passing of the Government of India Act, 1858 (21 & 

22 Viet. c. 106), the Governor-General in (\)uncil granted commis- 
sions to ofiicers of the troops of the Ea.st Ijidia (\)inpany. 

The i)()wer to grant such commissions may be presumed to have 
been derived from the charters and Acts relating to the l^ast India 
Company. 

According to Sir George Gliesney (Indian Polity, 3rd edition, 
ch. xii), the first ••stahlishmcnt of the Gompany’s Indian army may 
be consideied to date from 1748, wlicn a .small liody of sepoys was 
ral.sed at i\ladi‘as, aften* tlie example .set by the French, for the 
deh'iicc of that scltlcment, during the course of the war whi(*h liad 
broken out lour years ])rcviously betwicii France and England. 

At the same time a European force was raised, formed of sucli 
sailors as could be spared from the ships on the coast, and of men 
smuggled on board the Company’s vessels in England by the crimps. 

An olficcr (IMajor Lawrence) was appointed by a commission from 
the Company to command their forces in India. 

In 1754 an Act (27 Geo. II, c. 9) was passed for punishing 
mutiny and desertion of officers and men in the service of the 
United C.^ompany of Merchants of England trading to the East 
Indies, and for the punishment of offences committed in the East 
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Cir. III. Indies, and at the island of St. Helena. This Act recites that for 

the safety and protection of their settlements, and for the better 

carry irifif on of their trade, the East India Company, at their own 
costs and charjOfes, do maintain and keep a military force for the 
garrison and defence of their settlements, factories, and places, and 
that it is rtMiuisitc for the retaining of such forces in their duty 
that an exact discipline be observed, and that soldiers who shall 
mutiny or stir up sedition, or shall desert the Company’s service, 
shall be brought to a nif)re exemplary and si)eedy punishment tlmu 
the usual forms of law allow. The Act then iiroeeods to make 
officers and soldiers of the Company's forces subject to ])uiiishment 
by court-martial for military offences, and authorizes the grant of 
a commission or warrant under the King’s Royal Sign .Manual, by 
virt ue of whicdi t he (?onrt of Directors of the (k)m[)any may authorize 
their president and council to ap])oint coui ts-martial. 

The Act does not, in so many words, give the Company power 
to grant commissions ; and Brougham, in the course of his argument 
ill the case of Bmdleif v. Arthur (2 State Trials, N.S. p. 190), 
comments on tlie avoidance of the word ‘commission’ in the 
statute. The expression used is ‘ that if any person heimj mustered 
or in pay as an officer, or who is or sliall be enlisted, or in the 
('ompany’s pay as a soldier,’ does so and so, lie is to be tried by 
court-martial. 

The statement that the word ‘ commission ’ does not appear in 
the statute is not strictly accurate, for it is used in section 5 ; but 
tbt've is notliiiig to show that the commissions tliere referred to arc 
conimissioiis in the army of the East India Company. 

Nor does Brougham ap[)ear to have been accurate in saying that 
the Act was a temporary Act annually renewed. It appi^ars to 
have been a jicrmaneut Act, but ceased to have any operation after 
the abolition of tlie East India Company's army, and was formally 
repeiiled l)y the Statute Law Be vision Act of 1867. 

There appear to liave been always doubts as to the exact status 
conferred by military commissions in the Company’s army. In 
1796 Lord Coi'uwallis was appointed comnuinder-in-chief as well 
as (iovornor-Cencral of India, and was thus invested with the 
supreme military as well as the supreme authority. One of the 
objects with which this combination of powers was conferred on 
him was to enable him to remove or mitigate the jealousies and 
friction between tlie Queen’s officers and tlie (kimpany's officers, 
and with this object he granted, in 1788 oi‘ 1789, brevet commis- 
sions ill the royal service to all the Company’s officers, witli dates 
curres})onding to their substantive commissions (Cornwallis Corre- 
sjiondeiice, 2iid edition, vol. ii. p. 428; Chosney, Indian Polity, 
cli. xii). This arrangenient, according to Sir 0 . Chesney, was 
continued until the abolition of tlie Company’s government in 1858, 
brevet conimissuins being giauled under powers delegated for 
that jmrpose by the Crown to the Commandcr-in-ChiiT in India. 
IVithout siK'h l)rovct commissions it is at least doubtful whether 
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officers of the Company's forces could have exercised any command €h. III. 
over officers or soldiers of the regular forces. 

By the Government of India Act, 1858 (21 & 22 Viet. c. 106), 
the government of India was transferred to the Crown. But by 
s. 30 of that Act it was provided that all appointments to offices, 
commands, and employments in India, and all promotions which 
by law or under regulations, usage, or custom were then made by 
any authority in India, should continue to be made in India by 
the like authority and subject to the qualifications, conditions, and 
restrictions then affecting such appointments respectively. 

The Act 23 & 24 Viet. c. 100 {i860), after reciting that ‘it is 
not expedient that a separate European force should be continued 
for the local service of Her Majesty in India/ enacted that ‘so 
much of tlie Act of Parliament of the twenty-second and twenty- 
third of Her Majesty, chapter twenty-seven, intituled “ An Act to 
repeal the thirty-first section of sixteen and seventeen Victoria, 
chapter ninety-five, and to alter the limit of the number of European 
troops to be maintained for local service in India, and of any 
former Act or Acts of Parliament as renders it lawful for the 
Secretary of State in Council from time to time to give such 
directions as he may think fit for raising such number of European 
forces as he may judge necessary for the liidian Army of Her 
Majesty, is hereby repealed.’ This Act received the Royal Assent 
on August 20, i860. 

Sir Charles Wood, when Secretary of State for India, by his 
Dispatch, Ho. 461, dated December 16, 1862, informed the 
governor-general that local commissions should in all practicable 
cases be bestowed by the field-marshal commanding-in-ebief on 
the I'ecommendation of the Government of India preferred through 
the Secretary of State, but that in any case commissions wliich 
the Government of India might cojisider it necessary to bestow 
without previous reference should be subject to the confirmation 
of the Crown applied for through the same cluiniiel. 

Sir Charles Wood, by his Dispatch, No. 351, dated November 16, 

1864, informed the Government of India that, in view of royal 
commissions being granted to all officers of Her Majesty’s Indian 
forces and staff corps, the issue of commissions either by local 
Governments or by the cominander-in-chief was unnecessary. 

The Indian Volunteers Act, 1869 (XX of 1869), which is 
amended by Act X of 1896, provides for the formation and dis- 
solution and for the good order and discipline of volunteer corps in 
India. The Act is silent as to the grant of commissions to volun- 
teer officers, but provides (s. 14) that the commissions are to 
cease on retirement or dismissal. In practice, however, com- 
missions to officers of volunteers under this Act are signed either 
by the governor-general or by the Governor-General in Council. 
Members of a corps of volunteers under the Indian Act are, on 
being called out for duty, subject, by virtue of s. 8 of that Act, 
to military law under the Army Act, and by virtue of s. 1 1 7 of 



274 


GOVERNMENT OF INDIA 


.111. the Army Act would be so subject, whether within or without the 
— limits of India. 

The regular forces are under the command of the Crown, and 
tlie military rank and military powers of command of officers of 
the regular forces depend solely on commissions from the Crown, 
issued in accordance with the provisions of 25 & 26 Viet. c. 4. 

The commission of a commandor-in-chief usually authorizes liim 
to grant commissions until the pleasure of the Crown is signified, 
and sometimes gives liim absolute powers to grant commissions. 
Commissions so granted are granted by a military and not by a 
civil authority, and by virtue of express authority from the Queen. 
Tlie commander-in-chief in India is not at present authorized by 
his commission to sign commissions on behalf of the Queen. 

Betbre 1871 commissions to officers of the auxiliary forces in the 
United Kingdom were granted l)y the lieutenants of counties in 
England and Scotland and by the Lord Lieutenant in Ireland. 
The power to grant these commissions was given by statute, and 
the rank and powers of command of the commissioned officers were 
also regulated by statute (see, e. g., 26 & 27 Viet. c. 65, s. 5). 
AV^itliout such a statutory provision tliey would have had no 
command over the regular forces. But by s. 6 of the Regulation 
of tlie Forces Act, 1871 (34 & 35 Viet. c. 86), it was enacted 
that all officers in the militia, yeomajiry, and volunteers of England, 
Scotland, and Ireland should hold commissions from Her Majesty, 
to be prepared, authenticated, and issued in the manner in which 
commissions of officers in Her Majesty’s land forces are prepared, 
authenticated, and issued according to any law or custom for the 
time being in tbree. Accordingly all such commissions arc now 
granted directly or ijidirectly by the (h’own. 

The power of granting military commissions may be delegated 
by the Crown, but the power must apparently be given in express 
terms (see Bradhy v. Arthur, 2 State Trials, N. S. 171), and it 
has been considered doubtful whether it could be given to a civilian 
(sec Clode, Military Forces of the Crown, vol. ii. p. 72, and Bradley 
V. Arthur^ 2 State Trials, N. S. 183, 196, 202-203). Certainly 
in India, down to 1859, all commissions giving command over 
the regular forces were given by the military authority — the 
commandei'-in-chief, and not the governor-general. However, 
Sir Bartle Frere, when High Commissioner for South Africa, was 
emi 30 wered by letters patent (dated October 10, 1878) to appoint 
any officer of the regular tioops serving in South Africa to local 
and temporary rank and command therein, and by subsequent 
letters patent (dated March 22, 1879) to appoint any officer of 
the local forces serving in South Africa to local and temporary 
rank and command in the regular army. But th\s was a special 
appointment in time of war, and outside the colonial limits. ‘ Local 
forces’ muy have meant forces within ss. 175 (4) and 176 (3) of 
the Army Act, or colonial forces within s. 177 of the Army Act, 
or both. As to the powers ordinarily exercisable by colonial 
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governors in military matters, see Todd, Parliamentary Govern- 
ment in the British Colonies (second edition), p. 41. “ 

The existing Army Act (44 & 45 Viet. c. 58) does not confer on 
the Governor-General of India any power to grant commissions or 
recognize any such power. Indeed, the Act treats him throughout 
as a civil and not a ‘military officer (see, e.g., ss. 54, 62, 65, 94, 

130, 134, 169). If his commission were to confer on him the 
powers of a commander-in-chief, he might, no doubt, by virtue 
of those powers, grant military commissions such as were granted 
by Lord Cornwallis in his caj)acity of commander-in-chief; but 
otherwise he would appear not to have, by virtue of his office, power 
to grant any military command over officers of the regular forces. 

In 1866 a provision was inserted in s. 52 of the Mutiny Act to 
the effect that, notwithstanding anything in the Act 23 Sc 24 Viet, 
c. too, any person authorized in that behalf in India might enlist 
and attest, within the local limits of his authority, any person 
desirous of enlisting in Her Majesty's Indian forces. This provision 
was re-cnacted by s. 32 of each successive annual Mutiny Act, and 
was eventually reproduced by s. 180 (i) (h) of the existing Army 
Act, which provides that persons may be enlisted and attested in 
India for medical service or for other special service in Her 
Majesty’s Indian forces for such periods, by such pei’sons, and in 
such manner as may be from time to time authorized by the 
Governor-General of India. Enlistment is the ])rocoss for taking 
men, not officers, into the army, and the section says nothing about 
the grant of commissions. 

Section 71 of the Army Act enacts that ‘for the purpose of 
removing doubts as to the powers of command vested or to be 
vested in officers and others h(donging to Her Majesty^s forces, it 
is hereby declared that Her Majesty may, iii such manner as to 
Her Majesty may from time to time seem meet, make regulations 
as to the persons to he invested as officers, or otherwise, with 
command over Her Majesty’s forces, or any ])art thereof, and as 
to the mode in which such command is to he exorcised ; provided 
that command shall not be given to any person over a person 
sujierior in rank to himself.’ This provision was first enactc’d in 
i88r, when the old enactments as to the rank and command of 
officers of the military and other auxiliary forces were repealed, 
and its object was to provide for officers of the regular forces 
exercising command over officers of the auxiliary forces, and 
vice versa. 

Under these circumstances it would appear that any forms of 
appointment, whether described as commissions or otherwise, 
granted by the governor-general or by the Govern or- General 
in Council, coyld not confer the status and j^owers of command 
conferred by commissions under the signature of the Queen. It 
will be observed that no express power to grant such commissions 
is conferred on the governor-general by the existing form of his 
warrant of appointment, which is printed below, p. 574. 

T 2, 
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GOVERNMENT OF INDIA 


Cji. III. 


SCHEDULES. 

FIRST SCHEDULE. 

Official Salaries ^ 


Session and 
Chapter, 

Officer, 

Max mum Salary. 

3 & 4 Will. IV, c. 

Viceroy and Governor- 

2,40,000 Sicca Hs. = Hs. 

85 ) s. 76. 

General. 

2,56,000. 

3&4Will.IV, c. 

Governors of Madras and 

1,20,000 Sicca Rs. «Rs. 

85, s. 76. 

Bombay. 

1,28,000. 

t6 & 17 Viet. c. 

Commander-in-Chief. 

Rs. 1,00,000. 

95 , 3 - 35 - 



.16 & 17 Viet. c. 

Lieutenant-Governor. 

Rs. 1,00,000. 

95 , 35 - 



3&4Will. IV, c. 

Members of Governor- 

96,000 Sicca Rs. = R8. 

85, s. 76. 

General’s Council. 

1,02,400. 

3&4Wil]. IV, c. 

Member of Council, Madras 

60,000 Sicca Rs.-Rs. 

85, s. 76. 

and Bombay. 

64,000. 


SECOND SCHEDULE. 

Offices reserved to the Civil Service of India. 

Secretaries, junior secretaries, and under secretaries to the 
several Governments in India, except the secretaries, junior 
secretaries, and under secretaries in the Military, Marine, and 
Public Works Departments. 

Accountant-general. 

Civil auditor. 

Sub-treasurer, 


^ See s. 8o of Digest. 
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Judicial. 

1. Civil and sessions judges, or chief judicial officers of districts 
in the provinces known as Regulation Provinces. 

2. Additional and assistant judges in the said provinces. 

3. Magistrates or chief maigisterial officers of districts in the said 
provinces. 

4. Joint magistrates in the said provinces. 

5. Assistant magistrates, or assistants to magistrates in the said 
provinces. 

Hevenne, 

1. Members of the Board of Revenue in the presidencies of 
Bengal and Madras. , 

2. Secretaries to the said Boards of Revenue. 

3. Commissioners of revenue, or chief revenue officers of 
divisions, in the provinces known as Regulation Provinces. 

4. Collectors of revenue, or chief revenue officers of districts, in 
the said provinces. 

5. Deputy or subordinate collectors where comhin(‘d with the 
office of joint magistrate in the said provinces. 

6. Assistant collectors or assistants to collectors in the said 
provinces. 

7. Salt agents. 

8. Controller of salt chowkies. 

9. Commissioners of customs, salt, and opium. 

10. Opium agents '. 

' See s. 93 of Digest. This is the schedule appended to the Act of 
1861 (24 k 25 Viet. c. 54), but it has nowhecomo in some re.spocts obsolele, 
For instance, the expression ‘ Kegulation Provinces ’ is only intelligihio 
by reference to a past state of things. It means practically the presi- 
dencies of Madras and Bombay, and the lieutenant-governorships of 
Bengal and the North-Western Provinces. 


Cir.lU. 
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GOVERNMENT OF INDIA 


Cji. III. 


TABLE OF COMPARISON BETWEEN STATUTORY 
ENACTMENTS AND DIGEST. 


tSession and 
(haiAtr. 


Title and Short Contents. 


Remarks. 


The East India Company 
loOcoJII, Act, 1770 . 

c. 47, s, 2. Persons in service of Company Not i reproduced. Appears to 
transporting warlike stores. he virtually repealed by 33 
Geo. Ill, c. 52, s. 146. 


s. 3. Balloting by Court of Direc- 
tors of East India Company. 


Not reproduced. 

Kepealed as to U. K. by 
S.L.R. Acts 1887. 


Trial in England of Company’s 
serva 1 1 ts committing offences 
in India. 

s. 5. In action against Ea.st India 
Coin])any, defendant may 
plead the general issue. 


s. 6. The Act to be a public Act. 


s- 7 - In action against East India 
Company in England, defen- 
dant to give notice of sub- 
stance of defence. 


isGeo.III, The East India Company 
c. 63. Act, 1772, 

Preamble 

Number of directors of East 
India Company. 


Extended by 13 Geo. Ill, c. 63, 
s. 39, to all offenders. lie- 
produced by ss. 1 17 (i), 119. 

Not reproduced. Repealed as 
to U.K. by 56 & 57 Viet, 
c. 61 (Public Authorities 
Protection Act, 1893). 

Not reproduced. Repealed as 
to U.K. by S.L.R. Act, 
1887. 

Not reproduced. Reix'aled as 
to U.K. by 56 & 57 Viet, 
c. 61. 


Not reproduced. Repealed 
as to U.K. by S.L.R. Act, 
1887. 


‘ S.L.R. Act « Statute Law Revision Act. Acts under this name are 
periodically pnssi-d for the purpo.se of removing from the Statute Book 
enactmerds which have been virtually repealed or have otherwise ceased 
to bo in force as lavv. 
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Session and 
Chapter, 

33OC0.III, 

63, 

ss. 3-5. 


s. 6. 


s. 7. 


s. 8. 


s. 9. 


Title and Short Contents. 


Qualification for votes of pro- 
prietors of East India Com- 
pany for election of directors, 
&c. 

Oath to bo taken by j^roprie- 
tora of East India Company 
on election of directors, &c. 

Government of Btmgal vested 
in govorr^r-general and 
four councillors. 

Difference of opinion in gov- 
ernor-generars council. 

President and Council of 
Madras, Bombay, and Beii- 
coolcn — 

not to make war or treaty 
without oi'dcrs of Gov- 
ernor-General in Council 
or East India Company, 
liabhi to suspension if tliey 
disobey. 


to obey orders of Governor- 
General in Council, 
to k(M'p Governor-General 
in Council informed of 
their proceedings. 

G 0 ve rnor- G e ne ra 1 i n Cou n cil — 
to obey orders of East 
India Company, 
to correspond with East 
India Company. 

Court of Directors to send to 
'treasury copies of correspon- 
dence relating to revenues. 

Appointment of first governor- 
general and members of his 
council. 


Ch. hi. 


Remarks. 


Not reproduced. Rt'pealed 
). astoU.K. byS.L.K. Act, 
1887. 


/ 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, 
s. 39. 

Reproduced by s. 44 (i). 


Repealed in part, S.L.R. Aet, 
1892. 

Reproduced by s. 49 (2). B<'n- 

coolen has been given to tlie 
Dutch. 

Modified by 33 Geo. Ill, c. 52, 
s. 43. 

Tho power for the Governoi*- 
General in Council to sus- 
pend a local Government in 
case of disobedience has 
been omitted as having beeti 
made unnecessary by change 
of circumstances. 

Reproduced bys. 49 (i). 

Repealed by S.L.R. Act, 1892. 


Reproduced by s. 36 (2). 
Reproduced by s. 17. 

Repealed by S. L. R. Act, 1892. 


Not reproduced. Spent. Re- 
pealed in part, S.L.R. Act, 
1892. 
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GOVERNMENT OF INDIA 


(Wi. III. 


Samon and 
Chapter, 

13G00.III, 
c. 63, s. 10 

{contiyiued). 


13, 14' 


s. 15. 


s. 16. 


s. 17. 


s. 18. 


s. 19. 


9 . 23, 


s. 24. 


Title and Short Contents. 


Remarks. 


Appointment and removal of 
second governor-general and 
members of his council. 

Provisions of section 10, when 
to take effect. 

Saving of power to make 
appointments. 

Constitution, powers, and ju- 
risdiction of Supreme Court, 
Calcutta. 


Olfencos by governor-general 
and members of his council 
not triable by Supreme 
Court, Calcutta. 

Jurisdiction of Supreme Court, 
Calcutta, as to contracts. 

Governor-genoral, inonibers of 
his council, and judges of 
Supreme Court not to be ar- 
rested or imprisoned by that 
Court. 

Appeal to His Majesty in 
Council. 


Not reproduced. Spent. Re- 
pealed in part, S.L.R. Act, 
1892. 

Spent. Rej^ealed as to U.K. 
by S.L.R. Act, 1887. 

Repealed, S. L. R. Act, 1892. 

Reproduced by s. loi. The 
sil^remo courts wore abol- 
ished, and tlioir powers and 
jurisdiction vested in the 
high courts, by 24 & 25 
Viet. c. 104, ss. 8, 9. S. loi 
saves those powers and this 
jurisdiction. 

Reproduced by s. 105 (c) 


Repealed by Indian Act XIV 
of 1870, and S.L. R. Act, 
1893. 

I Reproduced by s. 105 (i) (6), 
i and [2). 


Repealed, S. L. R. Act, 1892. 


Charter of mayor’s court, Cal- 
cutta. 


Govornor-gcncral, his coun- 
cil, and judges of Supremo 
Court, Calcutta, not to re- 
ceive gifts. 

No official to receive gift from 
native. 


Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1892. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

^Reproduced by s. 119 (5). 
Tho words as to a promise 
of a gift are omitted. 

S. 1 19 (5), f)llowing 3 & 4 
Will. IV, 0. 85, s. 76, is 
limited to the acceptance 
of gifts by an official in tho 
discharge of his office. 
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tiession and 
Chai^er. 


Title and Short Contents. 


Remarks. 


Cif. III. 


1 3G 00. Ill, 

C.63, s. 25. Exception as to fees of bar- Reproduced by s. ii 7 (5), 
risters, &c. 

ss. 26-29. Repealed, 24 Geo. Ill, sess. 2, 

c. 25, s. 47, and 33 Geo. Ill, 
c. 52, s. 146. 


.ss. 30, 31. 


Repealed as to U. K. by S. L. R. 
Act, 1887. 


32* Reptialcd, 24 G(’o. Ill, sess. 2, 

c. 25, s. 47, and 33 Geo. Ill, 
c. 52, s. T46. 


s. 33. Power of Indian courts to Notrepro<Iuced. Repeab'd, In- 
punisli East India Coni- dian Act XIV of 1870. 
paiiy’s servants for breach 
of trust, &-(5. 


3 b 35- 


Repealed as to U.K. by S. L. R. 
Act, 1887. 


s. 36. Power of Governor-General in 
Council to make laws. 


Repealed, Indian Act XIV of 
1870, S.L. R. Act, 1892. 


s. 37. 


Power of Crown to disallow 
such laws. 


Not reproduced. Superseded 
by 24 & 25 Viet, c, 67, s. 21. 


s. 38. Governor-general, members of Repealed, Indian Act XIV*" of 
his council, and judges of 1870, S.L. R. Act, 1892. 
Supremo Court to bo justices 
of the peace. 

s. 39. Trial of offences in England. Reproduced by s. 119. 


ss. /^o, 41. Procedure for obtaining evi- 
dence in India for criminal 
procecidings in the high 
court in England. 


s. 42. Procedure for obtaining evi- 
dence in India for proceed- 
ings in Parliament against 
Indian offenders. 




Left outstanding as belong- 
ing to the law of evidence. 


s. 43- Pibceedings in Parliament 
against Indian offenders not 
to be discontinued by pro- 
rogation or dissolution of 
Parliament. 
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Cir. Ill 


Session and 
Chapter. 

isGeo.III, 
c. 63,8. 44. 


s. 45- 


s. 46. 


s. 47- 


21G00.III, 
c. 70, S, I. 


SS. 2-4. 


S. 5- 


s. 6. 

8. 7. 


s. 8. 


88 9, lO. 


Title and Short Contents. 


Procedure for obtaining evi- 
dence ill India for civil pro- 
ceedings in the high court 
in England. 

Depositions in capital cases not 
allowed as evidence, except 
in proceedings in Parlia- 
ment. 

Saving for privileges of East 
India Company. 


The East India Company 
Act, 1780. 

Gctvernor-general and his 
council exempt from juris- 
diction of Supreme Court, 
Calcutta, for official acts. 

Written order by Governor- 
(Jeneral in Council a justifi- 
cation for any act in any 
court in India. 

Procedure in case of oppres- 
sion, &c., by governor- 
general or his council. 

Copies and depositions ad- 
missible in evidence. 

Limitation of jirosecutions and 
suits against governor-gene- 
ral and his council. 


Supreme Court not to have 
jurisdiction in matters con- 
cerning the revenue. 

Exemption of certain classes 
of persons from jurisdiction 
of Supreme Court, 


Remarks. 


Left outstanding asbelongiiij 
to the law of evidence. 


Rep<ftilcd, S.L.K. Act, 1892. 

Repealed as to U. Iv. by S.L. K. 
Act, 1887. 


Reproduced by s. 105 (a). 


Reproduced by s. 106. 


Reproduced by s. 107 (i) and 

(2). 


Reproduced by s. 107 (3). 

Reproduced by s. 1 19 (3). The 
provision as to limitation of 
civil suits, and the exception 
as to Parliament, have not 
been expressly reproduced. 

Reproduced by s. loi (3). 


Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1892. 
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Session and 
Chapter. 

2l0oO.III, 
c. 70, 

SS. II-16. 

s, 17. 


s. 18. 

SS. 19, 20. 


s. 23. 

a . 24. 

ss. 25, 26. 

ss. 27, 28. 
24000.111, 

S 0 S 8 . 2,0.25, 
SS. 1-63. 

ss. 64, 65. 


Titk and Short Conimts, 


Registration of native servants 
of East India Company. 

Jurisdiction of Supreme Court, 
Calcutta. 

Proviso a.s to native laws and 
usages. 


Rights of fathers of Hindu and 
Mahomcdan families, and 
rules of caste, preserved. 

Power for Supreme Court, Cal- 
cutta, to make rules as to 
process. 

Judicial powers of Governor- 
General in Council. 

Power of Governor-General in 
Council to frame regulations 
for provincial courts and 
councils. 

No action for acts done by, 
or by order of, judicial 
officers. 

Notice to judicial officer before 
prosecuting him. 


The East India Company 
Act, 1784. 


Procedure by information 
against liritish subjects 
guilty of extortion in East 
India. 


Bmarks, 


Repealed, Indian Act XIV of 
1870, S.L. R. Act, 1892. 

Not reproduced. Saved by s. 

lOI (i). 

This section is reproduced by 
s. 108 so far as it ai)pears to 
represent existing law. 

The express grant of jurisdic- 
tion over all inhabitants of 
Calcutta is omitted as no 
longer necessary. 

Omitted as unnecessary. May 
be, and has been to some 
e.Kteiit, modilied or super- 
seded by Indian legislation. 

Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1893. 


Ri'pealed, Indian Act XIV of 
1870, S. L. K. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1892. 


Re])ealed, Indian Act XIV of 
1870, 8.L. R. Act, 1892, 


Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1892. 

Repealed, S.L.R. Act, 1872. 


Repealed, S.L.R. Act, 1872. 

Special procedure not repro- 
duced. As to substance, see 
s. 1 19. 


Ch. III. 
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GOVERNMENT OF INDIA 


Oh. III. 


Session and 
Chapter. 


Title and Short Contents. 


Remarks. 


24GCO.III, 

fiess.2,c.25j Prosecution of Indian offenders Not reproduced. These soc- 
ss. 66 -77. in Parliament. tions contain an elaborate 

procedure for constituting 
a special court for the trial 
of Indian offenders. It was 
to consist of three judges, 
four peers, and six members 
of the House of Commons. 
S('e Mill, British India, iv. 
407 soq. The machiiior}i 

has never been put in force, 

and the whole of this set 
of provisions is practically 
obsolete. 

ss. 78-82. Evidence and limitation of Not reproduced. Fall with 
proceedings in information foregoing provisions, 

under Act. 

y* 83. Saving for claims as to terri- Not reproduced. Made un- 
torial acquisitions. juicossary by transfer of 

government to the Crown. 

ss. 84, 85. Commencement of Act . . . Repealed, 8. L.K. Act, 1887. 

Act to be public Act. 


26GCO.III, 

<*• 57, 
ss. I 28. 


The Bast India Company 
Act, 1780. 

Prosecution of Indian offen- 
ders in Parliament. 


Not reproduced. These sec- 
tions merely amend tho 
machinery under Pitt’s Act 
(24 Geo. Ill, soss. 2, c. 25). 


s. 29. Repealed by S. L. R. Act, 1892. 

s. 30. Jurisdiction of governor’s and Jurisdiction continued by s. 
mayor's court at Madras. loi. Re2)ealed by S. L. R. 

Act, 1892. 

3^* Repealed by S.L.R. Act, 1872. 

HR. 32-35* Repealed by 33 Geo. Ill, c. 

52, s. 146. 

36, 37* Repealed by S.*Jj.R. Act, 1872. 

R. 38* I Bonds executed in East Indies Repealed as to British India 
to bo evidence in Britain, by S.L. R. Act, 1892. 

’ and vice versa. 
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Semon and 
Chapter, 

26Geo.III, 
C. 57 , s. 39- 

33OCO.III, 
c. 52, 
ss. 1-18. 


s. 19. 


S. 33. 


s. 24. 


TiUe and Short Contents. Remarks. 


Ch. 111. 


Repealed by S.L. R. Act, 1892. 


The East India Company 
Act, 1793. 


Power of comm issio tiers to 
send orders to India through 
secret committoo of directors. 


Appointment of secret com- 
mittee of directors. 


I)i spatches of sec ret committe(‘, 
by whom to bo prepared. 

Secret dispatches from India. 


Government of Bengal by Gov- 
ernor-General in Council. 

Governiuent of Madras and 
Bombay by Governor in 
Council. 


Number of members of council 
at Madras and Bombay. 


Repealed as to U. K. by S. L. R. 
Act, 1887. 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
36, and 21 & 22 Viet. c. 106, 
s. 37. See s. 14. 

Not reproduced. Superseded 
by 21 & 22 Viet. c. 106. See 
s. 14. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

Amended by 21 & 22 Viet. c. 
106, s. 28. Reproduced by 
s. 14 (2). 

The enumeration of subjects 
in s. 22 is not repeated in 
s. 14 (2). It differs from that 
given in 21 & 22 Viet. c. 106, 
s. 27, as to dispatches to 
India. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
39. See S3. 36, 49. 

Reproduced bys. 50 (i). The, 
provision as to control of 
the revenues is superseded 
by 21 & 22 Viet. c. 106, s. 41. 
The provisions as to the 
military authority of the 
Madras and Bombay Govern- 
ments are repealed by 56 & 
57 Viet. c. 62. 

Modified by 3 & 4 Will. IV 
c. 85, 8. 57. Reproduced by 
B. 51 (2). 
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Cn. III. 


Session and 
Oaq^ter, 


Title and Short Contents. 


Remarks. 


33Geo.III, 

c. 52, s. 24 Governors in Council of Ma- 
(continucd). dras and Bombay to be sub- 
ject to control of Governor- 
General in Council. 


Verbally modified by 3 & 4 
Will. IV, c. 85, s. 65. Re- 
produced by s. 49 (i). 


s. 25 Directors to fill vacancies in 
offices of— 

Governor-general 
Governors of Madras and 
Bombay . . . . 

Members of council . 

Governor of the forts and 
garrisons at Fort Wil- 
liam, Fort St. George, and 

Bombay 

Cominandcrs-in-cliiof 
Qualification for office of mem- 
ber of council of — 
Governor-general 

Governor of Madras or 
Bombay. 


s. 26. Power for Ilis Majesty to fill 
vacancies in default of di- 
rectors. 

s. 27. Provisional appointments to 
offices of— 

G overnor-general , gover- 
nor, and member of coun- 
cil. 

Governor of the forts and 
garrisons at Fort William, 
Fort St. George, and 
Bombay 

Commanders-in-ebief. 


Not reproduced. Superseded 
by 24 & 25 Viet. c. 106, s. 29. 

Not ^ reproduced . Superseded 
by 32 & 33 Viet. c. 97. 

I Not reproduced. Superseded 
by 16 & 17 Viet. c. 95, s. 
30, wliich has itself been 
subsequently repealed. 


Not reproduced. Siiporseded 
by 24 k 25 Viet. c. 67, s. 3. 
Reproduced by s. 51 (3). 

Provision as to seniority 
rep. by 24 & 25 Viet. c. 54, 
8.7. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 


Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
61, and 24 & 25 Viet. c. 67, 
ss. 2, 5. 

Not reproduced. See note on 
s. 25. 


s. 28. Repealed as to U. K. by S. L. R. 

Act, 1887. 

Hs. 29, 30. Temporary vacancy in office 
of — 

Governor-general. Not reproduced. Supersededby 

24 & 25 Viet. c. 67, ss. 50, 51. 
. Not reproduced. Superseded 
by3&4Will. IV, c. 85, s. 63. 


Governor . 
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Session and 
Chapter. 

330 eo. III. 
C. 52, 8. 3^* 


s. 32. 


8 . 33 - 


H. 34. 


s. 35. 


s. 36. 


«• 37 - 


Title and Short Contents. 


Temporary vacancy in office 
of member of council. 

Appointment of commandcr- 
iii'Chief as member of — 
Governor-genera I's coun- 
cil. 


Governor’s 'touncil . 

Salary of comman<ler-in-cliiof 
as member of coiuicil. 

Commnndor-in-chief in India 
to bo a memlier of local 
council while in Madras or 
Bombay. 

Absence or illness of member 
of council. 


Removal of officers by Her 
Majesty. 

Removal of officers by directors 
of East India Company. 

Exception as to officers ap- 
pointed by Her Majesty on 
default of directors. 

If governor-genc’ral, &c., leaves 
India intimdiiig to return 
to Europe, his office vacated. 


Evidence of intention to re- 
turn to Euroi)e. 

Resignation of office by gov- 
ernor-general, &c. 

Salary and allowances to cease 
from date of departure or 
resignation. 


Remarks. 


Not reproduced. Superseded 
by 3 & 4 Will. IV, c. 85, s. 
64, and 24 & 25 Viet. c. 67, 
s. 27. 


Not reproduced. Superseded 
by 24 &; 25 Viet. c. 67, s. 3. 
Repealed in part, S.L.R. Act, 
1892. 

Repealed by 56 & 57 Viet. c. 62. 
Reproduced by s. 80. 

Reproduced by s. 51, 


Not reproduced. Practically 
suporsodcMl by 3 & 4 Will. IV, 
c. 85, s. 64, and 24 & 25 
Viet. c. 67, s. 27. 

Amended as to communication 
of order of removal by 21 & 
22 Viet, c, rob, s. 38. Re- 
produced by s. 21 (i). 

Reproduced by s. 21 (2). 

Not reproduced. Made un- 
necessary by abolition of 
Company. 

Re-enacted in substance by 3 
& 4 Will. IV, c. 85, s. ’76. 
Qualified as to members of 
council by 24 <fe 25 Viet, 
c. 67, s. 26. Reproduced by 
s. 82 (t). 

Not reproduced. 3 & 4 Will. 
IV, c. 85, s. 79, contains no 
such provision. 

Reproduced by s. 82 (2). 

Reproduced by s. 82 (4). 


Cii. HI. 
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Oil. III. 

Session and 
Chapter. 


Title and Short Contents. 


RemarJcs, 


33Geo.III, 

52, s. 37 Salary and allowances not Amended by 3 & 4 Will. IV, 
{continued). payable during absence. c. 85, s. 79. Reproduced by 

s. 82 (2). 

s. 38. Power to postpone matters Not reproduced. Superseded 
proposed by members of by 24 & 25 Viet. c. 67, s. 8, 
council. giving power to make rules 

of procedure. 

9 - 39 . Form and signature of pro- Amendedby53Goo. III,c. 155, 
ceedings. s. 179, and Indian Act II of 

1S34. Reproduced byss. 43 
(i)> 54 (i)- 

s. 40. Authority of Governor-General Re-enacted in more general 
in Council over local Gov- terms by 3 & 4 Will. IV, 
ernments. c. 85, s. 39. Reproduced by 

ss. 36 and 49 ( r). 

s. 41. Duty of local Governments Not reproduced. These elabo- 
in case of conflict between rate provisions have been 
orders of Governor-General made unnecessary and un- 
in Council and orders of suitable by change of circum- 
dircctors of East India stances. 

Company. 

s. 42. Restriction on power of Gov- Reproduced by s. 48. 
ornor-Gcneral in Council to 
make war or treaty. 

s. 43. Local Governments not to Reproduced by s. 49 (2). 
make war or treaty without 
orders of Govern or-Geneial 
ill Council or East India 
Company. 

Officers of local Govern- Reproduced by s. 49 (i). 
inents to obey such orders 
of Governor - General in 
Council. 

Governor, Ac., disobeying or Not reproduced. See note on 
ders of Governor-General in s. 49. 

Council liable to be sus- 
pended or removed. 

8. 44. Local Governments to keep Reproduced by s. 49 (i). 
governor-general informed ^ 

of their proceedings. 

8s, 45, 46. Proceedings against persons Reproduced by s. 120. 
suspected of dangerous cor- 
I respondence. 
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Session and 
Chapter. 

Title and Short Contents. 

33Geo.III, 
< 5 . 52, 
ss. 47-49. 

Power for governor-general or 
Governor of Madras or Bom- 
bay to act against opinion of 
council. 

s. 50. 

Person temporarily acting as 
governor-general or governor 
not to act against opinion of 
council. 

s. 51. 

Power to act a|;ainst opinion 
of council not t o bo exercised 
in certain cases. 

S. 52. 

Powers of local Government 
superseded by visit of gov- 
ernor-general. 

a- 53 - 

Appointment and powers of 
vice-president during ab- 
sence of governor-general. 

s. 54. 

Power of governor-general 
while absent from his coun- 
cil to issue orders to local 
Governments and oflicers. 

s- 55 - 

Suspension of governor-gene- 
ral’s power to issue such 
orders. 

s. 56. 


s. 57 - 

Presidential restriction on civil 
appointments. 


Residence required to qualify 
civi 4 servant for appoint- 
ment. 

as. 58-61. 

. 


Ch. hi. 

Remarks. 


Modified, as to governor-gene - 
by 33 & 34 Yict. c. 3, s. 5. 
Koproduced by ss. 44 (2), 

(3), (4), 53 ( 5 )- 

Not reproduced. Superseded 
by3&4Will.IV, c. 85,8.65, 
and 24 & 25 Viet. c. 67, s. 50. 

Not reproduced. Superseded 
by 33 & 34 Yict. c. 3, s. 5, 
and by provisions as to 
Indian legislation. 

Not reproduced. Superseded 
as to Oovernnionts of Madras 
and Bombay by 3 & 4 Will. 
IV, c. 85, s. 67. 

Not reprodiHM'd. Superseded 
by 24 & 25 Viet. c. 67, s. 6, 
and liy the appointment of 
a Lieutenant-Governor (»f 
Bengal. 

Reproduced by s. 47 (2). 


Reproduced by s. 47 (3). 


Repealed, 24 & 5 Viet. c. 54, 

s. 7. 

Reproduced by s. 93 (final 
words). 

Not reproduced. Repealed by 
24 & 25 Viet. c. 54, s. 7. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 


U 
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( jf. 111. 


Session and 
Chapter, 


Title and Short Contents. 


Remarks. 


33C^«o.III, 

c. 52, s. 62. Ro(.‘(*iving gifts to be a misdc- Re-cnacted by 3 & 4 Will. IV, 
iiicanoiir. c. 85, s. 76. Reproduced by 

s. 117 (5). 

s. 63. Disposal of gifts and fines . . Reproduced by s. 117 (last 

part). 

s. 64. Exception for fees of barristers, Reproduced by s. 117 (5). 

&c. 


s. 65. Disobedience and breach of 
duty. 


Ro-cnactod by 3 & 4 Will. IV, 
fr. 85, s. 80. Reproduced by 
s. 117 (2), (3). 


s. 66. Corrupt bargain for giving up 
or obtaining employment. 


Not reproduced. Superseded 
by 49 G(50. Ill, c. 126. 


s. 67. Jurisdiction of courts in India Sees. 119(2). Repealed as to 
and Great Britain over of- Indian courts by Indian 
fences by British subjects in Act XI of 1872. 

Native States. 


H. 68. East Irulia Company or its 
servants md to stay actions 
without approbation of 
Board. 

s. 69. East India Company not to 
ndease sentence of British 
or Indian coxirt against its 
servants. 


Not rc^produced. Cf. 13 Geo. 

TIT, c. 63, s. 35. 

Repealed as to U. K. by 
S. L. R. Act, 1887. 


«. 70. Forfeiture of office after ab- 
sence for five years. 


Amended as to military officers 
by 53 Ill, c. 155, s. 84. 
Not reproduced. Practically 
superseded by power to make 
rules as to furlough, &c. 


ss. 71-136. 


Repealed, S.L.R. Act, 1872. 


s. 137. Governor-general, governor, Reproduced by s. 1 17 (4). 
ju<lg<)s of supreme courts, 
members of council, and 
judicial and revenue officers 
in Bengal not to trade. 

British subjects not to trade Not reproduced. Repealed by 
in salt, &c. Indian Act XIV of 1870. 


BS I38.I39 i . . 


{ Bopcaled, S. L. B. Act, 1873. 
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Session and 
Cha2)te)\ 


Title and Short Contents. 


Itemarlcs. 


ch. hi. 


33Geo.III, 

0.52,8.140. Procedure for offences under See s. 169. 

Act. 

s. 141. Procedure, jind limitation of S. 119(3), following 21 Geo. Ill, 
time for proceedings. c. 70, s. 7, substitutes ‘ tiv<‘ ’ 

for ‘ six ’ years. 

The provision in that section ;is 
to arrival in England is take 11 
from 21 Geo. HI, c. 70, s. 7. 

The provisions as to procedure 
are omitted as having been 
superseded by cliange id 
practice. 


ss. 142-150. 

s. 15T. Aj)poinimont of justices of the 
peace. 

SS.152-155. 

s, 156. Admiralty jurisdiction 
Supreme Court, Calcutta. 

s. T57. Appointment of coroners 
88.158-160. 
s. 161. 


Jh'pealed, S.L. R. Act, 1872. 

Not reproduced. Rep. by In- 
dian Act II of 1869. 

Repealed as to U. K. by S. L. R. 
Act, 1887. 

of Not reproduced. Effect saved 
by s. T02 (i), and by Article 
33 of the Chart(U’ of the 
Calcutta High Court. 

Repealed, Indian Act XIV of 
1870, S.L. R. Act, 1892. 

Repealed as to U. K. by S. 1 ^. R. 
Act, 1887. 

Ri^I)ealcd, 4 & 5 Will. IV, c. 33. 

of See s. TT9 (3). Superseded 
as to India by Indian legisla- 
tion, see Act IX of 1871. 


s. 162. Proceedings in respect 

things done under Act to bo 
taken within three years. 


s. 163. 


37Geo.III, The East India Act, 1797 . 
c. 142, s. I. Number of judges of Supreme 
Court, Calcutta. 


Repealed as to U. K. by 8. L. R. 
Act, 1887. 


Superseded by 24 k 25 Viet, 
c, 104, B. 2. R(‘pealod, S. L. P 
Act, 1892. 


ss. 2, 3. Pensions of judges . Not reproduced. Superseded 

by 24 & 25 Viet. c. 104, s. 6. 
Repealed in part, S. L.R. 
Act, 1892. 


u a 
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GOVERNMENT OF INDIA 


( H. III. 


Session and 
Chapter, 


Title and Short Contents. 


Remarks. 


37 ^ 60 . 111 , 

<•.142,8.4. Depositions .... 

8alarie.s and fees of officers of 
Supremo Court, Calcutta. I Repealed, ludian Act XIV of 

»»• S- 7 ' Ri'gistrfition, &c., in Supreme S. L. R. Act, 1893. 

Court, of regulations made 
by (lovernor-Gencral in 
Council. 


s. 8. Constitution and powers of 
recorders' courts at Madras 
and Bombay. 

ss. 9, 10. .Jurisdiction of recorders’ 
courts at Madras and Bom- 
bay. 


II. 

proviso. 


Governor, members of his 
council, and recorder ex- 
empt from arrest or im- 
prisonment by recorders' 
courts. 

Governor and his council 
exempt from jurisdiction of 
recorders’ courts for official 
act. 

Recorders’ courts not to have 
jurisdiction in matters con- 
cerning the revenue. 

Exemption of certain classes of 
persons from jurisdiction of 
recorders’ courts. 


Rights of fathers of Hindu and 
Mahomedan families, and 
rules of caste, preserved. 

, 13. j Jurisdiction of recorders’ 
courts, Madras and Bombay. 


Repealed, S. L. R. Act, 1892. 


Reproduced by s. loi. Tho 
powers and jurisdiction of 
tho rc(*orders' courts were 
vested in the supremo courts 
by 39 k 40 Geo. Ill, c. 79, 
3. 5 (Madras), and 4 Geo. 
IV, c. 71, s. 7 (Bombay). 

Reproduced by s. 105. See 

note on 13 Geo. Ill, c. 63, 
s. 17. 


Reproduced by s. 105 (i) (a). 


Reproduced, s. 10 1 (3). 


Not reproduced. The corre- 
sponding provisions in 21 
Geo. Ill, c. 70, ss. 9, 10, as 
to tho Supreme Court, Cal- 
cutta, have been repealed 
by Indian Act XIV of 1870. 

Not reproduced. Corresponds 
to 21 Geo. ill, c. 70, s. 18. 


Not reproduced. Saved by i 

lOI. 
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Session and 
Chapter, 


Title and Short Contents, 


Memarks. 


Ch. 3IJ. 


37Geo.III, 
c. 142,8. 13 
{continued). 


a. 14. 


15. 

s. 16. 

a. 17. 

s. 18. 

sa. 19-26. 
8. 27. 


s. 28. 


s. 29. 


Proviso as to native laws and 
usages. 

Power to make rules of proce- 
diiie for such cases. 

Appoarauce and examination 
of witnesses in such cases. 


No action for icta dono by oi 
by order of judicial officers. 

Procedure for prosecution of 
judicial officers. 


Registration of native servants 
of East India Company. 

Appeal to His Majesty in 
Council. 

Transfer of records of mayors’ 
courts, &c., to recorders’ 
courts. 

Jurisdiction of mayors’ courts, 
&c., transferred to recorders’ 
courts. 

Provisions as to recorders 

Forma and rules as to process 
to be sent to Board for 
Affaii-s of India. 


Reproduced by s. 108. S^'c 
note to a I Geo. Ill, c. 70, s. 
17, supra. 

Not reproduced. The corre- 
sponding provisions in 21 
Goo. Ill, c. 70, s. 19, as t(> 

I the Supremo Court, Calcutta, 
have been repealed by Indian 
Act XIV of 1870. 

Not reproduced. Superseded 
by Indian Act XVITI ni 
1850. 

Not repi'oduced. The corre- 
sponding provisions in 21 
Geo. Ill, c. 70, ss. 24, 25, 26, 
as to the Supreme' Court at 
Calcutta, have been repeah'd 
by Indian Act XIV of 1870. 


Repealed, Indian Act Xl\’ 
of 1870, S.L. R. Act, 1892, 


Not reproduced. D<'es not 
correspond to modern )>rae- 
tice. 


Loans by British subjects to Reproduced by s. 118. 
native princes. 

RepCrt by law officers . . Not reproduced. Docs not 

require specific enactment. 


s- 30. Jurisdiction of courts of re- Repealed, Indian Act XIV of 
quest. S. L. R. Act, 1892. 
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Cii. III. 


Session and 
Chapter. 


Title and Short Contents. 


Re^narks. 


39 & 40 The Government of India 
(leo. Ill, Act, 1800 . 

<•. 79, 3. I. Power of directors of East Not reproduced. As to terri- 
India Company to apportion torios, superseded by 24 & 
territories, revenues, and 25 Viet. c. 67, s. 47, and 28 

civil servants between Gov- & 29 Viet. c. 17, ss. 4, 5. See 

ornments of Madras, Bom- s. 57. 
bay, and Bengal. 


Constitution, powers, and juris- Reproduced by s. tot. See 
diction of Supremo Court, note to 13 Geo. Ill, c. 63, ss. 
Madras. 13^ 14, supra. 

s, 3. Exemption of Governor of Ma- Reproduced by s. 105. 
dias and governor-general 
and their councils fj’oni ju- 
risdiction of Supreme Court. 

s. 4. Transfer of ro<;ords to Supremo Repealed by Indian Act XIV 
Court. of 1870, S.L.R. Act, 1892. 

s. 5. Transfer of jurisdiction of Sec note to 13 Geo. Ill, c. 63, 
Supreme Court. ss. 13, 14, supra. Repealed 

in part, S. L. R. Act, 1892. 


3. 6. Salaries of Madras judges . . Repealed, S. L. R. Act, 1892. 

s. 7. Salaries of Madras judges to Not expressly reproduced, 
be in place of perquisites. Covered by s. 99. 

s. 8. Allowances to Madras judges . Repealed in part, S.L.R. Act, 

1892. Covered by s. 99. 

s. 9. Salaries of judges of supreme Not reproduced. Salaries and 
courts at Calcutta and Ma- allowances of high court 

dras, and Recorder of Bom- judges are now fixed by tlu> 

bay, to ceaso on judge leav- Secretary of State under 24 
ing India. & 25 Viet. c. 104, s. 6. 

Vacancy in office of Recorder Repealed by Indian Act XIV 
of Bombay. of 1870, S. L. R. Act, 1892. 

Power of Governor of Madras RepeahKl by Indian Act XIV 
in Council to make regula- of 1870, S.L.R. Act, 1892. 
tions. 


Absence of governor-general Reproduced as to governors 
or governor from his coun- by s. 53. Repealed as to 
cil. governor - general, S. L. R. 

Act, 1892. 
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Session and 
Chapter. 


Tith and Short Contents, 


Remarks. 


Cii. UL 


39 & 40 

(.*00. Ill, Saving of govornor-gonerars 
c. 79, s. 12 power to appoint a vice- 
(confinued). president. 


ss. 13-16. 


s. 1 7 . Courts of request . 


ss. 18, 19. Corporal punishment 

s. 20. Local extent of jurisdiction 
of Supreme Court, Calcutta. 

ss. 21, 22. G rant of letters of administra- 
tion. 

ss. 23, 24. Insolvent debtors . 


s. 25. Power to appoint judges of 
supreme courts at Calcutta, 
Madras, and Bombay, com- 
missioners of prize. 

SSGeo.III, The East India Company 
c. 155, Act, 1813. 

ss. 1-32. 

33-39- 
ss. 40, 41. 

s. 42. Control of India Board over 
colleges and seminaries in 
India. 

s. 43. Provision to be made for pub- 
lic education. 


ss. 44-48. 

s. 49. Salaries of bishops and arch- 
dciicons. 

s. 50. uch salaries when to com- 
mence and cease. 

Such salaries to be in lieu of 
fees, &c. 


Not reproduced. This pow(‘r 
was conferred by 33 Goo. 
Ill, c. 52, s. 53, which has 
been superseded by 24 & 25 
Viet. c. 67, s. 6. 

Repealed, 9 Geo. IV, c. 74, 
s. 126, which section is itself 
repealed by S. L.R. Act, 
1873. 

Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1892. 

Saved by s. 101 ( i). Repealed 
in ixu’t, S. L.R. Act, 1892. 

Rt'pcaled, Indian Act XIV of 
1870, S.L.R. Act, 1892. 

Repealed, Indian Act XIV of 
1870, S.L.R. Act, 1892. 

Repealed by Prize Courts Act, 

1894. 


Repealed, S.L.R. Act, 1873. 
Repealed, S. L. R. Act, 1874. 
Repealed, S.L.R. Act, 1873. 


Omitted as having boon 
L made unnecessary by al ter- 
ation of circ-umstances. 


J 

Repealed, S. L. R. Act, 1873. 

Not reproduced. These sala- 
ries may now be fixed and 
altered by tho Secretary 
of State under 43 Viet. c. 3, 

s. 3- 
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Ch. III. 


Session and 
Chapter. 


Tide and short contents. 


Remarks. 


SSGeo.III, 

I55> Jurisdiction of Bishop of Cal- Reproduced by s. iio. Ss. 51 
5i> 52* cutta. and 52 extended to bishops 

of Madras and Bombay, and 
8. 52 verbiilly amended by 
3 & 4 Will. IV, c. 85, ss. 92, 
93 - 

s. 53. Countersignature of ecclesias- Not reproduced. Supersede<l 
tical letters patent for Cal- by 47 & 48 Viet. c. 30 ((treat 
cutta, Madras, or Bombay. Seal Act, 1884). 

ss. 54-78. Repealed, S.L.R. Act, 1873. 

s. 79. Signature of proceedings by Amended by Indian Act II of 
the chief secretary or the 1834. Reproduced by ss. 43 

principal secretary of the (i), 54 (i). 

department. 

ss. 80, 81. Repealed, S.L.R. Act, 1873. 

s. 82. Residence recpiired to qualify Not rcx)roduced. Virtually re- 
civil servants for appoint- i^ealed by 24 & 25 Viet, 
monts exceeding in value c. 54, s. 7. 
iG 1,500 per annum. 

8. 83, Repealed, S.L. R. Act, 1873. 

s. 84. A])sonce of military officers for Not reproduced. See note on 
live years. 33 Geo. Ill, c. 52, s. 70. 

85. Prece dence of civil servants Omitted as having been super- 
returning after five years' sedod by rules of service, 
absence. 

s. 86. Precedence of civil servants . Omitted on the same ground. 

S. 56 of 33 Geo. Ill, c. 52, 
which this section amends, 
has been repealed by 24 & 25 
Viet. c. 54, s. 7. 

ss. 87, 88, Repealed, S. L.R. Act, 1873. 

s. 89. Salaries of governor- general, Unnecessary, the power to fix 
governors of Madras and the salaries of all those 

Bombay, members of coun- officers being now vested in 

cil, and judges of high the Secretary of State, 
courts, to commence on 
their taking upon them- 
selves th(j execution of their 
office. 

Allowances for equipment and Repealed by 43 Viet. c. 43, s. 5* 
voyage. 
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Session and 
Chapter, 

Title and Short Contents, 

530eo.lII, 

' c. T 55 , 
ss. 90-92. 


s. 93. 

Superannuation allowances of 
East India Company’s ser- 
vants in England. 

s. 94. 

Account of such allowances to 
be laid before Parliament. 


s. 95. 


s. 96. 

Power of Governor-General in 
Council, and the Governors 
of Madras and Boinl)ay in 
Council, to make articles of 
war for native officers and 
soldiers. 

ss. 97- no. 


S. IIT. 

Power of advocates-gencral 
at Calcutta, Madras, Bom- 
bay, and Prince of Wales' 
Island, to file information!? 
for debts duo to Crown. 

SS.1 12-122. 


s. 123. 


SS. 124,125. 


55G0O.III, 

C. 84, g. I. 

The India Presidency 
Towns Act, 1815 . 

Power to extend limits of 
presidency towns. 

4 Geo. IV, 
c. 71, 
ss. I, 2. 

The Indian Bishops and 
Courts Act, 1823 . 

s. 3. 

Pensions to bishops and arch 
deacons. 


Cii. TIT. 

Remarks, 


Repealed, S. L. R. Act, 1873. 

Not reproduced. As to 
transferred to S(?cretary of 
State’s estal)lisliment, saved 
by 21 & 22 Viet. c. 106, s. 18. 

Not reproduced. There is no 
corresponding provision in 
21 & 22 Viet. c. 106, s. 
18, as to superannuation 
ffllowances of oftieers first 
appointed to Secretary of 
State’s establishment. 

Repealed, 8. L. R. Act, 1873. 

Not reproduced. Supi'rsislod 
by 3 & 4 Will. TV, e. 85, s. 
73; see also 2.'} & 25 Viet, 
c. 67, ss. 22, 43. 

Repealed, S. L.R. Act, 1890. 

Reproduced by s. 109. 


Repealed, 8. L.R. Act, 1873. 
Repealed, 8. L.R. Act, 1874. 
Repealed, 8.L.R. Act, 1873. 

Reproduced by s. 59. Residm; 
of Act repealed, 8. L. R. Act, 
1873. 


Repealed, 8. L.R. Act, 1873. 

Not reproduced. Superseded 
as to bishops by 43 Viet, 
c. 3, s. 3. Repealed as to 
arcdideacons by 43 Viet. c. 
3, s. 5- 
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Ch. III. 


Session and 
Cliapicr. 


Title and Short Contents. 


Remarks. 


4 Geo. IV, 

e. 71, s. 4. Resiflimce as chaplain to count Not reproduced. Unnecessary, 
for pension as archdeacon. . in vi(w of the Secretary of 
State’s power under 43 Viet, 
c. 3, «. 3, to lix allowaiii'es. 


s. 5. House to be provided for 
liisliop of Calcutta. 

Expenses of visitations of 
Bishop of Calcutta. 


Reproduced by s. 113. Ex- 
tended to bishops of Madras 
and Bombay by 3 & 4 Will. 
IV, c. 85, s. 100. 


s. 6. Power of Bishop of Calcutta Reproduced by s. no. 
to admit to ludy orders. ‘ 


s. 7. Constitution, powei*s, and juris- Reproduced by s. tot. See 
diction of Supi'ome Court, note to 13 Goo. ITT, c. 63, 
Bombay. ss. 13, 14, supra. 

Exemption of Governor of Reproduced by s. 105. 

15 ombay and his council, 
and governor-gmieral, from 
jurisdiction of the court. 

ss. 8-10. Kopi'aled, S. L. R. Act, 1873. 


s. II. Sahiries of judges when to 
corn men CO. 

Such salaries to be in lieu of 
fees, &C. 


Not reproduced, Supersedisl 
^ or mad(.^ unnecessary by 
24 & 25 Viet. c. 104, s. 6. 


ss. 12, 13. 


Repealed, S.L. R. Act, 1890. 


ss. 14-16. 


Repealed, S.L. R. Act, 1873. 


s. 17. Powers of Supreme Courts, 
Madras and Bombay. 


ReprodiKiod by s. 103. See 
note to 13 Geo. ITT, c. 63, 
ss. T3, 14, supra. 


s. 18. 


Repealed, S.L. R. Act, 1873. 


6 (jleo. TV, 
85, 

ss. 1-3. 

s. 4. 


The Indian Salaries 
and Pensions Act, 1825. 

Repeah'd, S. L. R. Act, 1890. 

Salaries of judges of Supreme Not reproduced. Supersede<l 
Courts, Madras and Bom- Viy 24 & 25 Viet. c. 104, s. 6. 
bay. 


s. 5- 


Payments where judge of Su- 
preme Court, Recorder of 
Prince of Wales' Island, or 
Bishop of Calcutta, dies on 
voyage to India, &c. 


Reproduced in part by s. 1 13. 
Repealed, as to Recorder of 
Prince of Wales’ Island, by 
S.L.R. Act, 1878. 

Made unnecessary in part by 
24 & 25 Viet. c. 104, s. 6, and 
43 Viet. c. 3, s. 3. 
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.Sc’.ss/ow and 
('haptcr, 

6 Goo. IV, 

c. 85, 
ss. 6-14. 

S. 15 . 

7 Geo. IV, 

fi. 56, 

s. 3 . 


3&4Will. 
IV, c. 85, 

SS. I, 2 . 


SS. 3-18. 
s. 19. 
ss. 20-24. 
s. 25. 

S 3 . 26 35. 
s. 36. 

s. 37- 
8. 38. 


Title and Short Conimtn. 


Pension of Bishop of Calcutta. 

The East India Officers* 
Act, 1820. 

Payments to representatives of 
deceased offices rs. 

The Government of India 
Act, 1833. 

Continiianoo of powers, &:c., of 
East India Company till 
April 30, 1854. 

Property of Company to be 
lield in trust for Crown. 


Control of Commissioners over 
acts of East India Company. 


Commun ication of sticret ordens 
to India. 


Presidency of Fort William to 
be divided into two presi- 
dencies (^Bengal and Agra}. 


Power to declare limits of 
presidencies. 


Remarks. 


Repealed, S. L. R. Act, 1890. 

Not reproduced. Superseded 
by 43 Viet. c. 3, s. 3. 


Reproduced by s. 82 (3). Ss. i 
and 2 and residue of Act 
repealed, 8. L. R. Act, 1873. 


Not reproducc'd. Spent. 


Not reproduced. Superseded 
by 21 & 22 Viet. c. 106, 
ss. 1, 2. 

Repealed, 8. L. R. Act, 1874. 

Rcj)ealed, S. L.R. Act, 1890. 

Repealed, S. L.R. Act, 1874. 

Reproduced by s. 2 (2). 

Repealed, 8. L.R. Act, 1874. 

Rt'j)rodiiced by s. 14 ' r ',. 

Amendi d by 21 & 22 Viet, 
c. 106, 3. 27. 

Repealed, S.L. R. Act, 1874. 

Not reprodu(;ed. This pro- 
vision was suspended by 5 & 
6 Will. IV, c. 52, s. r, and 16 
& 17 Viet. c. 95, s. 15, and 
has mwer b( en brought into 
operation. It is pract ically 
superseded by the appoint- 
ment of a lieutenant-go’\ r- 
nor for the North-Western 
Provinces under 5 & 6 

Will. IV, c. 52, s. 2. 

Reproduced by s. 57. This 
provision is modified by 28 
& 29 Viet. c. 17, ss. 4, 5. 


Cn. III. 



300 


GOVERNMENT OF INDIA 


Cn. HI. 


Session am 
Chapter. 


THU and Short Contents. 


Remarks, 


3&4Will. 

IV, c. 85, Government of India by Gover- Reproduced by s. 36. Thepro- 
s. 39. nor-General in Council. vision as to (jontrol of the 

revenues of India is super- 
seded by 21 & 22 Viet, 
c. 106, s. 41. 


s. 40. 

ss. 41, 42. 
ss. 43, 44. 


Repealed, 24 & 25 Viet. c. 67, 

s. 2. 

Repealed, S.L. R. Act, 1874. 
Repealed, 24 & 25 Viet. c. 67, 


45* Laws iTiadc by Governor- 
General in Council — 
to bavo same force in 
India as Acts of Rarlia- 
ment. 

to b(' judicially noticed by 
Indian courts. 


need not be registered . 

s. 46. Restrictions on legislation 
affecting bigb courts. 

47- Rules for ju’oceduro of Gover- 
nor-General in Council. 


s. 48. Quorum of governor-generars 
legislative council. 

Quorum of governor-generars 
executive council. 

Equality of votes in — 

Governor-generars execu- 
tive council. 

Govern or- general’s legis- 
lative council. 


Not reproduced. There is no 
such provision in 24 & 25 
Viet. c. 67. 

Not reproduced. Supei'seded 
as to laws in force in British 
India by Indian Act I of 
1872, 8. 57. 

Not reproduced. Spent. 

Reproduced by s. 63 (3). This 
restriction is kept in force 
by 24 & 25 Viet. c. 67, s. 22. 

Not roproducod. Supc*rscdcd 
by 24 & 25 Viet. c. 67, 
ss. 8, 18. 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 15. 

Rfciproduced by s. 42 (4). 


Reproduced by s. 44 (i). 

Not reproduced. Superseded 
by 24 & 25 Viet. c. 67, s. 15. 


s. 49. 
s. 50. 


Rop(ialed, 33 & 34 Viet. c. 3, s. 4. 
Repealed, 24 & 25 Viet. c. 67, 


s. 51. Saving of power of Parlia- 
ment — 

to legislate for India. Reproduced by ss. 63, 121. 

to control Governor-Gene- 
ral in Council. 
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Session and 
Chapter. 


Title and ShoH Contents. 


Eeniarks. 


Ch. III. 


3^4 Will. 

IV, c. 85, Laws made by Governor- Not reproduced. This pro- 
s. 51 General in Council to be vision does not appear to 

{continued). laid before Parliament. apply to laws made under 

24 & 25 Viet. c. 67. 


s. 52, Enactments relating to Oover- Not expressly reproduced. 
nor-General of Bengal to 
apply to Governor-General 
of India. 


ss. 53-55- Repealed, S.L.R. Act, 1874. 

s. 56. Government of Bengal by Gov- Not reproduced. Superseded 
ornor in Council. by the appointment of 

a lieutenant-governor of 
Bengal under 16 & 17 Viet, 
c. 95, s. 16. 

Government of Madras and Reproducf d by s. 50 (i). 
Bombay by Governors in 
Council. 

Number of members of council Modified by 3 & 4 Will. IV, 
at Madras and Bombay. c. 85, h. 57. Reproduced by 

s. 51 (2). 

Government of Agra .... Not re})roduced. There is no 

Presidency of Agra. Se(' 
note to 3 & 4 Will. IV, c. 85, 
s. 38, supra. 

s- 57- Power to revoke or suspend Reproduced by s. 50 (3). 
appointment of councils. 

Power to reduce number of Reproduced by s. 51 (2). 
members of council. 

s. 58. Repealed, S.L.R. Act, 1874. 

s. 59- Powers of governor where Reproduced by s. 50. 
there is no council. 

Powers of Governor in Council. 

Rights, &c., of governors and See s. 56. 
members of their councils. 

Legislation by Governors in Not reproduced. Superse'’..d 
Council. by 24 A 25 Viet. c. 67,88. 29, 

» et scq. 

Sanction required to creation Reproduced by s. 49. 
of office or grant of salary. 


Repealed, S.L.R. Act, 1874. 
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GOVERNMENT OF INDIA 


Oil. Ill, 


Hcssio 7 i and 
Chapter. 


Title and Short Contents. 


Remarks. 


3 k 4 Will. 
IV, c. 85, 
B. 61. 


Power of directors to make 
provisional appointments to 
any ollico, snbjecl., in ctTtain 
cases, to Her Majesty ’.s ap- 
proval. 


Repealed, as to members of 
governor-generars counci 1 , 
by 24 & 25 Viet. c. 67, s. 2. 
Reproduced, so far as in 
force, by s. 83. 


s. 62, Member of council to fill Reproduced by s. 85 (4), (5). 

vacancy in office of gover- S. 62 is superseded by 24 k 
iior-«encral. 25 Viet. 67, s. 50, which 

provides for the Govtu'nor 
of^Madras or Bombay acting 
as governor-gtmeral, but 
the section is still in force 
with resptict to the interval 
befoi*e the arrival of tin* 
governor (see 24 k 25 Viet, 
c. 67, s. 51). 


s. 63. Vacancy in office of governor Reproduced by s. 86 (i), (2\ 
to be supplied by member of 
council, or (if no council) by 
secretary. 


s. 64. Repealed, S. L.R. Act, 1890. 

. 65. Authority of Governor-Ooneral Reproduced by .s. 49 (i). 
in Council over certain local 
Governments. 


a. 66 . 


Repealed, 24 k 25 Viet. c. 6 'j. 

s. 2. 


s. 67. Powers of governors of Madras, Reproduced by s. 49 (4). 
Bombay, [aiid Agra] not sus- 
peinled by visit of govcriior- 
genoral. 

8. 68. Governors in Council to keep Reproduced by s. 49 (i). 
Governor-General in Council 
informed of their proceed- 
ings. 


s. 69. 
s. 70. 


Repealed, S. L.R. Act, 1890. 

Repealed, 24 & 25 Viet. c. 67, 

s. 2. 


s. 71. 


New Presidency of Agra not to 
affect promotion of officers. 


Not reproduced. No Presi- 
dency of Agra was ever con- 
stituted ; see note to 3 & 4 
Will. IV, c. 85, s. 38, supra. 
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hession ana Contents. 

Chapter. 

3&4Will. 

IV, c. 85, 
s. 72. 

s. 73. Power to make articles of war. 
Judicial notice to be taken of 
sucli articles. 

Saving of prior laws until 
articles made. 

s. 74. Removal of ollicers by Her 
Majesty. 


s. 75. Removal of ofTicers by directors 
of East Ijidia Company. 

Proviso as to oiricers appointed 
by Her Majesty on default 
of directors. 


s. 76. Salaries of governor-gen<u*al, 
governor, and members of 
their councils. 


Governor-general, governors, 
and memb(?rs of <'Ouncil not 
to accept gifts ; or to carry 
on trade. 

Exp('nses of equipment and 
voyage. 

s. 77. Salary of governor-general, 
governors, and members of 
their councils to bo reduced 
by amount of any pension, 
tic., received by them. 

s. 78. Power to make regulations as 
to patronage. 


Cii. HI. 

Remarks. 


Repealed, S. L.R. Act, 1874. 

Reproduced by s. 63 (i) (c). 

Not reproduced. Superseded, 
as to Jiritisli India, by Indian 
Act I of 1872, s. 57. 

Not reproduced . U nnocessary. 
See Indian Act V of 1869. 

Amended, as to communica- 
tion of order of removal, by 
21 & 22 Viid. c. 106, s. 38. 
Reproduced by s. 21 (i ). 

Reproduced by s. 21 (2). 

Not reproduced. The section 
(60) as to appointmentsmade 
in such cases is repealed by 
the S.L.R. Act, 1874. 

Reproduced by s. 80. Amend- 
ed, a.s to iiKmibers of the 
governor- general’s counci 1, 
by 24 k 25 Viet. c. 67, s. 4. 

The salaries of tlio governors 
of Madras and Bombay, ami 
of inem])ers of council, have 
since been fixed by the 
Secretary of State. 

Reproduced by s. 117 (4), (5). 


Repealed by 43 Viet. c. 3, s. 5. 
Reproduced by s. 80. 


Amended by 21 & 22 Viet, 
c. 106, s, 30. Reproduced 
by s. 90 (i). 
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GOVERNMENT OF INDIA 


Ch. III. 


Session and 
Chapter, 


Title a}id Short Contents, 


3&4Will. 

IV,c. 85, If govern or* general, &c., re- 
s. 79. turns to Europe liis offieo 
vaeatecl. 

Resignation of office by gover- 
nor-general, &c. 

Salary and allowances to cease 
from date of departure or 
resignation. 

Salary and allowances not pay- 
able during absence. 

Paynuuit of salaries and allow- 
ances to representatives, 

s. 80. Disobedience and breach of 
duty. 

ss. 81-83 

Laws to be made against illicit 
entry or residence. 


s. 85. 

s. 86. Power to hold land 


s. 87* No disabilities in respect of 
religion, colour, or place of 
birth. 

Laws to be made for mitigating 
and abolishing slavery. 


s. 89. Salaries of bishops of Madras 
and Ilombay. 


s. 90. Salaries of Bishops of Madras 
and Bombay to be in liem of 
fees. 

s. 91. Expenses of equipment and 
voyage. 

s. ^2. j Jurisdiction of bishops of 
1 Madras and Bombay. 


Remarks, 


Reproduced by s. 82, except 
as to mode of resignation. 
See note on 33 Geo. Ill, 


52, s. 37. 


RepKiduced by s. 82 (3\ 
Reproduced by s. 117 (2), (3). 


Repealed, S.L.R. Act, 1890. 

Not reproduced. This direc- 
tion has been observed. See 
Act III of 1864. 

Repealed, S.L.R. Act, 1890. 

Omitted as no Ion ger n ecessary. 
May be re[)ealed or modilied 
by Indian legislation. See 
32 & 33 Viet. c. 96, 3. 3. 

Reproduced by s. 91. 


Not reproduced. This direc- 
tion has been observed by 
the passing of Act V of 
1843. Repealed, as to U. K., 
S.L.R. Act, 1888. 

Reproduced by s. 113. These 
salaries may now be fixed and 
alt(*rod by tlio Secretary of 
State under 43 Viet. c. 3, s. 3. 

Reproduced by s. 113. 


Not reprodu(;ed. Repealed by 
43 Viet. c. 3, s. 5. 

Roj)roduced by s. no. 
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Session and 
Chajjfer, 

Title and Short Contents. 

Remarks, 

3&4Will. 
IV, c. 8s, 

Power to fix and vary limits of 

Reproduced by s. no. 

9. 93. 

dioceses of Calcutta, Madras, 


and Bombay. 

Jurisdiction of bishops of Cal- 

Reproduced by s. no. 

s. 94. 

cutta, Madras, and Bombay. 

Bishop of Calcutta to bo metro- 

\ 


politan. 

His jurisdiction 
Superintendence of archbishop 

rRcproducod by s. rro. 


Subordination of bishops of 
Madras and iJombay. 

/ 

s- 95- 

. . 

Repealed, S.L.R. Act, 1890. 

s. 96. 

P(‘nsions of bishops 

Not reproduced, These pen- 

s. 97. 

Payments where Bishop of 

sions may now bo fixed by 
the Secretary of State under 
43 Viet. c. 3, s. 3. 

Reproduced by s. 113, 

s. 98. 

Madras or Bombay dies on 
voyage to India, &c. 

Pensions of bishops . 

Not reproduced. Superseded 

s. 99. 

Consecration of person re- 

by 43 Viet. c. 3, s. 3. 

Reproduced by s. H2. 


sident in India appointed 
to bishopric of Calcutta, 
Madras, or Bombay. 


s. 100. 

Visitations of bishops of Cal- 

Reproduced l>y s. 113. 

lOI. 

cutta, Madras, and Bombay. 
Limitation to salary of arch- 

\ 


deacon. 

Limitation to oxpen.so to bo in- 

Jioproducod by s. 113. 


curred in re.spiict of bi.shops 
and archdeacons. 


a 102, 

Chaplains of Church of Scot- 

Reproduced liy s. 115. 


land, 

Grants to other sects 

Reproduced by s. 116. 

88.103-107. 

...... 

Repealed, 16 & 17 Viet. c. 95, 

R8.108-111. 

. • • . • 

s. 36. 

Repealed, S. L. R. Act, 1874. 

s. 1 12. 

Government of St. Helena 

Not reproduced. Excepted 

RS.113-117. 



from repeal. ^ 

Repealed, S.L.R. Act, 1874. 
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GOVERNMENT OF INDIA 


Oh. hi. 


SePySion and 
Chapter. 


Title and Short Contents. 


Remarks. 


5 & 6 Will. The India (North-West Pro- 
IV, c. 52, vinces) Act, 1835 . 

s. I. Repealed, S.L.R. Act, 1890. 

s. 5. Power to appoint a lieutenant- Not reproduced. Spent, 
governor for the North- 
Wostern Provinces. 

Qualification for that office . Reproduced by s. 55 ''3). 

Power to declare exh^nt of that 
li cute n ant- go vc r no r’s — 

(1) territories . . . Not reproduced. Superseded 

]jy 28 & 29 Viet. c. 17, s. 4, 

(2) authority . . . Not reproduced. Superseded 

by 17 & 18 Viet. c. 77, s. 4. 

7 Will. IV, 

V . The India Officers Salaries 

ss. I, 2, 3. Leave of absence . . . See s. 82. 

5 <fe 6 Viet. The Indian Bishops Act, 
c. 1 19, 1842 . 

s. I. Furlough of bishops . . Not reproduced. Superseded 

hy 34 35 Viet. c. 62. 

Furlough allowancesof bishops Not reproduced. Superseded 

by 43 Viet. c. 3, s. 3. 

Second furlough of bishops . Not roproduc(5d. Superseded 

hy 34 35 Viet. c. 62. 

s. 3. Furlough allowance to but one Not re{)rodueed. Superseded 
bi.sliop at a time. by 34 & 35 Viet. c. 62, and 

43 Viet. c. 3, s. 3. 

s. 4. Allowance to acting Bishop of Not reproduced. Superseded 
Calcutta. by 43 Viet. c. 3, s. 3. 

16 & 17 The Government of India 
Viet. c. 95, 1853 . 

s. I. Continuance of powers of East Not reproduced. Superseded 
India Company, by 21 & 22 Viet. c. 106, s. i. 

ss. 2-14. Repealed, S. L. R. Act, 1878. 

s. 15. Suspension of 3 & 4 Will. IV, Not reproduced. See note to 
c. 85, s. 38, as to division of 3 & 4 Will. IV, c. 85, s. 38, 
Bengal into two presidencies. supra. 

Continuance of 5 &6 Will, IV, Not reprodu(Jed. See note to 
c. 52, s. 2, as to appoint- 5 & 6 Will. IV, c. 52, s. a, 
ment of a lieutenant-gover- supra, 
nor of tho North-Western 
Provinces. 
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SC'Ssion and 
Chapter, 


Title and Short Contends, 


Remarks. 


Cn. 111 . 


16& 17 

Viet. (5. 95, Power to declare that the 
s. 16. governor-goneral shall not 
be Governor of Bengal. 
Power to appoint a governor 
of Bengal. 


Cesser of power to appoint a 
deputy-governor of Bengal. 


Power to appoint a lieutenant- 
governor of B(;ngal. 

Service qualification for oflice 
of lieutenant-governor. 

Power to declare and limit 
authority of Licutonant- 
Govornor of Bengal. 


Not reproduced. Superseded 
by 17 & 18 Viet. c. 77, s. 5. 

Not reproduced. Supersedorl 
by appointment of lieuten- 
ant-governor. See note to 
24 & 25 Viet. c. 67, s. 46, 
infra. 

Not reproduced. Unneci'ssary 
now that a lieutenant- 
governor of Bengal has bei'n 
appoint'd. 

Not reproduced. Power (‘Xer- 
cised. 

Reproduced by s. 55 (3). 

Not reproduced. Supersedt‘d 
by 17 & 18 Viet. c. 77, s. 4. 


s. 17. Power to constitute one new 
presidency. 

Power ioauthorize theappoint- 
ment of a lieutenant-gov- 
ernor, and to declare the 
extent of his authority. 


Not reproduced. The powt'r 
of a])pointing a lieutenant- 
governor was exercised and 
exhausted by the appoint- 
ment of a lieutenant-gov- 
ernor of tho Punjab in 1854. 


Repealed, 28 & 29 Viet. c. 17, 

H. 3 - 


s. 19. Enactments as to existing Not reproduced, 
presidencies to extend to 
new presidencies. 


ss. 20, 21. 

Re|K*aled, S. L.R. Act, 1878. 

ss. 22-24. 

Repealed, 24 & 25 Viet. c. 67, 


s. 2. 

s. 25. 

Repealed, S.L.R. Act, 1878. 

s. 26. 

Rejiealcd, 24 & 25 Viet. c. 67, 


s. 2. 


8. 27. Fines, forfeiture.^, and escheats Reproduced by s. 22 (2) (c), (d). 
to form part of the revenues 
of India. 

Disposal of escheats, &c. 

X .7, 


Reproduced by s. 34. 
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GOVERNMENT OF INDIA 


F>(>smn and 
Chapter, 

Title and Short Contents. 

Remarks. 

i6 & 17 
Viet. C.95, 

Power to appoint commission- 

Omitted as unnecessary. The 

St. 28. 

ers to report on reforms 

power could, if necessary, bo 


propos(‘d by the Indian Law 

exercised without express 


Commissioners. 

legislative authority. 

ss. 29*31. 


Repealed, S.L.R. Act, 1878. 

s. 32. 

Regulations as to leave and 

Repealed by s. 89. 

33i 34- 

furlough. 

Repealed, S. L. R. Act, 1878. 

s. 35- 

Salaries of commander-in- 1 

Reproduced by s. 80. 

36-43* 

chief in India and lieuten- 
ant-governors. 

Repealed, S.L. R. Act, 1878. 

17 & i8 

The Government of India 


Viet, c. 77, 

Act, 1854. 


S. I. 

Authority for passing lettei’S 



patent under the Groat Seal 
Counter-signature of warrants 

Repealed, S.L.R. Act, 1892. 

8. 2, 

under the Royal Sign Manual 

Repealed, S. L. R. Act, 1878. 

a. 3* 

Power to take territory under 

Reproduced by s. 56. 


the immediate authority and 



man.agcment of the Gover- 
nor>Genoral in Council. 
Saving as to laws . 

Rc'producod by s. 58. 

s. 4. 

Power to declare authority 

Reproduced by s. 56. 

s, 5. 

of Governor, Ac., of Bengal ^ 
and the North-Western Pro- 
vinces. 

Powers as to Bengal not trans- 



ferred to Lieutenant-Gover- 
nor of Bengal or North- 
Western Provinces to vest in 
Governor-General in Coun- 

/•Not reproduced. Spent. 


Governor-General of India to 
he no longer Governor of 

%< 

s. 6. 

Bengal. , 

Repealed, S. L.R. Act, 1878. 

B. 7. 

Definition of * India ’ 

See definitions in s. 124. 
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Session and 
Chapter. 

Title and Short Contents. 

Remarks. 

17 & 18 
Viet. c. 77, 
s. 8. 

Act to be construed with i6 & 
17 Viet. c. 95. 

Not reproduced. 

21 & 22 
Vict.c.ioS, 

S. I. 

The Government of India 
Act, 1858 . 

Transfer of Government of 
India to the Crown. 
Definition of ‘ India ’ 

Not reproduced. Spent ; see 
s. (s. t of Digest), 

See definitions in s. 124. 

s. 2. 

Government of India by the 
Croven. • 

Kovenues of India . 

Reproduced by s. i. 

Reproduced by s. 22 (i), ^^2 ,. 

s. 3* 

Secretary of State to exercise 
powers of East India Coin- 
pany. 

Counter-signatures of warrants 

1 Reproduced by s. a. 

H. 4. 

Number of Secretaries and 
Undor-Secrctaries of State 
who may sit in House of 
Commons. 

Excepted from repeal. 

s. 5‘ 



Repealed, S.L.R. Act, 1878. 

s. 6. 

Salary of Secretary of State 
and Under-Secretaries. 

Reproduced by s. 2 (3), 

8. 7. 

Number of members of Coun- 
cil of India. 

Amended by 52 & 53 Viet, 
c. 65, s. I. Iteproduced by 
s- 3 (I)- 

s. 8. 

First members of council 

Ilepealed, S.L.R. Act, 1878. 

s. 9. 

Vacancies in council 

Repealed, S. L. R. Act, 1892. 

s. 10 . 

Not less than nine members 
of the council to have re- 
sided in British India. 

Reproduced by s. 3 (3). 

S. 11. 

Members of council to hold 
office during good behaviour. 

Removal of member on ad- 
dfess of Parliament. 

Superseded by 32 & 33 Viet, 
c. 97, s. 2, except as to mem- 
bers appointed under 39 
Viet. c. 7. Reproduced by 
s. 3 (6)* 

Reproduced by s. 3 (8). 

8. 12. 

Seat in council disqualification 
for Parliament. 

Reproduced by s. 4. 

s. 13. 

Salary of members of council . 

Reproduced by s. 3 (9). 


Ch. hi. 
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Ch. hi. 


Session and 
Chapter, 


Title and Short Contents* 


Remarks, 


21 & 22 

Vict.c,io6, Repoalod, 32 & 33 Viet. c. 97^ 

li. s. 5, which section is re- 

pealed by S.L.R. Act, 1883. 

ss. 15, 16. Establishment of Secretary of Reproduced by s. 18. 

State. 

s. 17. Compensation to officers . Repealed, S. L.R. Act, 1878. 

s. 18. Superannuation allowance to Not reproduced. Personal, 
officers transferred from 
homo establishment of East 
India Company to Secretary 
of State’s establishment. 

Superannuation allowance to Reproduced by s. 19. 
officers appointed on Secre- 
tary of State’s establishment. 

s. 19. Duties of Council of India . Reproduced by s. 6. 

Signature and address of Reproduced by s. 15. 

orders, &c. 

s. 20. Committees of council, &c. . Reproduced by s. ii. 

s. 21. Vice-president of council . Reproduced by s. 8 (i), (2). 

s. 22. Quorum of council • . . Reproduced by s. 7 (i). 

Who to preside at mcictings . R('producod by s. 8 (3). 

Council may act notwith- Reproduced by s. 7 (2\ 

standing vacancy. 

Mootings when to be held . Reproduced by s. 9. 

s. 23. Procedure at meetings . . Reproduced by s. 10. 

s. 24, 25. Submission of orders to coun- Reproduced by s. 12. 

cil and record of opinions. 

s. 26 Provision for cases of urgency. Reproduced by s. 13. 

s. 27, Communication of secret or- Reproduced by s. 14 (i). 
ders to India. 

s. 28 Secret dispatches to England . Reproduced by s. 14 (2). 

29 Appointment by Her Majesty 
of - 

Governor-general . . Reproduced by s. 37. 

Fourth ordinary member Repealed, S. D, R. Act, 1878. 
of governor - general’s 
council. 

Governors of presidencies . Reproduced by s. 50 (2). 

Advocates-general . . Reproduced by s. 109. 
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SasHion and 
Chapter, 


Title and Short Contmts. 


Remarks. 


Ch. III. 


21 & 22 
Vict.cMo6, 
S. 29 

( continued). 


3 . 30* 


3 . 31. 
s. 32. 


33- 


s. 34- 


s. 35< 


s. 36. 

37- 
s. 38. 


s- 39. 


s. 40. 


s* 41. 


Appointment of members of Repealed, S. L. R. Act, 1878. 
councils of governor-gene- 
ral and governors. 

Appointment of lieutenant- Reproduced by s. 55 (2). 
governors. 

Regulations as to tlio making Reproduced by s. 90. 
of appointments in India. 

Power to restore officers sus- Not reproduced, 
pended or removed. 


Repealed, S.L. R. Act, 1878. 

Regulations for admission to Reproduced by s. 93. 
covenanted civil service. 

Cadetships and other ai)point- Reproduced in substance by 
inents. s. 20 (1). 

Regulations for admission to Spent, 
cadetships. 

Selection for cadetships . . Reproduced in substance by 

s. 20 (i). 

Mode of making nominations Not reproduced. Virtually re- 
fer cadetsliips. pealed by abolition of Indian 

Army. 

Regulations as toappointments Reproduced by s. 20 (2;. 
and admission to service. 

Removal of officers by Her Reproduced by s. 21 (i). 
Majesty to be communic.atod 
to Secretary of State in 
Council. 

Property, &c., of East India 
Company— 

To vest in Her Majesty . Not reproduced. Spent. 

To be applied for purposes Reproduced by s. 22 (3). 
of Government of India. 

Power of Secretary of State— 

To sell, mortgage, and Rejiroduced by s. 31. 
buy property. 

(2) To mak(^ contracts . Reproduced by s. 32 (i), 

Controf of Secretary of State Reproduced by s. 23, 
over levenues of India. 
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Ch. III. 


Session and 
Chapter. 


Title and Short Contents. 


Remarks. 


21 & 22 

Vict.c.io6, A-pplication of revenues. 

s. 42. Money vested in Her Majesty 

or accruing from property Keproduced by s. 22. 

to be applied in aid of 

revenues. 

s. 43. Account of Secretary of State Reproduced by s. 25. 
in Council with Bank. 

a. 44. Repealed, S.L.R. Act, 1878. 

s. 45. Stock accounts to bo oi3ened at No!; reproduced. Spent. 

Bank. 

Every such account to bo a Reproduced by s. 25 (5). 
public account. 

S' 46* Repealed, S.L.R. Act, 1878. 

s. 47. Powers of Secretary of State Reproduced by s. 22. 
as to sale and purchase of 
stock. 

s. 48. Disposal of other securities . Reproduced by s. 27. 

8. 49. Exercise of borrowing powers. Reproduced by s. 28. 

s. 50. Forgery of bonds . . . Repealed, S. L. R. Act, 1892. 

s. 51. System of issuing warrants Not reproduced. Superseded 
for payment. by Order in Council of 

August 27, i860. 

s. 52. Audit of Indian accounts Reproduced by s. 30. 

s. 53. Accounts to be annually laid Reproduced by s. 29. 
before Parliament, 

s. 54. Communication to Parliament Reproduced by s. 16. 
of orders for commencing 
hostilities. 

s. 55. Expenses of military opera- Reproduced by s. 24. 
tions beyond the frontier. 

s. 56. Militaiy and naval forces of Not reproduced. 

East India Company trans- 
ferred to the Crown. 

s. 57. Her Majesty’s Indian forces , Not reprodu3od. Superseded 

by 23 & 24 Viet. c. 100. 

s. 58. Servants of East India Com Not reproduced, 
pany transferred to th< 

Crown. 



DIGEST OF STATUTORY ENACTMENTS 


Session and 
Chapter. 

21 & 22 • 
Vict.c.io6, 
s. 59* 

s. 6o. 


s. 6 i. 


s. 62. 


s. 63. 

s. 64. 

s. 65. 


s. 66. 
s. 67. 

s. 68. 


ss. 69, 70. 


s. 71. 


ss. 72, 73. 


s. 74. 
s. 75 


22 & 23 
Viet. c. 41, 

s. z. 


313 


Title and Short Contents. 


Orders of East India Company. 

Cosser of functions of pro- 
prietors and directors of 
East India Company. 

Board of Control abolished . 

Records, &c., of East India 
Company to bo delivered to 
Secretary of State in Coun- 
cil. • 

Exercise of powers of governor- 
general before taking seat 
in council. 

Existing provisions to be appli- 
cable to Secretary of State 
in Council, &c. 

Rights and liabilities of the 
Secretary of State in Council. 


Treaties, liabilities, and con- 
trjicts of East India Com- 
pany. 

Secretary of State and Coun- 
cil of India not personally 
liable. 


East India Company not to bo 
liable in respect of claims 
arising out of covenants 
made before Act. 


Commencement of Act . 


ofhe Government of India 
Act, 1859. 

Power to sell, mortgage, and 
buy property and make con- 
tracts in India. 


Eemarks. 

Reproduced by s. 123. 

Not reproduced. Spent. 

Not reproduced. Spent. 

Not reproduced. Spent. 

Reproduced by s. 84. 

Not expressly reproduced. See 
general saving in s. 121. 

Reproduced by s. 35 (i), (2). 

Repealed, S.I.R. Act. 1878. 
Reproduced by s. 123. 

Reproduced by s. 35 (3). 

Repealed, S.L.R. Act, 1878. 

Not reproduced. East India 
Company dissolved. 

Repealed, S.L.R. Act, 1878. 
Not reproduced. Spent. 
Repealed, S.L.R. Act, 1870. 

Reproduced by s. 33 (i), (2), 
(5). 


Ch. III. 
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Rmiarks. 

22 & 23 

Viet. c. 41, Form of oxocution of assur- Amended by 33 & 34 Viet. 

«. 2. ances in India. c. 59, s. 2. Reproduced liy 

33 (3)- 

Enforeoment against Secretary Reproduced by s. 33 (3). 
of State. 

Secretary of State, &e., not Reproduced by s. 33 (4). 
jiersonally liable. 

H. 3. Mode of signing drafts on Reproduced by s. 25 (3). 

Bank of England. 

c 

Validity of contracts made Not reproduced. Spent, 
before passing of Act. 

s. 5. Ditto .... 

Execution of contracts made Not reproduced. Spent, 
by Secretary of State. 

s. 6. Actions by or against Socro- Rc'produccd by s. 35 (ij. 
tary of State. 

24 .'t 25 The Indian Civil Service 
Viet. C.54, Act, 1861. 

s. 1. Validation of appointments . Not reproduced. Spent. 

Offices reserved to covenanted Reproduced by s. 93. 
civil .service. 

ss. 3, 4. Power to make provisional ap- Reproduced by s. 95. 
poiniments in certain cases. 

s. 5. Oflficc.s not reserved to cove- Covored by s. 20 (2). 
minted civil service, 

6. Saving as to lieutenant- Schedule II docs not include 
governor. lieutoiia nt-govoriior. 

7* Repeal of 33 Geo. Ill, c. 52, a. Not reproduced. Spent. 

56, &c. 

fHcb. List of offices reseiwed to cove- Reproduced by Schedule II. 
naiitod civil service. 

24 & 25 The Indian Councils Act, 

Viet. c. 67, 1861. 

s. I. Short title .... Not reproduced. Spent. 

a. 2. Repeal of enactments . . Not reproduced. Spent. 

a. 3. Number of members of gover- Amended by 37 & 38 Viet. 
nor-generaPs council. c. 91, s. i. Reproduced by 

s. 39 (2). 


Cir. lir. 


Sefysmi and 
Chapter. 


Title and Short Contents, 
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Session and 
Chapter. 


Title and Short Contents. 


315 


Remarks. 


Cir. III. 


24 & 25 

Viet. c. 67, Number of appointments to Repealed by S.L. R. Act, 1878. 

s. 3 be made hy Secretary of 
{confimted). State. 

Proportion of members who Reproduced by s. 39 (3). 
must have served in India. 

Member to relinquish military Reproduced by s. 39 (5). 
duty. 

One member to be a barrister. Reproduced by s. 39 (4). 

Number of apiiointments to Reiu-oduced by s. 39 (i). All 
be made by Her Majesty. members are now appointed 
by the Crown. See 32 & 33 
Viet. e. 97, H. 8. 

Power to appoint commander- Ri^produced by s. 40 (i). 
in-chief an extraordinary 
member. 

vS, 4. Present members of governor- Not reproduced. Spent, 
general’s council to con- 
tinue. ♦ 

Power to appoint a fifth Not reproducA'd. Spent, 
member. 

Salary of members . . . Reproduced by s. 80. 

s. 5, Power of Secretary of State, Ri'produced by s. 83. 
or Her Majesty, to make 
provisional appointment to 
office of member ofgovernor- 
generars council. 

s. 6. Appointment and powei’s of Ri'produced by s. 45. 
president of governor-gene- 
ral’s council. 

Powers of governor-general Reproduced by s. 47 (i). 
when absent from council. 

s. 7. Absence of governor-general Reproduced by s. 46. 
or president from council. 

s. 8. Power to make rules and Ri'produced by s. 43 (2). 
orders for governor-gene- 
ral’s executive council. 

s. 9. Council where to assemble, . Reproduced by s. 42 (i). 

Governor of Madras or Bom- Reproduced by s. 40 (2). 
bay when to be an extraor- 
dfnary member of governor- 
general’s council. 

Lieutenant-governor when to Reproduced by s. 60 (6\ As 
be an additional member of to chief commissioners, see 
the council. 33 Viet. c. 3, s. 3. 
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GOVERNMENT OF INDIA 


Ch. III. 


Session and 
Chapter^ 


Title and Short Contents. 


Remarks. 


24 & 25 

Viet. c. 67, Appointment of additional Amended by 55 & 56 Viet, 
s. 10. members of council for legis- c. 14, s. i. Reproduced by 
lation. s. 61. 


Term of office of additional Reproduced by s. 60. 
members. 


Resignation of additional lieproduced by s. 88 (i;. 
member. 


s. 13. Power for governor-general Rep3aled, 55 & 56 Viet, c. 14, 
to fill vacancies ofadditional s. 4. 
members. 


14* Incompleteness of proportion Reproduced by s. 79 (c). 
of non-official members not 
to invalidate law. 


President, quorum, and casting Reproduced by s. 62. 
vote at legislative meetings 
of tlio governor-generars 
•council. 

s. 16. First legislative meeting. . Not reproduced. Spent. 

H. i7« Times and places of subsequent Reproduced by s. 61. 
legislative meetings. 

s. 18. Rules for conduct of legislative Reproduced by s. 67. 
business. 

s. 19. Business at legislative meet- Amended by 55 & 56 Viet, 
ings. c. 14, s. 2. Reproduced by 

s. 64. 

Assent of governor-general to Reproduced by s. 65. 
acts of bis council. 

Power of Crown to disallow Reproduced by s. 66. 
acts. 

Legislative power of Governor- Reproduced by s. 63 (i), (4). 
General in Council, ^ 

Governor-General in Council Reproduced by s. 63 (2). 
not to have power to repeal 
or affect — 

(i) Tho Indian Councils Reproduced by s. 63 (2) (a). 

1 Act, 1861, or 
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Sfission and 
Chaptar, 


Title ami Short Contents, 


24 & 25 
Viet, e.67, 
s. 22 

(continued). 


(2) 3 & 4 Will. IV, c. 85, 
16 & 17 Viet. c. 95, 17 & 18 
Viet. c. 77, 21 k 22 Viet, 
c. 106, or 22 & 23 Viet. .c. 
41, or 

(3) Any Act enabling the 
Secretary of State to raise 
money, or 

(4) The Army Acts, or 

(51 Any Aet of Parliament 
passed after t86o affect- 
ing Her Majesty’s Indian 
territories. 


Not reproduced. So much of 
these Acts as is now in force 
is embodied in the Digest. 
Asto 3 &4 Will. IV, c. 85, 
ss. 81-86, SCO 32 & 33 Viet. 
C. 98, S. 3 - 

Reproduced by s. 63 (2) (c). 


Reproduced by s. 63 (2) (rf). 
Reproduced by s. 63 (2) (0). 


Governor-deneral in Council Reproduced by s, 63 (2). Tlio 
not to have power to pass reference to the East India 
laws affecting authority of Company is omitted as ob- 
Parliament, &c. solete. 

s. 23. Power to make ordinances . Reproduced by s. 69. 

Such ordinances may be super- Not reproduced; covered by 
seded by Acts. s. 64 (4). 

s. 24. Laws made by Governor-Gen- Reproduced by s. 79 (?;). 
oral in Council not invalid 
because affecting prerogative 
of the Crown. 


s. 25. Validation of laws made for the 
non-regulation provinces. 

s. 26. Leave of abseJico to ordinary 
members of council. 

s. 27. Vacancy in office of ordinary 
member of council. 

s. 28. Power to make rules and 
orders for Executive Councils 
of Madras and Bombay. 

s. 29. Appointment of additional 
members of council for 
Madras and Bombay. 

# 

s. 30. Term of office of additional 
members. 

8. 31. Resignation of additional 
member. 


Not reproduced. Spent. 


Reproduced by s. 81. 


Reproduced by s. 87. 


Reproduced by s. 54 (2) 


Reproduced by s. 72. 


Reproduced by s. 71 (7), 


Reproduced by s. 88 (i). 
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Cjr. III. 


Sessio7i ant 
Chapter^ 


Title and Short Contents. 


Remarks. 


24&25 

Viet. c. 67 Power for governor of presi- Not reproduced. Repealed, 55 
s. 32, doncy to fill vacancies of & 56 Viet. c. 14, s. 4. 
additional members. 

s. 33 Incompleteness of proportion Reproduced by s. 79 (c). 
of non-official members not 
to invalidate law. 


s. 34. President of governor’s coun Reproduced by s. 73 (2). 
oil. 

Quorum and casting vote at Rcppduced by s. 72 (i), (4'). 
legislative meetings. 

s. 35. First legislative meeting. Not reproduced. Spent. 

s. 36. Time and place of legislative Reproduced by s. 72 (5}. 
meetings. 

s. 37. Rubis for conduct of business Reproduced by s. 77 (4). 
at legislative mootings. 

s. 38. Business at legislative meet- Roproducedby s. 77 (i), (2), (3). 
ings. 

s. 39. Assent of governor to acts of Reproduced by s. 78 (i ). 
local council. 


s. 40. Assent of governor-general to Reproduced by s. 78 (3), (4). 
sucli acts. 


s. 41. I*ower of Crown to disallow Reproduced by s. 78 (5 , (6). 
such acts. 

• 

s. 42. Legislative powers of local Reproduced by s. 76 (i). 
councils. 

Power to repeal laws made in Amended by 55 & 56 Viet. 
India before 1861. c. 14, s. 5. Reproduced by 

3. 76 (4). 

Local legislature not to have Reproduced by s. 76 (2). 
power to affect Acts of Par- 
liament. 

s. 43. Sanction required to legisla- Reproduced by s. 76 (3), (5). 
tion by local councils in 
certain cases. 

s. 44. Power to establish legislatures Reproduced by ss. 70, 74. 
in Bengal, the North-Wost- 
cTii Provinces, and the Pun- 
jab, 
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Session and 
Chapter. 


Title and Short Contents. 


JRemarh. 


i n. 111. 


24 & 25 

Viet. c. 67, Constitution of eouncils of 
s. 45* lieutenant-governors. 

Procedure at meetings of lieu- 
tenant-governor’s council. 

s. 46. Power to constitute now pro- 
vinces and to appoint a lieu- 
tenant-governor for each, 
and declare and limit his 
authority. 

s. 47. Power to fix %nd alter boun- 
daries. 


Saving as to laws . 

s. 48. Legislative powers of Licu- 
tonant-Covernors in Coun- 
cil. 

Nomination of members of 
lieutenant - governors’ coun- 
cils. 

Conduct of business in licu- 
lonanl-govornors’ councils. 

Assent to, and disallowance 
of, acts of lieutenant-gover- 
nors’ councils. 


s. 49. Previous assent of Crown to 
proclamation — ■ 

Constituting councils 

Altering boundaries . 

Constituting new provinces 

BS. 50, 51. Governor of Madras or Bom- 
bay to fill vacancy in office 
of governor-general. 

s. 52. Saving of certain rights, 
pow(u*s, and things done. 

s. 53. Meaning of term ‘in council.’ 


s. 54. 

24&25 Tile Indian High Courts 

vict.c.104, 

8. I. Power to establish high courts 

at Calcutta, Madras, and 
Bomlvay. 


Reproduced by s. 73 ^i), ^2), 

(3). 

Reproduced by s. 75, 
Reproduced by s. 74. 


Reproduced by s. 74. 

Reproduced by s. 74. 
Reproduced by s. 76. 

Reproduced by ss. 73, 79 (c), 88. 

Reproduced by s. 77. 
Reproduced by s. 78. 


Modified by 28 & 29 Viet. 

17, 5. 

Reproduced by s. 74. 
Reproduced by s. 74. 

Reproduced by s. 85. 


Reproduced by s. 123. 

Effect reproduced by language 
of Digest, see ss. 50-54, &c. 

Repealed, S. L.R. Act, 1878. 


Not reproduced. Spent. 
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Ch. III. 


Session and 
Chapter, 


Title and Short Contents, 


Remarks. 


24&25 

Vict.c.104, 

s. 2 Constitution of those courts . Reproduced by s. 96. As to 

high courts, see a. 17, 


s. 3 Repealed, S.L.R. Act, 1878. 

s. 4, Tenure of office of judges Reproduced by s. 97 (i). 

Resignation of judges to be Reproduced by s. 97 (2). 
submitted to governor-gene- 
ral or local Government. 


a. 5 - 


8 . 6 , 

a. 7. 

s. 8. 


Precedence of judges 

Salaries, &c. , of judges . 

Vacancy in office of chief jus- 
tice or other judge. 

Abolition of supronE^and aadr 
courts. 


Reproduced by s. 98. 
Rcp^-odiiced by s. 99. 
Reproduced by s. 100. 

Not reproduced. Spent. 


s. 9, Jurisdiction yftnd powers of Not reproduced; saved by 
high cou/ts. s. Toi (1). 

Repealed, 28 & 29 Viet. c. 15, 
s. 2, which section is itself 
repealed by S.L.R, Act, 
1878. 

Provisions applicable to su Reproduced by s. loi. 
preme courts and judges 
thereof to .apply to high 
courts and judges thereof. 


s. 12. Pending proceedings , . Not reproduced. Spent. 

s. 13. Exercise of jurisdiction by Reproduced by s. 103 (r). 
single judges or division 
courts. 


.s. 14. Chief justice to determine Reproduced by s. 103 (2). 
what judges shall sit alone 
or in the division courts. 


8. 15. Powers of high courts with Reproduced by s. 102. 
respect to subordinate courts. 

s. 16. Power to establish new high Not reproduced. Exhausted 
court. by establishment of high 

court at Allihiabad. 

Number and qualifications of 

Judges of new courts. [Reproduced by ss. loa, 104. 

Provisions applicable to new ' 
courts. I 
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Session and 
Chaptc)’. 


Tide and Short. Cmtents. 


liemarks. 


Ch III. 


24 & 25 

Viet. c. 104, Power to revoke, alter, or siijr 
s. 17. plcmeiit letters patent o: 
higli courts. 

s. 18. 


s. 19. Definition of ‘ barrister * 
Local government . 


28 & 29 The Indian High Courts 
Viet. c. 15, Act, 1865. 

s. I. Extension of time for granting 
new letters patent for high 
courts. 


s. 3. I Power to make ord(‘rs altering 
local limits of jurisdiction of 
higli courts. 

s. 4. l*ower to disallow sucli orders 


s. 5- 

H. 6. Saving of legislative powers of 
Governor-General in Coun- 
cil. 

28 & 29 The Government of India 
Viet, c. 1.7, Act, 1865. 

s I. Power of Governor-General in 
Council to legislate for Brit- 
ish subjects in Native States. 

Foregoing section to be read as 
part of s. 22 of 24 & 25 Viet, 
c. 67. 

»• 3- 

8. 4. Power to ai)point territorial 
limits of presidencies and 
liGutenant-governorships. 

a. 5. Disallowance by Secretary of 
State of proclamation alter- 
ing boundaries of province. 

Sanction of lL*r Majesty to 
proclamation transferring 
entire district. 

Y 


Spent. 


Repealed by 28 & 29 Viet, 
c. 15, s. 2, which section is 
itself repealed by S. L. R. 
Act, 1878. 

Reproduced by s. 96, 
Reproduced by ss. 97 (2;, 100. 
102. 


Not r(‘produced. Spent. 


Repeahsd, S. L. K. Act , 1878. 


Reproduced by s. 104. 


Repealed, S. L. K. Act. 1H78. 
Reproduced by s. 104. 


Rejiroduced by s. 63 (i) 

Section 22 is incorporated 
s. 64. 

Repealed, 8. L.R. Act, 1878. 
Reproduced by s. 57. 

Reproduced by s. 57, prov. (2). 
Reproduced by s. 57, prov. (i; 
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Ch. hi. 


Session emd 
nutpfer. 


Title and Short Cmifcnts. 


Remarks. 


32 33 

Viot. c. 97, 

s. I. 


s- 3 
s. 4. 

H. 5- 
s. 6. 


fl. 7. 


s. 8. 


32 33 

V^ict. 98, 


s. 3- 


33 ^ 34 
Viet. c. 3, 

8. I. 


8 - 3 , 


Tho Government of India 
Act, 1869. 

Vacancies in Council of India 
to bo filled by Secretary of 
State. 

Term of office of member of 
Council of India. 

Power to reappoint member. 

Former Acts to apjily to future 
members. 


Hesignation of member . 

Pension of members appointed 
before tbe Act. 

Claims to compensation . 

Apjiointnumt of ordinary 
members of tho councils of 
the governor-general and 
gov(?rnors. 

The Indian Councils Act, 
1869. 

Power of Govornor-Oencral in 
Council to legislate for 
native Indian subjects. 

Power to re])cal or amend 
ss.8ito86of3&4Will.IV, 
c. 85. 

The Government of India 
Act, 1870. 

Power to make regulations . 

Regulations to bo sent to 
Secretary of State. 

Laws and regulations to con- 
trol and supersede prior 
regulations. 

Lieutenant-governor or chief 
commissioner, when to be 
an additional member of 
governor-generars council. 


Reproduced by s. 3 (3). 

Reproduced by s. 3 (4), (5). 

Reproduced by s. 3 (5). 

Effect reproduced by language 
cof Digest. 

Repealed, S. L.R. Act, 1883. 

Rejiroduced by s. 3 (7). 
Reproduced by s. 3 (^6). Qu. 
exi)ir(‘d ? 

Re]->roduced l>y s. 5. 
Reproduced by ss. 39 (i) and 

51 «• 


Reproduced by s. 63 (i) (c). 

Repealed, S.L. R. Act, 1883. 

Effect reproduced by language 
of Digest. 

Reproduced by s. 68. 
Reproduced by 3. 68 (3). 

Reproduced by s. 68 (2). 

Reproduced by s. 60 (6). 
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Sesffion and 
Chapter, 


Title and Short Contents. 


Remarks. 


Cir. III. 


33 ‘"fe 34 
Viet. c. 3, 

s- 4- Repealed, S. L. R. Act, 1883. 

s. 5. Power of govern or- gen oral to Reproduced by s. 44 (2), (3). 
act against opinion of coun- 
cil. 


s. 6. Power to appoint natives Reproduced by s. 95. 
India to offices reserved to 
the covenanted civil ser- 
vice. 


33 ^ 34 The East India Contracts 
Viet. c. 59, Act, 1870. 

s. I. { Validity of deed, Repealed, S.L.R. Act, 1883. 

s. 2. I Power to vary form of exocu- Reproduced by s. 33 (3), 
tion of assurances. 


34 35 The Indian Councils Act, 

Viet. c. 34, 1871. 

s. I. Validation of Acts of local Reproduced by s. 79 (c). 
legislatures conferring ju- 
risdiction over European 
British subjects. 


Committal ofEuropean British Not reproduced. Superseded 
subjects. by Indian Act X of 1882, 

s. 447. 


s. 3. Power of local legislatures to Not reproduced. Superseded 
amiuid and repeal Aids do- by 55 Si 56 Viet. c. 14, s. 5. 
dared valid by Indian Act See s. 76 (4;. 

XXII of 1870. 


34 & 35 The Indian Bishops Act, 

Viet. c. 62, 1871. 

s. I. Power to make rules as to Reproduced by s. 1 14. 
leave of absence of Indian 
bishops. 

Provisoyis to limits of expense. Reproduced by s. 113. 


37 & 38 The Colonial Clergy Act, 

Viet. c. 77, 1874. 

s. J3. Provisions as to In dial! bishops. Reproduced by s. 110(5). 


Y 2 
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Ch. 111. 

Si'.^Mon and 

Title and Short Contents. 

Eernarks. 

C/iaptar, 

37 & 38 

The Indian Councils Act, 


Viet. c. 91, 

1874 . 


S. I 

Power to appoint a sixth mem- 
ber to governor-gene rahs 
eoimeil. 



Provisionsas to other members 
to ap])ly to the sixth member. 
The sixth member to be called 
member for public works. 

^Reproduced by s. 39 (ij, (2). 


Pow(U* to diminish number of 

Rr'produeed in substance by 


members of governor-giuie- 
ral’s council to live. 

s. 39 (2). 


When number diminished, no 
temporary appointment to 
be made. 

Reproduced by s. 87. 

S. 3 - 

Saving of — 

([) 241^ 25 Viet. c. 67, s. 
8, and 33 & 34 Viet. c. 3, 

Provisions saved reproduced 


s. 5. 


(2) Powc'rs of governor- 
general in respect of his 
council. 

by Digest. 

39 & 40 

The Council of India Act, 


Viet. c. 7, 

1876 . 


I. 

Appointment to Council of 
India of persons witli jiro- 
fessioual or other peculiar 
qualifications. 

The Indian Salaries and 

Reproduced by s. 3 (6;. 

43 Viet. 

Allowances Act, 1880 . 


3, S. I. 

Short title .... 

Not reproduced. Spent. 


Allowances of certain officials 
for equipment and voyage. 

Rt-produced by ss. 80, 113 (i). 

3. 3. 

Power to fix salaries and allow- 
ances of bishoj)s and arcli- 
deaconsof Calcutta, Madras, 
and Bombay. 

1 Reproduced by s. 113 (i). 


Saving as to salaries at com- 
mencement of Act. 

Not reprod^iced. Personal. 

s. 4. ! 

1 

Charges on Indian revenues 

1 not to bo increased. 

Reproduced by ss. 80, 113. 

S. 5. 

i Uepeal of enactments 

Repealed, S. L.*R. Act, 1894. 
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Hessian and 
Chapter, 

44& 45 

Viet. c. 63, 

s. I. 


47 & 48 ■ 
Vicl. c. 38, 


ss. 2, 3. 


s. 4. 


s. 6. 


52 53 

Viet. c. 65, 


s. 2. 

55 & 56 

Vi(■^. «. 14, 

N. I. 


S. 3* 


s. 4. 


Title and Short Contents. 


Kemarhs. 


Cir. III. 


The India Office Auditor 
Act, 1881. 

Superannuation allowance of 
India Office auditor and Ids 
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fecting high courts. 

Power to place Indian Marine 
Service under Naval Dis- 
cipline Act in time of war. 
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CHAPTER IV 


.STATU'rOllY RULES 

T— Rules for the Cdeduct of the LEGfSLAnvE Rusiness 
OP the Council of the Governor-General. 

The following rules for the conduct of the legislative 
business of the council of the Governor-General of India 
were made by the council of the governor-general assembled 
for the purpose of making laws and regidations at the 
meeting held on Pebruary 4, 1897, and received the assent 
of Ilis Excellency the Governor-General on the same day. 
[Published under notification No. 3, dated Eebruary 5, 1897, 
in the Gazette of India of the sixth idem, part i, page 97.] 

i. Trelhnhimij. 

T. These rules supersede the rules for the conduct of 
business at the meetings of the council made on February 11. 
1873, and February 16, 1883. 

2. In these rules— 

‘CounciP means the council of the Governor-General of 
India assembled for the purpose of making laws and regu- 
lations. 

‘President^ means the governor-general or (during the 
time of his visit to any part of India unaceompanied by his 
council) the president nominated by the Governor-General 
in Council, uifder the Indian Councils Act, 1861, section 6; 
or, in the absence of both the governor-general and the 
president so nominated, the senior ordinary member of council 
present and presiding. 
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!h. I V. ^ Member ’ means a member of the council, wliether ordinary, 
(‘xtraordinary, or additional. 

‘ Secretary ^ means the secretary to the Government ol* 
India in the Legislative Dej)artment^ and ineludes the deputy- 
secretary and every person for the time being exercising the 
functions of the secretary ; and 

^ Local Government^ ineludes a chief commissioner. 

ii. Meethga of the Council. 

The council shall ordinarily meet at eleven a.m., and 
shall not prolong its sitting after 'four p.m., unless the 
president otherwise directs. 

4. The quorum shall be seven, including the president. 

Tlie governor or lieutenant-governor and the law member 
shall sit wliere the president may direct. 

^Subject to any such direction, the members shall sit in tin' 
following order, beginning from the right of the president : — 

(1) The commander-in-chief. 

(2) The ordinary members according to seniority. 

(3) Tlu; additional members according to seniority. 

6. Idle president may adjourn, without any discussion or 
vote, any meeting or business, wliether there be a quorum 
present or not, to any future day, or to any hour of the 
same day. 

7. Th(» president shall preserve order, and all points of 
order shall be decided by him, no discussion thereupon being 
allowed. 

«S. A member desiring to make any observations on any 
subject before the council shall address the president without 
rising from his chair. 

9. On all matters brought before the council, after the 
member who makes a motion has spoken, each member 
( onsecutively, beginning with the member on ’‘the left of the 
pi esident, may make such observations as he thinks proper. 
The law member, however, may speak according to the 
position of the seat he would occupy if he sat in order of 
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seniority^ and not according to the seat he may occupy at the Oh. iv. 
council (able under Rule 5. 

After all the members in turn have had an opportunity 
of speaking, the mover may speak once by way of reply, and 
any other member may, with the permission of the president, 
speak once by way of explanation : 

Provided tliat, if the matter be an amendment of a Bill, 
the member in charge of the Bill sliall be entitled to speak 
next after the mover of the amendment. 

10. When, for the purpose of explanation during discussion, 
or for any other suffhdent reason, any member has occasion 
to ask a question of another member on any measure then 
under the consideration of the council, he shall ask the 
question through the president. 

11. Any member may s])eak at the request and on behalf 
of another member who is unable to express himself in 
English. 

13. On every motion before the council the question shall 
be put by the president, and shall be decided by a majority 
of votes. 

In case of a division, the votes shall be taken by the 
secretary in consecutive order, beginning with the member 
on the left of the president. 

After tlie question is put, no further discussion upon it 
shall be allowed. 

13. Any member may ask for any papers or returns 
(‘Onnected with any Bill before the council. 'J'he president 
shall determine, either at the time or at the meet ing of the 
council next following, whether the papers or returns asked 
for can be given. 

14, Communications 011 matters connected with any Bill 
before the council may be addressed, either in the form of 
a petition to"* the Governor-General in Council, or in a letter 
to the secretary, and must in either case be sent to the 
secretary. Ordinarily, such communications will not be 
answered. 
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Ch. IV. Except in the case of the high court at Fort William, 
such communications shall ordinarily be sent through the 
local (Jovernment. 

15. The secretary shall either cause such communications 
to bo printed and send a copy to each member, or circulate 
them for the perusal of each member. 

iii. Intmluction and Tuhlkaiion of Bills, 

16. Any member desiring to move for leave to introduce 
a Bill in accordance with the provisions of section 19 of 
the Indian Councils Act, 1861, shall j^ivc the secretary at 
least three days^ previous notice of the title and object of 
the Jlill. 

If such motion be carried, the Bill, with a full statement 
of objects and reasons, shall, if not already prepared, be 
j)rcpared by the member or (if he so desire) by the secretary 
in consultation with the member. 

17. The secretiiry shall then cause the Bill, together with 
the statement of objects and reasons, to be printed, and shall 
send a copy to each member. 

If any of the members are unacquainted with English, he 
shall also, if requested, cause the Bill and the statement of 
objects and reasons to be translated into Hindustani for 
their use. 

1 8. The council may, at any time after leave to introduce 
a Bill has been granted, direct that the Bill be published in 
such manner as the council thinks fit. 

19. When a Ifill is introduced, or on some subsequent 
occasion, the member in charge of it shall make one or more 
of the following motions : — 

(1) That it be referred to a select committee ; or, 

(2) That it be taken into consideration by the council, 
either at once or at some future day to be then men- 
tioned; or, 

(3) That it be circulated for the purpose of eliciting opinion 
thereon. 
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20. No such motion shall be made until after a copy of the Cii. IV. 
Bill and a copy of the statement of objects and reasons have 

been furnished to each member. Any member may object 
to the motion unless such copies have been furnished to him 
at least seven days previously; and such objection shall 
prevail unless the president^ in exercise of his power to suspend 
any of these rules, allows the motion to be made. 

21. On the day on which such motion is made, or on any 
subsccpient day to which the discussion is postponed, the prin- 
ciple of the Bill and its general provisions may be discussed. 

22. When any mdtion mentioned in llule 19 is carried, tlic 
Bill shall, together with a statement of its objects and reasons, 
if not already published on a motion under Itule 18, be 
published in English in the Gazette of 'India. 

The Bill and statement shall also, if publication has not 
already been directed, be ])ublished in such official gazettes 
and in such vernacular languages (if any) as the council in 
each case decides to be necessary for the purpose of giving 
notice to the communities affected by the Bill. 

For this purpose the council shall make an order at the 
meeting at which such motion is carried, and may from time 
to time, on the motion of any member, vary or cancel such 
order. 

23. The governor-general, if he see fit, may order the 
jmblication of a Bill, together with the statement of objects 
and reasons which accompanies it, in such gazettes and 
languages as he thinks necessary, although no motion has 
been made for leave to introduce the jlill. 

In that case it shall not be necessary to move for leave to 
introduce the Bill ; and, if the Bill be afterwards introduced, 
it shall not be necessary to publish it again. 

^ iv. Select CommUfees, 

24. The law member shall be a member of every select 
committee. 

The other members of every committee shall be named by 
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On. IV. the council when the Bill is referred, or at any subsequent 
meeting*. 

The law member, and in his absence the member in charge 
of the Bill, shall be chairman of the committee, and in the 
(iase of an equality of votes the chairman shall have a second 
or casting vote. 

25. After publication of a Bill in the Gazette of India, the 
select committeci to which the Bill may have been referred 
shall make a report thereon. 

Such report shall be imwle not sooner than three months 
from the date of the first publication inHhe Gazette of India, 
uiiles.s the council orders the report to be made sooner. 

lieports may be either preliminary or ilnal. 

The select committee shall in their report state whetlier 
or not., in their judgement, the Bill has been so altered as to 
rccjuirc republieation, whether the publication ordered by these 
rules or by the council has taken place, and the date on 
which the publication has taken place, or, when* publi(‘atiou 
in more than one gaz(dte or in more than one language is 
order(‘d, the date on which tlie pul)lica,tion in each such 
gazette and each such language has taken place. 

If, in the judgement of the committee, tin* Bill has been so 
altered as to require re[)ubli cation, the secretary shall send 
a copy of the altered Bill to the secretary of the department 
to which it pertains. 

When the committee recommend the republication of a Bill 
which was originally ordered by these rules or by the council 
to be published in more than one gazette or in more than one 
language, they shall, in the absence of anything to the 
contrary in their report^ be taken to recommend that the 
Bill be republished in every such gazette and every such 
language. 

If the committee are of opinion that it is lihnecessary to 
republish the Bill in any such gazette or in any such language, 
they shall, in their report, state the grounds of their opinion. 

26. The secretary shall cause every report of a select 
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committee to be printed, and shall send a eopy of such report 
to each member, and shall cause the report, with the amended 
Bill, to be published in tlie Gazette of India. 

If any member present is unacquainted with English, the 
secretary shall also, if requested, cause the report to be 
translated into Hindustani for his use. 

The report of the select committee on a Bill shall be 
presented to the council by the member in charge of the Bill, 
and shall be taken into consideration by the council as soon 
as conveniently may be ; but any member may object to its 
being so taken int» consideration when he has not been 
furnished for a week with a copy of the report ; and such 
objection shall prevail, unless the president, in exei’cise of his 
power to suspend any of these rules, allows the report to b(* 
taken into consideration. 

V. ConmUraimi ami ibnendmenln of Bills. 

28. When a Bill is taken into consideration by the council, 
any member may propose an amendment of such Bill. 

29. If notice of such amendment has not been sent to the 
secretary at least three days before the meeting of the council 
at which the Bill is to be considered, any member may object 
to the moving of the amendment, and such objection shall 
prevail, unless the president, in exercise of his power to 
suspend any of these Rules, allows the amendment to be 
moved. 

The secretary shall, if time permits, cause every notice of 
amendment to be printed, and send a copy for the information 
of each member. 

If any member present is unacquainted with Jhiglish, the 
secretary shall also, if requested, cause every such notice to be 
translated into Hindustani for his use. 

30. Amenflments shall ordinarily be considered in the order 
of the clauses to which they respectively relate. 

31. Notwithstanding anything in the foregoing rules, it 
shall be in the discretion of the president, when a motion that 


Cii. IV. 
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Ch. IV. a Bill be taken into consideration has been carried, to submil 
the Bill or any part of the Bill to the council section by section. 
When this procedure is adopted, the president shall call eaeh 
section separately, and, when the amendments relating to it 
have been dealt with, shall put Ihe question ^ that this section, 
or (as the case may be) this section as amended, stand part 
of the Bill.^ 

32. Any member may move that a Bill which has been 
amended by the council or by a select committee be republished 
or recommitted, and, if the council so decide, the president 
may order the bill to be republished or> recommitted, as the 
ease may be. 

33. If no amendment be made when a Bill is taken into 
consideration by the council, the Bill may at once be passed. 

If any amendment be made, any member may object to the 
passing of the Bill at the same meeting.; and such objection 
shall prevail, unless the president, in exercise of his power to 
suspend any of these rules, allows the Bill to pass. 

Where the objection prevails, the Bill shall be brought 
forward again at a future meeting, and may then be passed 
with or without further amendment. 

vi. Passing of Bilk and Pnhlication of Acts. 

34. When a Bill is passed by the council, a copy thereof 
shall be signed by the president, and, when the governor- 
general has declared his assent thereto, such copy shall be 
signed by the governor-general, and the Bill shall be published 
as soon as possible in the official gazettes, under the signature 
of the secretary, as an Act of the Governor-General in 
Council. 

Such publication shall be made in the Gazette of India in 
English, and in the official gazettes of the local Governments 
in English and in such vernaxjular languages spoken in the 
territories subject to such Governments respectively as may be 
ordered by the council or directed by the local Government ; 

Provided that, when the Act does not apply to the whole 
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of British India, it shall be published only in the Gazette of Ch. IV. 
India and in the gazettes of the local Governments to whose 
territories it applies. 

vii. Duties of Secretary. 

35. At least two days before each meeting of the council, 
the secretary shall send to each member a list of the business 
to be brought forward at such meeting. 

Subject to the provisions of Rule 29, no business shall be 
entered by the secretary in a list, unless notice thereof has 
been given to him at least three days before the meeting 
of the council to which the list relates : provided that business 
may be added to the list at any time before a meeting under 
the special orders of the president. 

36. The secretary shall keep a journal, in which all the 
proceedings of the council shall be fairly entered. 

The journal shall be submitted after each meeting to 
the president for his confirmation and signature, and, 
when so signed, shall be the record of the pro(‘eedings of the 
council. 

37. The secretary shall also cause to be prepared a full report 
of the proceedings of the council at each of its meetings, 
and publish it in the Gazette of India as soon as practic- 
able. He shall send a copy of such report to each member, 
and also to the Permanent Under-Secretary of State for 
India. 

38. In addition to the other duties specially required by 
these rules, it shall be the duty of the secretary— 

(1) To draft all Bills originated by the Government of 
India, the statements of their objects and reasons, and 
the reports of the select committee to which such Bills 
are referred ; 

(2) To takf charge of the copies of the Bills signed by the 
govern or- general and of all the other records of the 
council ; 

(3) To keep the books of the council ; 
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Oir. IV. (4) keep a list of the business for the time being before 
the council ; 

(5) To superintend the printing of all papers printed in 
pursuance of these rules ; 

(6) To assist the council and all committees in such 
manner as they may direct ; 

(7) To send to the secretary of the department to which 
the Bill pertains, any IBll which an additional member 
has obtained leave to introduce under Rule 16 ; 

(8) To examine all Bills deposited by additional members, 
and report to the president on those which contain clauses 
trenching on subjects coming within section J 9 or section 
22 of the Indian Councils Act, 1861 ; 

(9) To write all letters which the council or the president, 
or any select committee, or the law member, directs to 
be written. 

39. it shall be the duty of the secretary to cause to be 
translated into Hindustani Bills, statements of objects and 
reasons, reports of select committees, and amendments of Bills ; 
to cause papers to be explained to members unaccjuainted with 
English, and otherwise to assist them in such manner as they 
may require. 

viii. Miscalianeous, 

40. Strangers may be admitted into the council chamber 
during the sittings of the council on the order of the 
president. 

Application for orders of admission is to be made to the 
secretary. 

41. The president, on the motion of any member, may 
direct at any time during a sitting of the council that 
strangers withdraw. 

42. Any paper relating to any measure before the council 
may be published by order of the president. 

Copies of papers so published shall be sold at such rates as 
may be fixed by the secretary. 

43. Any Bill respecting which no motion has been made 
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in the council for two years may, by order of tlie president, Cir. iv 
be removed from the list of business. 

44. The president, for suilicient reason, may suspend any 
of the foregoing* rules. 


11 . — Rules as to thu Nominattov ok Additioxal 
Members ok Legislative Couxcils. 

I. (lovenior-(ieneml\^ ConneiL 

SiiiiLi, .1 til 10 23, 1893. 

In exercise of the power conferred by section i, sub- 
section 4, of the Indian Councils Act, 1892 ( V^ict. 
e. 14), the Govcrnor-Cicncral in (\3uncilhas, witli the .approval 
of the Secretary of State for India in ('ouncll, made the 
following regulations for the nomination of additional 
members of the council of the Goviu'iior-C bmcral of India. 

1. Of the persons to be nominated additional members of 
council by the governor-general for his assistance in making 
laws and regulations not more than six shall be ollicials. 

2. The nominations to five seats shall be made by the 
governor-general on the recommendation of the following 
bodies respectively, namely : — 

(1) The non-oflicial additional members of the council 
of the (lovernor of the Presidency of Fort St. (ieoi-ge. 

(2) ^riie non-olluMal additional imunbers ot the council of 
the Governor of the Fri'sidency of liombay. 

(3) The nou-ofiicial rnemlx'rs of the council of the 
Lieutenant-Governor of the Rer.gal Division of tlu* 
Presidency of Fort William in Jkmgal. 

(4) The non-oflieial members of the council ot the Lieu- 
ten a nt-Go/ernor of the North-Western Provinces and 
Oudh. 

(5) Th(» Calcutta Chamber of Commerce. 

3. The governor-general may at his discretion nominate 
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( ii. IV. persons to such of the remaining seats as shall not be filled 
by officials in such manner as shall appear to him most 
suitable with reference to the legislative business to be 
brought before the council and the due representation of the 
different classes of the community. 

4. When a vacancy occurs^ and is to be filled under 
Eule 2 of these regulations, the governor-general shall cause 
tlie proper bod}" to be requested to recommend a person for 
nomiiKilion by the governor-general. 

5. llie recommendation shall bo made — 

(1 j In the cas(‘ of the iion-olliciaF additional members or 
non-official members of a local council^ by a majority 
of votes of such members ; 

(2) In the case of the Calcutta Chamber of Commerce, in 
the manner laid down in the rules of the (chamber for 
carrying resolutions or recording decisions upon questions 
of busiiK'ss brought before it. 

6. It shall be a condition in the case of any person to be 
recommendc'd by the non-official additional members or non- 
otlicial members of a local council that he sliall be a person 
ordinarily resident witliin the province for which such council 
is appointed. 

7. If within two months after receiving the request of the 
governor- general, as provided by Kule 4, the body fails to 
make a. recommendation, the govern or- general may nominate 
at his dis('rction a person belonging to the province or class 
whi(*h tlie body is deemed to represent. 

8. If the governor-general shall deedine to nominate any 
person who has been under these regulations recommended 
for nomination, a fresh request shall be issued as provided in 
Rule 4, and tlie procedure laid down in Rules 5 and 7 shall 
apply. 

9. (a) As soon as conveniently may be after these regula- 
tions come into force, five of tlie scats held by non-official 
persons shall be filled up by recommendation under Rule 2. 

(A) If there shall not be the full number of five vacancies 
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available at once for this pur])osCj the governor-general tji. iv. 
shall determine at his discretion wliicli of the bodies 
of groups mentioned in llule ^ shall be rccpiested to 
recommend the persons to fill up such vacancies as may then 
be available ; and so whenever and as often as any further 
vacancies ainong^ non-ofiieial members become available^ until 
the full number of five has been completed. 

2 . Madras Council. 

1. Of the persons, other than the advocate-general or 
ollicer acting in that 1‘apacity, to be nominatiid additional 
members of council by the Governor of Madras for his 
assistance in making laws and regulations, not more than 
nine shall be ollicials. 

2. Tlie nomination to seven seats shall be made by the 
governor on the recommendation of the following bodies and 
asso(*iations respectively, namely : — 

A. The Corporation of Madras ; 

IL Such munieiiial corporations^, or group or groups ot 
municipal corjiorations, other than tlie Corporation of 
Madras, as the Governor in Council may from time to 
time prescribe by notification in the Fort St. George 
Gazette ; 

C. Such district boards, or group or groups of district 
boards, as tlie Governor in Council may from time to 
time prescribe as aton^said ; 

D. Such association or associations of merchants, manu- 
facturers, or tradesmen as the (governor in Council may 
from time to time prescribe as aforesaid ; 

E. The Senate of the University of Madras. 

Provided that the bodies described above under A, B, 

and E respectively shall each (except as hereinafter provided 
in Rule 7) have at least one person nominated upon its 
recommendation, and A, I), and E not more than one caeh. 

3. The governor may, at his discretion, nominate persons 
to such of the remaining seats as shall not be filled by officials 
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IV. in snoli manner as shall in his opinion secure a fair representa- 
tion oL* the (lilferent classes of tlie community ; provided that 
one seat shall ordinarily he held by a zemindar paying* not 
less than lls. 20.000 as peshkasli annually to the Government. 

4. AVhen a vacancy occurs and is to be filled under llule 2 
of these regailations, the governor shall cause the proper Ijody 
or group of bodies, or association or associations^ to be requested 
to recommend a ])erson for nomination by the governor. 

5. The recommendation shall be made — 

(ji) Tn the ease of a municipal corporation or of a distrird 
board, or of the Senate of the University, by a majority 
of votes of Die corporation, board, or senate respe(dively ; 

(/>) In the ease of associations not establislied by law, in 
the manner laid down in their rules or articles of associa- 
tion for carrying resolutions or recording decisions upon 
< I nest ions of business ])rought l )efore the associations ; 

(c) Tn the case of a, group of municipal corporations, districi 
boards, or associations, by the majority ol: votes of repn'- 
sentatives to be appoinled, according to siudi scale as tlu' 
Governor in (Council may from time to time jirescTibe, 
by the corporations, boards, or associations. 

6. Tt shall be a condition in the case of any person to be 
recommended by amunici])al corporation or grou]) of municijial 
corporations that he shall be a pcTson ordinarily resident 
within the municipality or tin* district in which it is situated, 
or in some one of the municipalities constituting the group, 
or of the districts in which tluw are situated. A similar 
condition shall also apjily to per.sons to be rei'ommended b\ 
district boards. 

7. If within two months after receiving the request of 
th(‘ governor, as provided by llule 4, the body or association, 
or gr(nq) of bodies or associations, fails to make a recom- 
mendation, Die governor may nominate, iit liis discretion; 
a pfTson belonging to tluj class which the body or association 
or group is deemed to represent. 

If ihe governor shall decline to nominate any person 
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who has been^ under these regulations, recommended for (jt.JV. 
nomination^ a fresh rec[uest shall be issued, as provided in 
Rule 4, and the procedure laid down in Rules 5 and 7 shall 
apply. 

9. (a) As soon as conveniently may be after these rej^'u- 
lations come into force, seven of the seats lield by non- 
ollicial persons shall be filled ui) bv recommendation under 
Rule 2. 

( 4 ) If there shall not be the full number of seven vacancies 
available at once for this purpose, the governor shall determine, 
at his discretion, subject always to the proviso in Rule 2, 
wlii('h of the bodies or groups mentioned in that rule shall 
be r(‘cpiested to recommend the persons to till up siudi vacancies 
as may then be available; and so whenever and as often as 
a.ny further vacancies among non-otiicial members become 
available, until the full number of seven lias b(‘en completed. 

3. Bomhaij CoduciL 

j. Of the persons, other than the advo(‘ate-general, or 
ofticer acting in that cajiacity, to be nominated additional 
members of (!ouncil by the Oovernor of Bombay for his 
assistance in making laws and regulations, not more than 
nine shall be ollicials. 

2. The nomination to eight seats shall be made by tln^ 
governor on the recommendation of the following bodies and 
associations respectively, namely : — 

A. The Corporation oC llomliay ; 

B. Such municipal c'orjiorations, or group or groujis of 
municipal corporations, other than the (/or|)oration of tlu^ 
city of Bombay, as the (lovernor in Council may from 
time to time prescribe by notification in the Hombay 
Covernment Ga/ette; 

( '. Such district local boards, or group or groups of distrii't 
loc^al boards, as the Governor in Council may from time^ 
to time prescribe as aforesaid ; 

1 ). The sardurs of the Deccan, or such other class of large 
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('ll. IV. landholders a.s the (loveriior in Coiineil nnay from time 
to time prescribe as aforesaid ; 

E. Snell association or associations of meroliants, manu- 
facturers^ or tradesmen as the (lovernor in Council may 
from time to time prescribe as aforesaid ; 

E. The Senate of the University of Eombay. 

Provided that the bodies described above under A, 11, C, 1), 
1^, and E respectively shall each (ex(*ept as hereinafter 
jirovided in Jlnle 7) have at least one pi'rson nominated upon 
its recommendation, and A and E not more than one each. 

p The governor may, at his disi'iVtion, nominate per.sons 
to such of the remaining seats as shall not be filled by otlieials, 
in such manner as shall in his opinion seeuvi' a fair vepris 
mentation of the different classes of the community. 

4. W hen a vacancy occurs, and is to be filled under Rule 2 
of these regulations, the governor shall ('ause the pro])er body 
or group of bodi('s, or association or as.sociations, to be reipiested 
to recommend a person for nominatioii by the governor. 

,3. The recommendation .'^hall be made — 

(a) In the case of a. municipal corporation or of a district 
local boaivl, or of I he sardars of the .Decc-an, or such 
(dlu'r class of large landowuiers as the Governor in 
Council may from tinn* to time prescribe, or of thi; 
vSenate of the Ihiiversity, l)y a, majority of votes of tlu^ 
cor])oration, board, body, or smiate respeidively ; 

(4) in the case of associations not establi.shed by law, in the 
manner laid down in tlndr rules or arthdi'S of a.s.sociation 
for carrying re.'^olutimis or rivording decisions igion 
ipiestions of businc'ss brought before the association ; 

(c; In the case of a group of municipal corporations, district 
local boards, or assoc iat ion .s, l}y the majority of votes of 
representatives to be appointed, according to such scale 
a., the Governor in Omncil may from tihac to time pre- 
S(‘iibe, by the corporations, boards, or associations. 

0. it. shall be a condition in the case of any person to be 
r(;eommen(ied by a municdpal corporation, or group of muni- 
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cipal corporations, that he shall be a person ordinarily resident 
within the municipality or the district in wliieli it is situated, 
or in some one of tlie municipalities constituting’ the j^Toup, 
or of the districts in whicli they are situated. A similar 
condition shall also a])ply to persons to be recommended l)y 
district local boards. 

7. If within two months after rec'civing* the request of 
th e governor, as provided by Rule 4, the body or association, 
or i^roup of bodies or associations, fails to make a recom- 
mendation, tln^ o'overnor may nominate, at his discretion, 
a. person belon^iiiL;^ to tJie class whi(*li the body or association 
or croup is (huaned to re])rcscnt. 

<S. If the c'overnor shall decline to nominate any person 
who has been, iiiuhn' tlu'se rec-ulatlons, recommended foi’ 
nomination, a fresh request shall be issued, as ])rovided in 
Rule 4, and the procedure laid down in Rules 5 and 7 
shall apply. 

9. (a) As soon as conveniently may be after iliese rei^ula- 
tions come into force', eig'ht of the seats held by non-oilicial 
])ersons shall be tilled up by recommendation under Rule 2. 

( 4 ) If there shall not be the full number of eic-lit vacancies 
available for this purpose, the i»ovcrnor shall determine, at 
his discretion, subject always to the ])roviso in Rule 2, which 
of the bodies or g'roups mentioned in that rule shall be 
requested to recommend the persons to lilt up such vacancies 
as may then be available; and so whenever and as often as 
any other vacamn'es among’ non-otlicial memlH'rs bec'orm' 
available, until the full number of eight has lavn completed. 

4. luniija/ (jnincil 

I. The Lieutenant- tjovernor of Rengal has been authori/ed 
by the proclaraaLioii of the (lOvernor-Cioneral in Council in 
the Home Deilartment, No. ;5 j 4; dated March 16, 1893, to 
nominate twenty councillors for his assistance in making 
laws and regulations. Of these twenty councillors, not more 
than ten shall be officials. 


Cn. IV. 
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c'h. IV. 2 . The nominations to seven seats shall be made by the 
lieutenant-governor on the recommendation of the following 
bodies and associations respectively ^ namely: — 

A. The (Corporation of Calcutta ; 

B. Such muniidpal corporations^ or group or groups ol; 
municipal corporations, other than the Corporation of Calcutta, 
as the lieutenant-governor may from time to time prescribe 
by notification in the Calcutta (iazette; 

C. Such district boards, or group or groups of district 
boards, as the licutenaiit-govornor may from time to 
time prescribe as aforesaid; 

D. Such association or associations of merchants, manu- 
facturers, or tradesmen as tlie lieutenant-governor may 
from time to time prescribe as aforesaid; 

E. The Senate of the University of Calcutta. 

Provided that the bodies descril)ed above under A, B, C, 1 ), 
and R respecdively shall each (exc(‘pt as heixinafter provided 
in Hide 7) have at least one councillcu* nominated upon 
its recommendation, and A, 1 ), and \] not nu»re than one 
eacli. 

Tlie lieutenant-governor may, at his discretion, nomi- 
nate persons to such of the remaining seats as shall not bo fdled 
))y ollicials in siudi manner as shall in his opinion secure a fair 
rc'prescntat ion of tlie dilTerent classes of the (jomnmnity; 
provided that one seat shall ordinarily be held by a represen- 
tative of the great landowners of the [irovince. 

4. AVhen a vacancy occurs, and. is to bo lilled under Rule 2 
of tliese regulations, the lieutenant-governor shall cause the 
proper body or group of bodies, or association or associations, 
to 1)0 requested to recommend a person for nomination by the 
lieutiMiant-governor. 

5. 'Tlie recommendation shall be made- 
fy/) In tlie case of a municipal corpor5.tion or of a 

district board, or of the Senate of the University, by 
a majority of votes of the corporation, board, or senate 
respeclively ; 
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(d) In the ease of associations not established by law, in Cn. IV. 
the manner laid down in their rules or articles of associa- 
tion for carrying resolutions or recording decisions upon 
([uestioiis of business brought before the association ; 

(e) In the case of a group of municipal corporations, district 
boards, or associations, by the majority of votes of 
representatives to be appointed, according to siuih scale 
as the lieutenant-governor may from time to time 
prescribe, by the corporations, boards, or associations. 

6. It shall be a condition in the case of any person to be 
recommended by a mimicipal corporation, or group of municipal 
corporations, that lie shall be a person ordinarily resident 
within the municipality or district in which it is situated, 
or in some one of the municipalities constituting the group, 
or of the districts in which they are situated. A’ similar 
condition shall also apply to persons to be recommended by 
district boards, 

7. If within two months after receiving the request of 
the lieutenant-governor, as provided hy Kulo 4, the body 
or asso(M’ation, or groiq) of bodies or associations, fails to 
make a recommendation, the lieutenant-governor may nomi- 
nate, at his discretion, a person belonging to the class whii-h 
the body or association or group is deemeil to represmit. 

(S. If the lieutenant-governor shall decline to nominate any 
person who has been, under these regulations, rei-ommended 
for nomination, a. fresh re(|uest shall be issued, as provided 
in Rule 4, and the procedure laid down in Rules 5 and 7 
shall a])])ly. 

9. (a) As soon as ('onvcmiiuitly may be after these rcgulat ions 
come into force, seven of the seats held by non-oflicial persons 
shall be filled up l)y recommendation under Rule 2. 

( 4 ) If there shall not be the full number of seven vacancies 
available at &'.;e for this purpose, the lieutenant-governor 
shall determine, at his discretion, subject always to the proviso 
in Rule 2, which of the bodies or groups mentioned in that 
rule shall be requested to recommend the persons to fill up 
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. IV, such vacancies as may then be available ; and so whenever 
and as often as any further vacancies among* non-olTicial 
councillors become available^ until the full number of seven 
has been completed. 

j. NorlJi-Wesfcni Provinces and Ondh Council. 

\ . The Lieutenant-( lovernor of the Nortli-Western Provinces 
and Oudh has been autborized by the proclamation of the 
(lOvernor-CHeneral in Council in ilic Ifome Department^ No. 
Th'jj dated .March j6, to nominate tlftcen councillors 

for his assistance in making laws and fcgiilations. Of thes(' 
fifteen councillors, not more than seven shall be oflicials. 

2. The nominations to six seats shall be made by the 
lieutenant-governor on the rcconnnendalio)i ol* the following 
bodies and asso(*iations respectively, namely : — 

A. Such mmuei]'>al boards or commit (et‘S, or group or grou]>s 
of munici[)al boards or committees, as the lieutenant- 
governor may from time to time prescrilx^ by notification 
in the (Jovernment Gazette for tlu' North-AVestern 
Provinces and Oudh. 

]}. Such (list riet boards, or group or grou})S oi‘ district boards, 
or association or associations of landholders (whether 
landlords or tenants) as tin; licaibrnant-governor may 
from time to time ])rcs(*ril)e as aforesaid ; 

C. Sucli association or associations of merchants, manufa(‘- 
turers, or tradesmen as th(‘ ]ieutenant-gov('rnor may 
from tlnn; to time j>rcs('ril)e as aforesaid; 

D* The Senate of the University of Allahabad. 

Provided that the bodies described abov(^ under A, B, (b 
and D res[)ectively shall each (exticpt tis hereinafter provided 
in Rul(^ 7) have at least one councillor nominated uj)on its 
r(‘commcndation, and C and D not more than one each. 

3. Th(^ li(‘utenant-governor may, at his discretion, nominate 
persons to such of the remaining seats as shall not be filled by 
ofliciub m such manner as shall in his o])inion secure a fair 
repres(‘ntation ol; the different classes of the community. 
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4 . When a vacancy occiu's and is to be hlled under Rule 2 Cii. IV. 
of these rcg-ulations^ tlie lieutcnant-g'overnor shall cause the 
proper body or group of bodies, or association or associations, 
to be rerpiested to recommend a person for nomination by the 
I i eu tenant-governor. 

j. The recommendation shall be made — 

(a) In the case of a munidpal board or committee, or of 
a distrust board, or of the Senate of the University, by a 
majority of votes of the board, committee, or senate 
respedivoly ; 

(4) In the case of ^Associations not established by law, in the 
manner laid down in tlieir rules or articles of association 
for carrying resolulions or recording decisions u])on 
questions of business brought before the association. 

(<*) In the case of a group of municipal l.)oards or committee's, 
distried boards, or associations, by the majority of votes 
of representatives to be appointenl, aeM'ording to such scale 
ns the lieutenant-governor may from time to time pre- 
scribe, by th(' boards, committees, or assodatlons. 

6 . It shall be a condition in the case of any p(‘rson to be 
rc(.'ominended by a municipal Ijoard or committe(', or group 
of municipal boards or committees, tliat he shall ho a person 
ordinarily resident within the munieipality or the distriet in 
whieh it is situated, or in some one of the muuielpallties 
<*onstituting the grouji, or of the districts in whieh they are 
situated. A similar ('oiiditiou shall also ap[)ly to persons to 
he reeommended l)y distriet hoards. 

7 . If within two months after receiving the request of tlu' 
lieutenant-governor, as provided by Ruh^ 4 , the body or 
association, or group of bodies or associations, fails to make 
a recommendation, the lieutenant-governor may nominate^ 
at liis discretion, a })ersoii belonging to the ('lass whieh the 
body or assoc'fation or group is dciuned to represent. 

8 . If the lieutenant-goviwnor shall decline to nominate any 
person who has been, under those regulations, recommended 
for nomination, a fresh request shall be issued, as provided in 
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Rule 4, and the procedure laid down in Rules 5 and 7 shall 
apply. 

9. («) As soon as conveniently may be after these regulations 
come into foree^ six of the seats held by non-official persons 
shall be filled up by recommendation under Rule 2 . 

(4) If th(U’e shall not be the full number of six vacancies 
available at once for this purpose, the lieutenant-governor 
shall determine, at his discretion, sub ject always to the proviso 
in Rule 2 y which of the bodies or groiqis mentioned in that 
rule shall be recjuested to recommend the persons to fill u]) 
such vacancies as may then be availaWe; and so whenever 
and as often as any further vacancies among non-official 
councillors becunie available, until the full number of six 
has been completed. 


111. — Rulks as to t]1e Discussion ok tiik Rixaxcj.vl 
Statkmkxt and the Asking ok Questions. 

Caloutia, F(il)niai7 2, 1893. 

In exercise of the power conferred by section 2 of the 
statufci 55 & f )6 Viet. c. 14 (the Indian Couinils Act, 
1S92), the following- rules have been made by the Governor- 
(Jeneral of India in Council, authorizing at any meeting of 
the governor-generaFs council for the ])urpose of making 
laws and regulations the discussion of the annual financial 
stalenient of the (jlovernor-(h*neral in Council aiul the 
asking of (piestions ; the rules have received the sanction of 
the Secretary of State for India in Council, and are now 
])ublished for general information : — 

i. Prelim 'rnanj, 

1, In these rules — 

‘ Council ’ means the council of the Govern or- General of 
India for the purpose of making laws and regulations : 

^ Rresident ^ means the governor-general or (during the 
time of his visit to any part of India unaccompanied by his 
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conncil) the president nomiinited by the Governor-(jenerul Ch. IV^ 
in Council under the Indian Councils Act^ i(S6r, section 6; 
or^ in the absence of both the ,<^overnor-general and the 
president so nominated, the senior ordinary member of 
council present. 

^Member’ means a member of the co\incil, whetlier 
ordinary, extraordinary, or additional. 

ii. liidcfifor the of the Anneal Financial Statonent 

of the (jovernor-General in Council. 

2. The financial statcjnent sliall be explained in council 
e\xny year, and a ])rintc(l c()])y given to ea(*h member. 

3. ^fter the explanation has been made each nnanber sliall 
lie at libi'i’ty to offer anj^ observations he may wish to make 
<»n the statement. 

4. The financial member sliall liave the right of reply, and 
the discussion shall lie closed by Ihe president making such 
observations, if any, as he may consider necessary. 

iii. lluleii for ad'inr/ Qiicslions. 

f). Any (pieslion may be asked l)y any meml)er, sul)ject to 
the following conditions and restrictions : — 

6. A member who wishes to ask a (jueslioii shall give at 
least six clear days^ notic'c in writing to tlie secretary to the 
(joverftment of India in the Legislative Dc'partinent, sub- 
mitting in full the (|uesii()u which he wishes to ask. 

7. Questions must be so framed as to be merely requests 
for information, and must not be in an argumentative or 
hypothetical form, or defamatory of any person or section of 
the community. 

8. The president may disallow any question without giving 
any reason therefor other than tliat in liis opinion it cannot 
be answered 'consistently with the j)ublic interests; and in 
such case the question shall not be entered in the Proceedings 
of the. council. 

9. The president may, if he thinks fit, allow a question 
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'h. IV. to be asked with shorter notice than six days ; and may in 
any ease require longer notice if lie thinks fit^ or extend, if 
necessary^ tlie time for answering a question. 

10. When Ihe president has permitted a question to be 
asked, it shall be entered in tlie notice paper for the day, and 
questions shall be put in the order in which they stand in the 
notice paper before any other business is entered upon at 
the meeting. 

1 1. A question shall be read by the member by wliom it, 
was framed, or in his absence, if he so desires, by some other 
member in his behalf, and the answer Miall be given by the 
memlier in eliarge of the dejiartment coneerniHi or by some 
other member whom the iiresident may designate for tlu* 
])urpose. 

12. The president may also rule, at his discretion, that 
an answer io a (luestion on th(‘ notice paper, even though the 
question be not put, shall be given on the ground of })ublie 
interest. 

} ]. No discussion shall be permitted in respect of an 
answer given to a (juestion asked under tliesc rules. 

14. The queslion asked and th(‘ answer given to it shall 
be entered in the P^ocecdin^^s of the council. 
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OlfAliTEUS OF THE INDIAN IIICIH COURTS 

L— Letthrs Patent ’I' oii the Ilifiii Court of Judicature 
AT Fort AVieliam in Penoae, uearino date Decem- 
DER, 2H, 1865. 

[N.B.— TIic Lull (M’S PiiU-nl for iliu lligli Courts at Madras and Bombay, 
oftlu' same dat(‘, arc pri'cisuly the* .sam(‘, (jxut'pt as imk'd ai footbj 

ATCTOIUA, by the Grace of God, of the Uiiiled Kiii^fdom lU'citiil nf 

> ^ \ • 1 “‘t ^ 

ot* Great Britain and Ireland, Queen, Defender of ilie Baitli, 25 Viet, 
to all to wdiom those [iresonts sliall come, jfreetint;' ; Whereas ' ' 
by an Act of Parliament passed in the twenty-fourth and 
twenty-tU'tli years of Our EeigTi, intituled 'An Act for 
establishing High Courts of Judicature in India, ^ it was, 
amongst other things, enacted that it should he lawful for 
Her Majesty, by Letters Patent under the Great Seal of the 
United Kingdom, to erect and establish a High Court of 
Judi(‘ature at [lAu't Whlliam in Pengal, for the Bengal 
Division of the Presidency of Fort WTlliam aforesaid-], and 
that such HiMi (Amrt should consist of a Chiel Justice and 

o 

as many Judges, not exceeding llftcen, as Her Alajesty 
might, from time to time, think fit to appoint, who should 
be selected from among ])crsons (pialified as in tlie said Act 
is declared: Provided always, that the persons who at the 
time of the establishment of such High ('oiirt were Judges 

V 

' All those Letters Patent are printed in the Statutory Rules and Orders 
Revised, vol. iv. pp. 82 sqq. 

* Madm ; ‘ Madias, for the Presidency of Madras aforesaid.’ Bomtai; : 

‘ Bombay, for the Presidency of Bombay aforesaid.’ 



352 GOVERNMENT OF INDIA 

Cir. V. of the Supreme Court of Judieatiirej and permanent Judges of 
the Court of S udder Dewauny Adawlut or S udder Adawlut 
of the same Presidency, should be and become Judges of such 
Hig'li Court without further appointment for tliat purpose, 
and the Chief Justice of such Supreme Court should become 
the Chief Justice of such High Court, and that upon the 
establishment of such High Court as aforesaid, tlie Supreme 
Court and the Court, of Sudder Dewanny Adawlut and 
[Sudder Nizam ut Adawlut at Calcutta \], in the said Presi- 
dency, sliould be abolished : 

And tliat the II ig‘h Court of JudicatiVro so to ho establislied 
should have and exendse all such (dvil, (*riminal, admiralty 
and Yi('e-admiraUy, teslanu'nlary, intestate, and matrimonial 
jurisdiction, original and apjxdlate, and all siK-h powers and 
authority for and in relation to the administration of justice 
in the said Presidency, as Her "Majesty might by such Letters 
Patent as aforesaid grant and direct, subject, howevcj*, to 
such dir(‘ctions and limitations, as to the exercise of original 
civil and criminal jurisdiction beyond the limits of the 
Presidency-town, as might be prescriixui thereby: and save 
as b}^ such Letters Patent might b(» otherwise directed, and 
subject and without prejudice to the legislative ])owers in 
relation, to the matters aforesaid of the (lOvernor-Cencral 
of India in ('ouncil, the High Court so to be established 
should have and exercis(‘ all jiirisdictiou, and every power 
and authority whatsoever, in any manner vest(‘d in any of tlic 
Courts in the same Presi^lency abolished under the said Act 
at the time of the abolition of such last-mentioned Courts : 

And wh(n-eas AYe did, u{)on full considera,tion of the pre- 
mise's, think tit to erect and establish, and by Our Letters 
Patent under the Creat Seal of the United Kingdom of 
Cnut Pritain and Ireland, bearing date at Westminster the 
[fourteenth day of^May^],in the twenty-fifth year of Our 

^ Madms : ‘ Foujdnri Adawlut at Madras.’ Bomhay ; * Sudder Foujdari 
Adawlut at Bombay/ 

^ il/' -'i'/ai) am BoirO ny : ‘Tw(‘nty-sixtli day of June/ 
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Reign, in the year of Our Lord one thousand eight hundred Cii. V. 
and sixty-two, did accordingly, for Us, Our heirs and sue- 
cessors, erect and estaCblish at [Fort William in Bengal, for 
the Bengal Division of the Presidency of Fort William^] 
aforesaid, a High Court of Judicature, which should be called 
the High Court of Judicature at [Fort William in Bengal^], 
and did thereby constitute the said Court to be a Court of 
Record; and whereas We did thereby appoint and ordain 
that the said High Court of Judicature at [Fort William in 
Bengal^] should, until further or other provision should be 
made by Us or Our heirs and successors in that behalf, in 
accordance with the recited Act, consist of a Chief Justice 
and [thirteen 2] Judges, and did thereby, [in addition to the 
persons who at the time of the establishment of the said 
High Court were Judges of the Supreme Court of Judicature, 
and permanent Judges of the Court of S udder Dewanny 
Ada whit, in the said Presidency respectively constitute and 
appoint certain [other persons, being respectively qualified 
as in the said Act is declared, to be Judges of the said High 
Court : 

[And whereas on the thirtieth day of January, one thousand 
eight hundred and sixty-three, We did in the manner in the 
said recited Act provided direct and ordain that the said 
High Court should consist of a Chief Justice and fourteen 
Judges 

And whereas bv the said recited Act it is declared lawful “4 25 

, ^ ... . *'■ 
for Her Majesty, at any time within three years after the 104, h . r ^ j . 

establishment of the said High Court, by Her Letters Patent, 

to revoke all or such parts or provisions as Her Majesty 

might think fit of the Letters Patent by which such Court 

‘ Madras : ‘ Madras, for tho Prosidency of Madras/ Bombay: ‘Bombay, 
for tlio Presidency of Bombay/ 

“ Madras ; ‘ Madras/ Bombay : ‘ Bombay.’ 

® Madras : ‘ five/ Bombay ; * six/ * Madras md Bombay : Omitted. 

® Madras ; Omitted. Bombay ; ‘And whereas on tho sixth day of July, 
one thousand eight hundred and sixty-three, We did, in accordance with 
the provisions of tlio said recited Act, increase tlie number of tho 
Judges of the said Court to a Chief Justice and seven Judges.’ 

A a 
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was established, and to ^^rant and make such other powers 
and provisions as Her Majesty might think fit, and as might 
have been granted or made by sucli first Letters Patent : 

And whereas by the Act of the twenty-eighth year of Our 
Keign, cha])ter fifteen, entitled ^ An Act to extend the term 
for granting fresh Letters Patent for the High Courts in 
India, and to make furtlier provision respecting the territorial 
jurisdi(;tion of the said Courts/ the time for issuing fresh 
Letters Patent has been extended to the first of January, 
one thousand eight hundred and sixty-six : 

And whereas in order to make furiJner provision respecting 
the constitution of the said High Court, and the administration 
of justice thereby, it is expedient that the said Letters Patent, 
dated the [fourteenth of May ^], one thousand eight hundred 
and sixty-two, should be revoked, and that some of the 
powers and provisions thereby granted and made should be 
granted and made with amendments and additional powers 
and provisions by fresh Letters Patent : 

1. Now know ye that We, upon full consideration of the 
premises, and of Our especial grace, certain knowledge and 
mere motion, have thought fit to revoke and do by these 
presents (from and after the date of the publication thereof, 
as hereinafter provided, and subjec^t to the provisions thereof) 
revoke Our said Letters Patent of the [fourteenth of May ^], 
one thousand eight hundred and sixty -two, except so far as 
the Letters Patent of the [fourteenth year of His Majesty 
King George the Third, dated the twenty-sixth of March, 
one thousand seven hundred and seventy-four, establishing 
a Supreme Court of Judicature at Port William in BengaF], 
were revoked or determined thereby, 

‘ Marlraa and Bomhay : ‘ twenty-sixth of Juno/ 

^ Madras: ‘Forty-lirst year of His Majesty King^Georgo the Third, 
dated the twenty-sixth of December, one thousand eight hundred, 
establishing a Supremo Court of Judicature at Madras/ Bombay: 

* Fourt}> year of His Majesty King George the Fourth, dated the eightli 
day ot December, one thousand eight hundred and twenty-three, establisli- 
ii\g a bupremo Court of Judicature at Bombay/ 
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a. And We do by these presents grant, direct and ordain Cn.v. 
that, notwithstanding the revocation of the said Letters 

Patent of the [fourteenth of May'l, one thousand eisrlit 

, ® [Fort 

hundred and sixty-two, the High Court of Judicature called William 
the High Court of Judicature at [Fort William in Bengal 2] tinmRV. ^ 
shall he and continue, as from the time of the original erection 
and establishment thereof, the High Court of Judicature at 
[Fort William in Bengal, for the Bengal Division of the 
Presidency of Fort William^] aforesaid; and that the said 
Co\irt shall be and continue a Court of Record, and that all 
proceedings commenced in the said High Court prior to the 
date of the publication of these Letters Patent sliail be 
continued and depend in the said High (burt as if they had 
commenced in the said High Court after the date of such 
publication, and that all rules and orders in force in the said 
High Court immediately before the date of the publication 
of these I-iotters Patent shall continue in force, except so*far 
as the same are altered hereby, until the same are altered by 
competent authority. 

3. And We do hereby appoint and ordain that the person Judges d 
and persons who shall immediately before the date of the Hi-ii 
publication of these Letters Patent be the Chief Justice and 
Judges, or Acting Chief Justice or Judges, it any, of the said tinuod. 
High Court of Judicature at [Fort William in Bengal*^] shall 
conlinue to be the Chief Justice and Judges, or Acting Chief 
Justice or Judges, of the said High Court, until further or 

other provision shall be made by Us or Our heirs and suc- 
cessors in that behalf, in accordance with the said recited Act 
for establishing High Courts of Judicature in India. 

4. And We do hereby appoint and ordain that every clerk Clerks, 
and ministerial officer of the said High Court of Judicature High 
at [Fort Williaiy in Bengal"] appointed by virtue o£ tbe^"rtt«^'^' 

^ Madras and Bombay : Uwenty-sixtli of June.* 

* Madras: < Madras/ Bombay: * Bombay.* 

® Madras : ^ Madras, for the Presidency of Madras.* Bombay: ^Bombay, 
for the Presidency of Bombay.* 
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said Letters Patent of the [fourteenth of May one thousand 
eight hundred and sixty-two, shall continue to hold and enjoy 
his office and employment, with the salary thereunto annexed, 
until he be removed from such office and employment ; and he 
shall be subject to the like power of removal, regulations and 
provisions as if he were appointed by virtue of these Letters 
Patent. 

5. And We do hereby ordain that the Chief Justice and 
every Judge who shall be, from time to time, appointed to 
the said High Court of Judicature at [Fort William in 
Bengal^], previously to entering upon the execution of tlio 
duties of his office, shall make and subscribe the following 
declaration before such authority or person as the , [G overnor- 
General in Council may commission to receive it : — 


‘I, A.B., appointed Cliief Justice \ot a Judge] of the High 
Court of Judicature at [Fort William in BengaP], do soleninly 
declare that I will faithfully perforin the duties of my ollice to the 
best of my ability, knowledge and judgement.’ 


6. And We do hereby grant, ordain and appoint that tlie 
said High (>ourt of Judicature at [Fort William in Bcng’al-] 
shall have and use, as occasion may require, a seal bearing a 
device and impression of Our Royal arms, with an exergue or 
label surrounding the same, with this inscription : ^ The Seal 
of the High Court at [Fort William in Bengal^].' And We 
do further grant, ordain and appoint that the said seal shall 
be delivered to, and kept in the custody of, the Chief Justice, 
and in case of va(*ancy of the office of Chief Justice, or during 
any absence of the Chief Justice, the same shall be delivered 
over and kept in the custody of the person appointed to act 
as Chief Justice, under the provisions of section 7 of the said 
recited Act; and We do further grant, ordain and appoint 
that, whensoever it shall happen that the office of Chief 
Justi(;e or of the Judge to whom the custody of the said 


^ Madras and Bombay : Hwonty*sixth of June.' 
* Madras : * Madras.' Bombay : * Bombay,’ 

■ Madras and Bombay : * Qovenior in Council.' 
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seal be committed shall be vacant, the said High Court shall Ch. V. 
be and is hereby authorizc'd and empowered to demand, seize 
and take the said seal from any person or persons whomsoever, 
by what ways and means soever the same may have come to 
his, her or their possession. 

7. And We do hereby further grant, ordain and appoint Writs, &c.. 
that all writs, summons, precepts, rules, orders and other man- 
datory process to be used, issued or awarded by the said High 

Court of Judicature at [Port William in BengaP] shall ruh 
and be in the name and style of Us, or of Our heirs and 
successors, and shall be sealed with the seal of the said 
High Court. 

8. And We do hereby authorize and empower the Chief Appoint- 
Justice of the said High Court of Judicature at [Port William offictU! 
in Bengal ’], from time to time as occasion may require, and 
subject to any rules and restrictions which may be prescribed 

by the [Cover nor- General in CounciP], to appoint so many 
and such clerks and other ministerial officers as shall be 
found necessary for the administration of justice, and the 
due execution of all the powers and authorities granted and 
committed to the said High Court by these Our Letters 
Patent. And Wc do hereby ordain that every such appoint- 
ment shall be forthwith submitted to the approval of the 
[Governor-General in Council -], and shall be either confirmed 
or disallowed by the [Governor-General in Council -]. And it 
is Our further will and pleasure, and We do hereby for Us, 

Our heirs and successors, give, grant, direct and appoint that 
all and every the officers and clerks to be appointed as afore- 
said shall have and receive respectively such reasonable salaries 
as the Chief Justice shall, from time to time, appoint for each 
office and place respectively, and as the [Governor-General in 

Council] shall approve of: Provided always and it is Our 

• 

* Madras : ‘ Madras.' Bom'oay : ‘ Bombay.' 

^ Madras and Bombay : * Governor in Council.' 

^ Madras and Bombay : ‘ Governor in Council, subject to the control of 
the Governor-General in Council.* 
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Ci{. V. will and pleasure that all and every the oflicers and clei'ks to 
be appointed as aforesaid shall be resident within the limits 
of the jurisdiction of the said Court, so long as they shall 
hold their respective offices; but this proviso shall not interfere 
with or prejudice the right of any officer or clerk to avail 
himself of leave of absence under any rules prescribed by the 
[Governor- (xcneral in Council and to absent himself from 
the said limits during the term of such leave, in accordance 
with the said rules. 


Advumoii of Advocates y Fa kith, and Aitorncjfs, 


of 9* And We do hereby authorize and empower the said High 
(v!u'^( in Judicature at [Fort William in Bengar^] to approve, 

.idiiiitting admit and enrol such and so many Advocates, Vakils and 

Adv'o* , , 

ntes. Attorneys as to the said High Court shall seem meet; and 
luVAttor- such Advocates, Vakils and Attorneys shall be and are hereby 
authorized to ap])ear for the suitors of the said High Court, 
and to plead or to act, or to plead and act, for the said 
suitors, according as the said High Court may by its rules 
and directions determine, and subject to such rules and 
directions. 


fn making 
for 

thp qnali- 
lifations, 

v'tc.^of A(l- 

vof-ates, 
Vakils, 
and Altor- 

ih'Vs. 


10. And We do hereby ordain that the said High Court of 
Judicature at [Fort William in Bengal shall have power to 
make rules for the qualification and admission of proper 
persons to be Advocates, Vakils and Attorneys-at-law of 
the said High Court, and shall be empowered to remove 
or to suspend from practice, on reasonable cause, the said 
Advocates, Vjikils or Attorneys-at-law ; and no person what- 
soever but such Advocates, Vakils or Attorneys shall be 
allowed to act or to plead for, or on behalf of, any suitor in 
the said High Court, except that any suitor shall be allowed 
to appear, plead, or act on his own behalf, 01 ; on behalf of a 
co-suitor. 


^ Madras ar^d Bombay: ‘Governor in Council.' 
® ^fadras : ‘Madras.* Bombay: ‘Bcml)ay.’ 
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Civil Jurisdiction of the High Court. 

11. And We do hereby ordain that the said Higli Court of 
Judicature at [Fort William in BengaH] shall have and exorcise of the 
ordinary original civil jurisdiction within such local limits original^ 
as may from time to time be declared and prescribed by any t^oTofTii. 
law made by [competent legislative authority for India ^], ^f‘Sh 
and until some local limits shall be so declared and prescribed, 
within the limits [declared and prescribed by the proclama- 
tion fixing the limits of Calcutta issued by the Governor- 
General in Council on the tenth day of September, in the 

year of our Lord one*thousand seven hundred and ninety- 
four^'^,] and the ordinary original civil jurisdiction of the 
said High Court shall not extend beyond the limits for the 
time being declared and prescribed as the local limits of such 
jurisdiction. 

12. And We do further ordain that the said High Court Original 
of Judicature at [Port William in Bengal^], in the exercise 

of its ordinary original civil jurisdiction, shall be empowered 
to receive, try, and determine suits of every description, if, 
in the case of suits for land or other immovable property, 
such land or property shall be situated, or in all other cases 
if the cause of action shall have arisen, either wholly or, in 
case the leave of the Court shall have been first obtained, in 
part, within the local limits of the ordinary original jurisdiction 
of the said High Court, or if the defendant at the time of the 
commencement of the suit shall dwell, or carry on business, or 
personally work for gain within such limits : except that tlu* 
said High Court shall not have such original jurisdiction in 
cases falling within the jurisdiction of the Small Cause Court 
at [Calcutta in which the debt or damage, or value of the 
property sued for, does not exceed one hundred rupees. 

t 

^ Madras : < Madras.’ Boynhay ; ‘ Bombay.* 

^ Madras and Bombay : ‘ the Governor in Council.’ 

^ Madras and Bombay : * of tho local jurisdiction of the said High Court of 

at the date of tho publication of these presents.’ 
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Oil. V. 13. And We do further ordain that the said High Court 
Extra- Judicature at [Fort William in Bengal^] shall have power 

orfgina?" remove, and to try and determine, as a Court of extra- 

civil juris- ordinary original jurisdiction, any suit being or falling within 
the jurisdiction of any Court, whether within or without 
the [Bengal Division of the Presidency of Fort William^], 
subject to its superintendence, when the said High Court 
shall think proper to do so, either on the agreement of the 
parties to that effect, or for purposes of justice, the reasons 
for so doing being recorded on the proceedings of the said 
High Court. t 

Joindor of 14. And Wc do further ordain that where plaintiff has 
causes of several (*auses of action against defendant, such causes of 
action. action not being for land or other immovable property, and 
the said High Court shall have original jurisdiction in respect 
of one of such causes of action, it shall be liiwful for the said 
Higli Court to call on the defendant to show cause why the 
several causes of action should not be joined together in one 
suit, and to make such order for trial of the same as to the 
said High Court shall seem fit. 

Aiipoal 15. And We do further ordain that an appeal shall lie 
Courts of High Court of Judicature at [Fort William in 

juHsclic- from the judgement (not being a sentcn(!e or order 

tunao the passed or made in any criminal trial) of one Judge of the said 
Court in High Court, or of one Judge of any Division Court, pursuant 
to section 13 of the said recited Act ; and that an aj)peal shall 
2- High Court from the judgement, not being 

Viet. c. a sentence or order (as aforesaid) of two or more Judges of 
104 ) 13* High Court, or of such Division Court, wherever such 

Judges arc equally divided in opinion, and do not amount in 
number to a majority of the whole of the J udges of the said 
High Court at the time being; but that the right of appeal 
from other judgements of Judges of the said High Court 
or of such Division Court shall be to Us, Our heirs or 

^ Madras: ‘Madras.* Bombay: ‘Bombay.* 

^ Madras : ‘ Presidency of Madras.* Bombay : ‘ Presidency of Bombay.’ 
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successors, in Our or their Privy Council, as hereinafter Cn. V. 
provided. 

16. And We do further ordain tiiat the said High Court Appeal 
of Judicature at [Fort William in BengaP] shall be a Court Courts in 
of Appeal from the Civil Courts of the [Bengal Division of 

the Presidency of Fort William and from all other Courts 
subject to its superintendence, and shall exercise appellate 
jurisdiction in such cases as are subject to appeal to the 
said High Court by virtue of any laws or regulations now 
in force. 

17. And We do further ordain that the said High Court of -Tmisdic- 
Judicature at [Fort William in BengaP] shall have the like iniants 
power and authority with respect to the persons and estates of 
infants, idiots, and lunatics within the [Bengal Division of the 
Presidency of Fort William*'^] as that which was vested in 

the said High Court immediately l)efore the publication of 
these presents. 

18. And We do further ordain that the Court for relief of Provision 
insolvent debtors at [Calcutta shall be held before one of to 
the Judges of the said High Court of Judicature at [Fort 
William in Bengal ^], and the said High Court, and any Court, 
such Judge thereof, shall have and exercise, within the 
[Bengal Division of the Presidency of Fort William such 
powers and authorities with respect to original and appellate 
jurisdiction and otherwise, as are constituted by the laws 
relating to insolvent debtors in India. 


Law to he administered hy the High Court \of Judicature at Fort 
Willmn in ]kngal^\ 

19. And We do further ordain that with respect to the law By tlie 
or equity to b§ applied to each case coming before the said in 

' Madras: * Madras.' Bombay: ‘Bombay.' 

® Madras : * Presidency of Madras.* Bombay : ‘ Presidency of Bombay.* 

” Madras : ‘ Presidency of Madras.’ Bombay : Bombay Presidency.’ 

* Madras and Bombay : Omitted. 
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the exer- 
cise of 
ordinary 
origiiiiil 
rivil juris- 
diction. 


High Court o£ Judicature at [Fort William in Bengal in 
the exorcise of its ordinary original civil jurisdiction, such law 
or equity shall be the law or equity which would have been 
applied by the said High Court to such case if these Letters 
Patent had not issued. 

Ill the 20. And We do further ordain that, with respect to the law 

oxtra-^^ equity and rule of good conscience to be applied to each 

case coming before the said High Court of Judicature at 

original ... ... 

<‘ivil juris- [Port William in BengaP], in the exercise of its extraordinary 
ion. (.jyP jurisdiction, such law or equity and rule of good 

conscience shall be the law or equity and rule of good 
conscience which would have been applied to such case by any 
local Court having jurisdiction therein. 

21. And We do further ordain that, with respect to the law 
or ecpiity and rule of good conscience to be applied by the said 
High Court of Judicature at [Port William in Bengal^] to 
each case coming before it in the exercise of its appellate 
jurisdiction, such law or equity and rule of good conscience 
shall be the law or equity and rule of good conscience which 
the Court in which the proceedings in such case were originally 
instituted ought to have applied to such case. 


Jiv the 
High 
Court in 
Iho oxer- 
ciso of 
appollalo 
jurisdic- 
tion. 


Criminal J urmVidion. 

Ordinary 22. And We do further ordain that the said High Court of 
iurfsdio- Judicature at [Port William in Bengal shall have ordinary 
original criminal jurisdiction within the local limits of its 
Court. ordinary original civil jurisdiction; [and also in respect 
of all such persons, both within the limits of the Bengal 
Division of tlie Presidency of Port William, and beyond 
such limits, and not within the limits of the criminal jurisdic- 
tion of any other High Court or Court ^established by 
competent legislative authority for India, as the said High 
Court of Judicature at Port William in Bengal shall have 


Madras : * Madras.' Bombay ; ‘ Bombay.’ 
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criminal jurisdiction over at the date of the publication of Cii. v. 
these presents^], 

23. And We do further ordain that the said High Court Jurisdics 
of Judicature at [Fort William in Bengal^], in the exercise 

of its ordinary original criminal jurisdiction, shall be em- 
powered to try all persons brought before it in due course 
of law. 

24. And We do further ordain that the said High Court of Extia- 
Judicature at [Fort William in Bengal 2] shall have extra- 
ordinary original criminal jurisdiction over all persons residing 

in places within the jurisdiction of any Court now subject to tion. 
the superintendence of the said High Court, and shall have 
authority to try at its discretion any such persons brought 
before it on charges preferred by the Advocate- General, or 
by any Magistrate or other officer specially empowered by the 
Government in that behalf. 

25. And We do further ordain that there shall be no No appoai 
appeal to the said High Court of Judicature at [Fort William 

in Bengal -1 from any sentence or order passed or made in any ^'xcrcism^' 

o J */ .... original 

criminal trial before the Courts of original criminal jurisdiction jurisdio- 
which may be constituted by one or more Judges of the said 
High Court. But it shall be at the discretion of any such Court may 
Court to reserve any point or points of law for the opinion 
of the said High Court. 

26. And We do further ordain that on such point or points High 

of law being so reserved as aforesaid, or on its being certified revi(?w 'on 
by the said Advocate- General that, in his judgement, there is 
an error in the decision of a point or points of law decided by Advocat< - 
the Court of original eriminal jurisdiction, or that a point or 
points of law which has or have been decided by the said 

^ Madras : ‘ and also in rospoct of all such persons beyond sucli limits 
over whom tho said High Court of .Judicature at Madras shall liave 
criminal jurisdiction at the date of the publication of these presents.' 

Bombay (as amended by A<'t XXIII of 1866) : * and also in respect of all 
persons beyond such limits over whom tho said High Court of Judicature 
at Bombay shall have criminal jurisdiction at the date of tho publication 
of these presents.* 

^Madras: ^Madras.’ Bombay: Miombay.' 
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Ch. V. Court slialP be further considered, the said High Court shall 
have full power and authority to review the case, or such part 
of it as may be necessary, and finally determine such point 
or points of law, and thereupon to alter the sentence passed 
by the Court of original jurisdiction, and to pass such 
judgement and sentence as to the said High Court shall 
seem right. 

Appeals 27. And We do further ordain that the said High Court of 

Criminal Judicature at [Fort William in Bengal shall be a Court of 

Courts appeal from the Criminal Courts of the [Bengal Division of 
in the ^ ^ ^ . u o 

Provinces, the Presidency of Fort William and <£rom all other Courts 
subject to its superintendence, and shall exercise appellate 
jurisdiction in such cases as are subject to appeal to the said 
High Court by virtue of any law now in force. 


Hearing of And We do further ordain that the said High Court of 
^alr^aml Judicature at [Fort William in Bengal -] shall be a Court 
revision of of reference and revision from the Criminal Courts subject 

«‘riminal . . 

trials. to its appellate jurisdiction, and shall have power to hear 
and determine all such cases referred to it by the Session 
Judges, or by any other officers now authorized to refer 
cases to the said High Court, and to revise all such cases 
tried by any officer or Court jwssessing criminal jurisdiction 
as are now subject to reference to or revision by the said 
Hiffh Court. 

o 


High 

Court may 
direct tlie 
transfer of 
a case from 


29. And We do further ordain that the said High Court 
shall have power to direct the transfer of any criminal case or 
appeal from any Court to any other Court of equal or superior 


one Court jurisdiction, and also to direct the preliminary investigation or 
* trial of any criminal case by any officer or Court otherwise 


competent to investigate or try it, though such case belongs 


in ordinary course to the jurisdiction of some other officer or 


Court. 


* Sic, ‘ Should ’ in tho Madras and Bombay Letters : read ‘ should ’ in 
the Bengal Letters. 

Madras : ‘ Madras.* Bombay : ‘ Bombay.* 

® Mad ‘(IS : • Pidsidency of Madras.* Bombay : ‘ Presidency of Bombay.’ 
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30. And We do further ordain that all persons brought for offenders 
trial before the said High Court of Judicature at 
William in Bengal either in the exercise of its original 
jurisdiction^ or in the exercise of its jurisdiction as a Court of Ponal 
appeal; reference, or revision, charged with any offence for 
which provision is made by Act No. XLV of i860, called the of 
Indian Penal Code, or by any Act amending or excluding the 
said Act which may have been passed prior to the publication 
of these presents, shall be liable to punishment under the said 
Act or Acts, and not otherwise. 


Exercise of Jnrisdiefion elsewhere than at the ordinary place of 
silting of (he High Court. 

31. And We do further ordain that whenever it sliall Judges 
appear to the [(lOvernor-Cjcncral in Council -] convenient that nuthorizod 
the jurisdiction and power by these Our Letters Patent, or places 
by the recited Act, vested in the said High Court of Judicature V 
at [Port William in Bengal should be exercised in any place special 
within the jurisdiction of any Court now subject to the 
superintendence of the said High Court, other than the usual 
place of sitting of the said High Court, or at several such 
places by way of circuit, the proceedings in cases before the 
said High Court at such place or places shall be regulated by 
any law relating thereto which has been or may be made by 
competent legislative authority for India. 


Admiralty and Vice- Admiralty Jurisdiction, 

32. And We do further ordain that the said High Court of Civil 
Judicature at {Fort William in Bengal shall have and exercise 
all such civil and maritime jurisdiction as may now be exer- 

‘ Madras', ‘Madras.' Bombay: ‘Bombay.' 

* Madras arid Bombay : ‘ Governor in Council.' 
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cised by the said High Court as a Court of Admiralty, or of 
Vice- Admiralty, and also such jurisdiction for the trial and 
adjudication of prize causes and other maritime questions 
arising in India as may now be exercised by the said Iligli 
Court. 

33. And We do further ordain that the said High Court of 
Judicature at [Fort William in BengaP] shall have and 
exercise all such criminal jurisdiction as may now be exercised 
by the said High Court as a Court of Admiralty, or of Vice- 
Admiralty, or otherwise in connexion with maritime matters 
or matters of prize. * 


Tedamentary and Intedale Jnnsdicfion. 

34. And We do further ordain that the said High Court of 
Judicature at [Fort William in Bengal shall have the like 
power and authority as that which may now be lawfully 
exercised by the said High Court [except within the limits of 
the jurisdiction for that purpose of any other Higli (yourt 
established by Her Majesty^s Letters Patent ^], in relation to 
the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all 
other effects whatsoever of persons dying intestate, whether 
within or without the [said Bengal Division, subject to the 
orders of the Governor-General in Council as to the period when 
the said High Court shall cease to exercise testamentary and 
intestate jurisdiction in any place or places beyond the limits 
of the provinces or places for which it was established : 
Provided always that nothing in these Letters Patent contained 
shall interfere with the provisions of any law which has been 
made by competent legislative authority for India, by which 
power is given to any other Court to grant such probates and 
letters of administration. 


^ Miidrm : ‘ Madras.* Bomhay : ‘ Bombay.’ 

^ Madras and Bombay : Omitted. 

^Madias: * Pi esidcncy of Madras.’ Bombay: 'Presidency of Bombay.’ 
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35. And We do further ordain that the said High Court M.atii- 
of Judicature at [Fort William in Bengal’] shall have 
jurisdiction, within the [Bengal Division of the Presidency *^'^’** 
of Fort William 2], in matters matrimonial between our 
subjects professing the Christian religion : Provided always 
that nothing herein contained shall be held to interfere with 

the exercise of any jurisdiction in matters matrimonial by 
any Court not established by Eoyal Charter within the said 
Presidency lawfully po^^sesscd thereof. 

Powers of Swgle Judges and Division Courts. 

36. And We do hereby declare that any function 
which is hereby directed to be performed by the said High 
Court of Judicature at [Fort William in Bengal’], in the 
exercise of its original or appellate jurisdiction, may be 
performed by any Judge, or [by ^] any Division Court thereof, 
appointed or constituted for such purpose, under the pro- 
visions of the thirteenth section of the aforesaid Act of the 24*^25 

Viet. e. 

twenty-fourth and twenty-fifth years of Our Reign ; and 104, s. 13. 
if such Division Court is composed of two or more Judges 
and the Judges are divided in opinion as to the decision to 
be given on any point, such point shall be decided according 
to the opinion of the majority of the Judges, if there shall 
be a majority, but if the Judges should be equally divided, 
then the opinion of the senior Judge shall prevail. 

Civil Procedure. 

37. And We do further ordain that it shall be lawful for Reguln- 
the said High Court of Judicature at [Fort William in proceed - 
Bengal ^] from time to time to make rules and orders for 

the purpose of regulating all proceedings in civil cases which 

^ Madras : ^ Madras.* Bomhay : * Bomlmy.* 

® Madras : ‘ Presidency of Madras.* Bomhay : * Presidency of Bombay.* 

^ Bombay : Omitted. 
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may be brought before the said High Court, including 
proceedings in its admiralty, vice-admiralty, testamentary, 
intestate, and matrimonial jurisdiction respectively : Provided 
always that the said fligh Court shall be guided in making 
such rules and orders as far as possible by the provisions of 
the Code of Civil Procedure, being an Act passed by the 
Governor- General in Council, and being Act No. VIII of 
1 859 \^and the provisions of any law which has been made, 
amending or altering the same, by competent legislative 
authority for India. 

t 

Crim i ml Vrocedn re, 

38. And We do further ordain that the proceedings in 
all criminal cases which shall be brought before the said 
High Court of Judicature at [Fort William in Bengal in 
the exercise of its ordinary original criminal jurisdiction, and 
also in all other criminal cases over which the said High 
Court had jurisdiction immediately before the publication 
of these presents, sliall be regulated by the i)rocedure and 
practice which was in use in the said High Court immediately 
before such publication, subject to any law which has been 
or may be made in relation thereto by competent legislative 
authority for India; and that the proceedings in all other 
criminal cases shall be regulated by the Code of Criminal 
Procedure prescribed by an Act passed by the Governor- 
General in Council, and being Act No. XXV of 1861^, or 
by such further or other laws in relation to criminal pro- 
cedure as may have been or may be made by such authority as 
aforesaid. 

/fppeak to Vrivy CounciL 

39. And We do further ordain that any person or persons 
may appeal to Us, Our heirs and successors, iit Our or their 


^ See now Act XIV of 1882. 

Madras : ‘ Madras.* Bombay : ^ Bombay,* 
“ Seo Tiow Act X of 1882. 
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Privy Council, in any matter not being of criminal juris- Ch. V. 
diction, from any final judgement, decree, or order of the said 
High Court of Judicature at [Fort William in Bengal^] 
made on appeal, and from any final judgement, decree, or 
order made in the exercise of original jurisdiction by Judges 
of the said High Court, or of any Division Court, from which 
an appeal shall not lie to the said High Court under the 
provision contained in the fifteenth clause of these pre§i^nts : 
Provided, in either ease, that the sum or matter at issue 
is of the amount or value of not less than 10,000 rupees, or 
that such judgement, decree, or order shall involve, directly or 
indirectly, some claim, demand, or (piestion to or respecting 
property amounting to or of the value of not less than 
10,000 rupees ; or from any other final judgement, decree, 
or order made either on appeal or otherwise as aforesaid, 
when the said High Court shall declare that the case is a fit 
one for appeal to Us, Our heirs or successors, in Our or 
their Privy Council. Subject always to such rules and orders 
as are now in force, or may from time to time be lUfide, 
respecting a2)2)eals to Ourselves in Council from the Courts 
of the said Presidency ; except so far as the said existing 
rides and orders respectively are hereby varied, and subject 
also to such further rules and orders as We may, with 
the advice of Our Privy Council, hereafter make in that 
behalf. 

40. And We [do^] further ordain that it shall be lawful Api^^al 
for the said High Court of Judicature at [Fort William in 
Bengal’] at its. discretion, on the motion, or if the 
High Court be not sitting, then for any Judge of the said 
High Court, upon the petition of any party who considers 
himself aggrieved by any preliminary or interlocutory judge- 
ment, decree, order, or sentence of the said High Court, in 
J^ny such proceeding as aforesaid, not being of criminal 
jurisdiction, to grant permission to such party to appeal 

^ Madras'. *Madms.’ Boynhay: ‘Bombay.' 

* Bomlay : Omitted. 
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against the same to Us, Our heirs and successors, in Our 
or their Privy Council, subject to the same rules, regulations, 
and limitations as are herein expressed respecting appeals 
from final judgements, decrees, orders, and sentences. 

41. And We do further ordain that from any judgement, 
order, or sentence of the said High Court of Judicature at 
[Port William in BengaU] made in the exercise of original 
criminal jurisdictivon, or in any criminal case where any 
point or points of law have been reserved for the opinion 
of the said High Court in manner hereinbefore provided, by 
any Court which has exercised original jurisdiction, it shall 
be lawful for the person aggrieved by such judgement, order, 
or sentence to appeal to Us, Our heirs or successors in 
Council, provided the said High Court shall declare that the 
case is a fit one for such appeal, and under such conditions 
as the said High Court may establish or require, subject 
always to such niles and orders as We may, with the advice 
of Our Privy Council, hereafter make in that behalf. 

42. And We do further ordain that in .all eases of appeal 
made from any judgement, order, sentence, or decree of the 
said High Court of Judicature at [Port William in Bengal 
to Us, Our heirs or successors, in Our or their Privy Council, 
such High Court shall certify and transmit to Us, Our 
heirs and successors, in Our or their Privy Council, a true 
and correct copy of all evidence, proceedings, judgements, 
decrees, and orders h.ad or made, in such cases appealed, so 
far as the same have relation to the matters of .appeal, such 
copies to be certified under the seal of the said High Court. 
And that the said High Court shall also certify and transmit 
to Us, Our heirs and successors, in Our or their Privy 
Council, a copy of the reasons given by the Judges of such 
Court, or by any of such Judges, for or against the judge- 
ment or determination appealed against, and We do further 
ordain that the said High Court shall, in all cases of appeal 
to Us, Our heirs or successors, conform to and execute, or 

* Madras ; ‘Madras.* Bombay :* Bombay.* 
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cause to be executed, such judgements and orders as We, Cir. v. 
Our heirs or successors, in Our or their Privy Council, shall 
think fit to make in the premises in such manner as any 
original judgement, decree, or decretal orders, or other order 
or rule of the said High Court, should or might have been 
executed. 


Calh for Bccords^ hi/ the Government. 

43. And it is Our further will and pleasure that the said nigi> 
High Court of Judicature at [Port William in IlengaF] to coinpiy 
shall comply with such requisitions as may be made by the 
(jovernmeut for records, returns, and statements, in such 

form and manner as such Government may deem proper. ment 

44. And We do further ordain and declare that all the 

jirovisions of these Our Letters Patent arc subject to the Powers 
legislative powers of the Governor-General in Council exer- u.gisijUinv 
cised at meetings for the purpose of making laws and 
regulations, and also of the Governor-General in eases of 
emergency under the provisions of an Act of the twenty- 24 & 25 
fourth and twenty-fifth years of our Reign, chapter sixty- c. 67. 
seven, and may be in all respects amended and altered 
thereby. , 

45. And it is Our further will and pleasure that these P^»ovifsi<.iis 
Letters Patent [shall-] be published by the [Governor- Lotto 
General in Council and shall come into operation from Ji^^onsis- 
and after the date of such publication^; and that from and^^^^^i^ 
after the date on which effect shall have been given to tliem, Lettors 

so much of the aforesaid Letters Patent granted by Ilis /’ 
Majesty King George the [Third as was not revoked or 
determined by the said Letters Patent of the [fourteenth of 
May^‘], one thousand eight hundred and sixty-two, and is 

^Madras: * Madras/ Bombay : * Bombay.’ 

“ Madras : ‘ Should/ 

^ Madras and Bombay : * Governor in Council/ 

* The Bengal Letters were published on April 2, 1886; the Madras 
Letters on March 12, 1866. 

® Bombay : ‘ Fourth/ ® Madras and Bombay : * twenty-sixth of June.* 
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and be utterly void, to all intents and purposes whatsoever. 

In witness whereof We have caused these Our Letters to 
be made Patent. Witness Ourself at Westminster the twenty- 
eighth day of December in the twenty-ninth year of Our 
lleign. 

Ily warrant under the Queen^s Sign Manual. 

(Signed) C. Romilly. 


II. — Letters Patent for the Hiorf Court op Judicature 
IN the North-Western Provinces, bearing date 
March 17, 1866. 


Koeital of 
Act 24 & 
25 Viet, 
c. ro.4. 


VICTORIA, by the Grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the Faith, 
to all to whom these presents shall come, greeting ; Whereas 
by an Act of Parliament jiassed in the twenty-fourth and 
twenty-fifth years of Our Reign, intituled ^An Act for 
establishing High Courts of Judicature in India, ^ it was, 
among-st other things, enacted that it should be lawful for 
Her Majesty, by Letters Patent under the Great Seal of the 
United Kingdom, to erect and establish a High Court of 
Judicature at Fort William in Bengal, for the Bengal Division 
of the Presidency of Fort William aforesaid, and that such 
High Court should consist of a Chief Justice and as many 
Judges, not exceeding fifteen, as Her Majesty might, from 
time to time, think lit to appoint, who should be selected 
from among persons qualified as in the said Act is declared : 
Provided always, that the persons who at the time of the 
establishment of such High Court were Judges of the Supreme 
Court of Judicature, and permanent Judges of the Court of 
Sudder Dewanny Adavvlut or Sudder Adawjut of the same 
Presidency, should be and become Judges of such High Court 
without further appointment for lhat purpose, and the Chief 
Justice of such Supreme Court should become the Chief 
Ju>.' ice of such High Court, and that upon the establishment 
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of such High Court as aforesaid the Supreme Court and the v 
Court of Sudder Dewanny Adawlut and Siidder Nizamut 
Adawlut at Calcutta, in the said Presidency, should be 
abolished : 

And that the High Court of Judicature so to be established 
should have and exercise all sucli civil, criminal, admiralty 
and vice-admiralty, testamentary, intestate and matrimonial 
jurisdiction, original and appellate, and all such powers and 
authority for and in relation to the administration of justice 
in the said Presidency, as Her Majesty might by such Letters 
Patent as aforesaid graAt and direct, subject, however, to such 
directions and limitations, as to the exercise of original, civil, 
and criminal jurisdiction beyond the limits of tlic Presidency 
town, as might be prescribed thereby ; and save as by such 
Letters Patent might be otherwise directed, and subject 
and without prejudice to the legislative powers in relation 
to tlie matters aforesaid of the Governor- General of India 
in Council, the High Court so to be establislied should have 
and exercise all jurisdiction, and every power and authority 
whatsoever, in any manner vested in any of the Courts in 
the same Presidency abolished under the said Act at the time 
of the abolition of such last-mentionc‘d Courts : 

And whereas it is further declared by the said recited Act 
that it shall be lawful for Us by Letters Patent to erect and 
establish a High Court oF Judicature in and for any portion 
of the territories within Her Majesty’s dominions in India, 
not included within the limits of the local jurisdiction of 
another High Court, to consist of a Chief Justice and such 
number of other Judges, with such qualifications as were by 
the same Act required in persons to be appointed to the High 
Courts established at the said Presidencies, as We from time 
to time might think fit and appoint; and that subject to the 
directions of the Letters Patent, all the provisions of the said 
recited Act relative to High Courts, and to the Chief Justice 
and other Judges of such Courts, and to the Governor-General 
or Governor of the Presidency in which such High Courts 
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were established, shall, as far as circumstances may permit, 
be applicable to any new High Court which may be established 
in the said territories, and to the Chief Justice and other 
Judges thereof, and to the persons administering the govern- 
ment of the said territories : 

And wlicreas We did, upon full consideration of the premises, 
think fit to erect and establish, and by Our Letters Patent 
under the Great Seal of the United Kingdom of Great 
Britain and Ireland, bearing date at Westminster, the 
fourteenth day of May, in the twenty-fifth year of Our 
reign, in the }'ear of Our liord one thousand eight h?mdred 
and sixty-two, did accordingly for Us, Our heirs and suc- 
cessors, erect and establish, at Fort William in Bengal, for 
the Bengal Division of the Presidency of Fort William 
aforesaid, a High Court of Judicature, which should be called 
the High Court of Judicature at For*t William in Jlengal, and 
did thereby constiiutc the said Court to be a Court of Becord : 

1. Now know ye that We, upon full consideration of the 
premises, and of Our special grace, certain knowledge, and 
mere motion, have thought fit to erect and establish, and 
by these presents We do accordingly for Us, Our heirs and 
successors, erect and establish, for the North-Western Provinces 
of the Presidency of Fort William aforesaid, a High Court of 
Judicature, which shall be called the High Court of Judicature 
for the North-Western Provinces, and Wc do hereby con- 
stitute the said Court to be a Court of Record. 

2. And We do hereby appoint and ordain that the said 
High Court of Judicature for the North-Western Provinces 
shall, until further or other provision shall be made by Us, 
or Our heirs and successors in that behalf, in accordance 
with the said recited Act, consist of a Chief Justice and five 
Judges, the first Chief Justice being Walter Morgan, Esquire, 
and the five Judges being Alexander Ross, Esquire, William 
Edwards, Esquire, William Roberts, Esquire, Francis Boyle 
Pearson, Esquire, and Charles Arthur Turner, Esquire, being 
respectively qualified as in the said Act is declared. 
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3. And We do hereby ordain that the Chief Justice and Ch.v. 
every Judge of the said High Court of Judicature for the dc^i. 
North-Western Provinces, previously to entering upon the *■” 

^ ^ made by 

execution of the duties of his office, shall make and subscribe Judges." 
tlie following declaration before such authority or person - as 
tlie Governor- General in Council may commission to receive 
it: — 

‘ly A. B,y appointed Chief Justice [or a Judge] of the High 
Court of Judicature for the North- AVestern Provinces, do solemnly 
declare that I will faithfully perform the duties of my office to tlie 
host of my ability, knowledge, and judgement.’ 

4. And We do hereby grant, ordain, and appoint that the Seal, 
said High Court shall have and use, as occasion may recpiire, 

a seal bearing a device and impression of Our Royal Arms, 
within an exergue or label surrounding the same, with this 
inscription : ‘ The 8eal of the High Court for the North- 
AA^estern Provinces.^ And We do further grant, ordain, and 
appoint that the said seal sliall be delivered to and kept in 
the custody of the Cliief Justice, and in case of vacancy 
of the office of Chief Justice, or during any absence of the 
Chief Justice, the same shall be delivered over and kept in 
the custody of the person appointed to act as Chief Justice, 
under the provisions of section 7 of the said recited Act ; and 24 25 

AVe do further grant, ordain, and appoint that, whensoever it 104, s! 7. 
shall happen that the office of Chief Justice or of the Judge 
to whom the custody of the said seal be committed shall be 
vacant, the said High Court shall be and is hereby author- 
ized and empowered to demand, seize, and take the said seal 
from any person or persons whomsoever, by what ways and 
means soever the same may have come to his, her, or their 
possession. 

5. And We do hereby further grant, ordain, and appoint Writs, &c., 
that all writs* summons, precepts, niles, orders, and other 
mandatory process to be used, issued, or awarded by the said 

High Court of Judicature for the North-Western Provinces, and under 
shall run and be in the name and style of Us, or of Our heirs 
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and successors^ and shall be scaled with the seal of the said 
High Court. 

6. And We do hereby authorize and empower the Chief 
Justice of the said High Court of Judicature for the North- 
Western Provinces, from time to time, as occasion may re- 
quire, and subject to any rules and restrictions which may be 
prescribed by the Governor-General in Council, to appoint so 
many and such ederks :ind other ministerial officers as shall 
be found necessary for the administration of justice, and the 
due execution of all the powers and authorities granted and 
committed to the said High Court by these Our Letters Ritent. 
And We do hereby ordain that every such appointment shall 
be forthwith sul)mitted to the approval of the Lieutenant- 
Governor of the North-Western Provinces, and shall be cither 
confi rmed or disallowed by the said Lieutonant-G overnor. And 
it is Our further will and pleasure, and We do hereby, for 
Us, Our heirs and successors, give, grant, direct, and a])point 
that all and every the ofiicers and clerks to be appointed as 
aforesaid shall have and receive respectively such reasonable 
salaries as the Chief Justice shall from time to time appoint 
for each oflice and place respectively, and as the Lieutenant- 
Governor of the North-Western Provinces, subject to the 
control of the (h.)vernor-GeneraI in Council, shall approve of: 
Provided always, and it is Our will and pleasure, that all and 
every the offic('rs and clerks to be appointed as aforesaid shall 
be resident within the limits of the jurisdiction of the said 
(^ourt, so long as they shall hold their respective offices ; but 
this proviso shall not interfere with or prejudice the right 
of any olllcer or clerk to avail himself of leave of absence 
under any rules prescribed by tlie Governor-General in Council, 
and I0 absent himself from the said limits during the term 

of such leave, in accordance with the said rules. 

« 

Idmisnicm of Advocates, Vakik, and AUornep. 

7 And We do hereby authorize and empower tlie said 
lligli Oourt of Judicature for the North-Western rrovinecs 
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to approve, admit, and enrol such and so many Advocates, Ch. V. 
Vakils, and Attorneys, as to the said High Court shall seem admitting 
meet; and such Advocates, Vakils, and Attorneys shall 
and arc hereby authorized to appear for the suitors of the said Vakils, 
High Court, and to plead or to act, or to plead and act, for neys. 
the said suitors, according as the said High Court may l)y its 
rules and directions determine, and subject to such rules and 
directions. 

8. And We do hereby ordain that the said High Court In making 

of Judicature for the North-Western Provinces shall have tiVqnali- 

powof to make rules <or the qualification and admission of 

proper persons to be Advocates, Vakils, and Attorneys-at-law Advo- 
cates, 

of the said High Court, and shall be empowered to remove Vakils, 
or to suspend from practice, on reasonable cause, the said 
Advocates, Vahils, or Attorneys-at-law ; and no person what- 
soever but such Advocates, Vakils, or Attorneys shall bo 
allowed to act or to plead for, or on behalf of, any suitor in 
the said High Court, except that any suitor shall be allowed 
to ap))ear, plead, or act on his own behalf, or on behalf of 
a CO- suitor. 


Civil Jurisdidion of ihe High Court. 

9. And We do further ordain that the said High Court Extra- 
of Judicature for the North-Western Provinces shall have erighl^aY 
power to remove, and to try and determine, as a Court 
extraordinary original jurisdiction, any suit being or falling 
within the jurisdiction of any Court, subject to its superin- 
tendence, when the said Hig*h Court shall think proper to 

do so, either on the agreement of the parties to that effect, 
or for purposes of justice, the reasons for so doing being 
recorded on the proceedings of the said High Court b 

10. And W« do further ordain that an appeal shall lie to Appeal 
the said High Court of Judicature for the North-Western courts It 
P rovinces from the jud{?ement (not being a sentenee or order 

tioii to 

^ The Court does not possess ordinary civil jurisdiction. 
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passed or made in any criminal trial) of one J udge of the said 
High Court or of one Judge of any Division Court, pursuant 
to section 13 of the said recited Act, and that an appeal shall 
also lie to the said High Court from the judgement (not being 
a sentence or order as aforesaid) of two or more Judges of 
the said High Court, or of such Division Court, wherever such 
Judges arc ccpially divided in opinion, and do not amount in 
number to a majority of the whole of the Judges of the said 
High Court at the time being ; but that the right of appeal 
from other judgements of Judges of the said High Court, or 
of sueli Division Court, in such case shull be to Us, Oiir 4 ieirs 
or successors, in Our or their Privy Council, as hereinafter 
provided. 

11. And AVe do further ordain that the said High Court 
of Judicature for the North-AA^estern Provinces shall be a 
(>ourt of Appeal from the Civil Courts of the North- AVestern 
Provinces, and from all other Courts to which there is now 
an appeal to the S udder Dewanny Adawlut, and shall exercise 
appellate jurisdiction in such cases as are subject to appeal to 
the said High Court by virtue of any laws or regulations now 
in force. 

12. And AVe do further ordain that the said High Court 
of Judicature for the North-Western Provinces shall have 
the like power and authority with respect to the ])ersons 
and estates of infants, idiots, and lunatics within the North- 
Western Provinces, as that which is exercised in the J3engal 
Division of the Presidency of Fort William by the High 
Court of Judicature at Fort AA^illiam in Bengal, but subject 
to tlie provisions of any laws or regulations now in force. 

Law to be admhiidered bjj the JHyh Court of Judicature for the 
North- Wedern Provinces, 

13. And We do further ordain that, with respect to the 
jaw or equity to be applied to each case coming before the said 
Hij^h Court of Judicature for the North-Western Provinces 
ill the exercise of its extraordinary original civil jurisdiction, such 
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law or equity shall, until otherwise provided, be the law or Cn. V. 
equity which would have been applied to such case by any ordinary 
local Court having iurisdiction therein. 

^ ^ civil juris- 

14. And We do further ordain that, with respect to the diction. 

law or equity and rule of good conscience to be applied by 
the said High Court of Judicature for the North-Western Court in 

tllO 0X0 

Provinces, to each case coming before it in the exercise of dso of 
its appellate jurisdiction, such law or equity and rule of good 
(‘onscience shall be the law or equity and rule of good conscience 
which the Court in which the proceedings in such case were 
originally instituted ought to have applied to such ease. 

Criminal J iirisdiction. 

15. And We do further ordain that the said High Court Ordinary 
of Judicature for the North-Western Provinces shall have p* 
ordinary original criminal jurisdiction in respect of all such 
persons within the said Provinces as the High Court of Court. 
Judicature at Fort William in Bengal shall have criminal 
jurisdiction over at the date of the publication of these 
presents; and the criminal jurisdiction of the said last- 
mentioned High Court over such persons shall cease at 

such date : Provided, nevertheless, that criminal proceedings 
which shall at such date have been commenced in the said 
last-mentioned High Court shall continue as if these presents 
had not been issued. 

16. And We do further ordain that the said High Court Jurisdic- 
of Judicature for the North-Western Provinces, in the exercise pursons. 
of its ordinary original criminal jurisdiction, shall be em- 
powered to try all persons brought before it in due course 

of law. 

17. And We do further ordain that the said High Court Ext ra- 
of J udicature for the North-Western Provinces shall have original^ 
extraordinary ‘original criminal jurisdiction over all pet^sons J J 
residing in places v/ithin the jurisdiction of any Court now tiou. 
subject to the superintciideiicc of the S udder Nizamut Adawlut, 

and shall have authority to try at its discretion any such 
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Ch. V. persons brouglit before it on charges preferred by any Magis- 
trate or other officer specially empowered by the Government 
in that behalf. 


No appeal 18, And We do further ordain that there shall be no 

appeal to the said High Court from any sentence or order 

exercising passed or made in any criminal trial before the Courts of 
original ^ ^ ^ ^ 

jnrisdic- original criminal jurisdiction which may be constituted by 
Courts one or more Judges of the said High Court. But it shall 
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be at the discretion of any such Court to reserve any point 
or points of law for the opinion of the said High Court. 

19. And We do further ordain that, ®n such point or points 
of law being so reserved as aforesaid, the said High (^ourt 
shall have full power and authority to review the case, or 
such part of it as may be necessary, and finally determine 


.Tne point or points of law, and thereupon to alter the sentence 


more 
judges of 
the said 
Higli 
Court. 


passed by the Court of original jurisdiction, and to pass such 
judgement and sentence as to the said High Court shall seem 
right. 


Appeals And We do further ordain that the said High Court 

Criminal Judi('ature for the North-Western Provinces shall be a 

Courts Court of appeal from the Criminal Courts of the said Provinces, 
in the ' * . ’ 

Provinces, and from all other Courts from which there is now an ajipeal 


to tlic Court of Siulder Nizamut Adawlut for the said Provinces, 


and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said Court of S udder Adawlut b}' 
virtue of any law now in force. 

Hearingof o.T. Aud Wc do further ordain that the said High Court 
eases, and ^ball be a court of reference and revision from the Criminal 
Courts subject to its appellate jurisdiction, and shall have 
trials. power to hear and determine all such cases referred to it by 
the Session Judges, or by any other oflicers now authorized 
to refer cases to the Court of S udder Nizamut Adawlut of the 


North-Western Provinces, and to revise all such eases tried 
by anj officer or Court possessing criminal jurisdiction, as are 
now subject to reference to or revision by the said Court of 
Sudder Nizamut Adawlut. 



OlARTERS OF THE INDIAN HIGH COURTS 381 

22. And We do further ordain that the said Hij^h Court Ch.V. 
shall have power to direct the transfer of any criminal case 

or appeal from any Court to any other Court of equal or 
superior jurisdiction, and also to direct the preliminary in- transfer of 
vestig’ation or trial of any criminal case by any officer or one Court 
Court otherwise competent to investigate or try it, though 
such case belongs in ordinary course to the jurisdiction of 
some other officer or Court. 

Criminal Law. 

• t 

23. And We do further ordain that all persons brought Offomlors 
for trial before the said High Court of Judicature for the punTslied 
North-Western Provinces either in the exercise of its orimnal 
jurisdiction or in the exercise of its jurisdiction as a Court of 
appeal, reference, or revision, charged with any offence for 
which provision is made by Act No. XLV of i(S6o, called XLV of 
the ^ Indian Penal Code/ or by any Act amending or excluding 

the said Act which may have been passed prior to the 
})ublication of these presents, shall be liable to punishment 
under the said Act or Acts, and not otherwise. 

Exercise of Jurisdiciion elseivJiere than at the ordinanj place of 
silting of the High Court, 

24. And We do further ordain that whenever it shall Judges 
ap])oar to the Lieutenant-Governor of the NorthA\ estern 
Provinces, subject to the control of the Governor-General 

in Council, convenient that the jurisdiction and .power by places by 

wiiy of 

these Our Letters Patent, or by the recited Act, vested in circuit-or 
tlie said High Court, should he exercised in any place within 
the jurisdiction of any Court now subject to the superin- sion. 
tendence of the Sudder Dewanny Adawlut or the Sudder 
Nizamut Adawlut of the North-Western Provinces, other 
thati the usual place of sitting of the said High Court, or 
at several such places by way of circuit, the proceedings in 
cases before the said High Court at such place or places 
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Cn. V. shall be regulated by any law relating thereto which has 
been or may be made by competent legislative authority for 
India. 


Tedamcntary a7ul Intestate Jurisdiction, 

Tostamen- 25. And We do further ordain that the said High Court 
intLtTto Judicature for the North-Western Provinces shall have 
jurisdic- ]i]j0 power and authority as that which is now lawfully 
exercised within the said Provinces by the said High Court 
of Judicature at Fort William in Bengal, in relation to the 
granting of probates of last wills and V^staments, and letters 
of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate; and that the 
jurisdiction of the said last-mentioned High Court in relation 
thereto shall cease from the date of the publication of these 
presents : Provided always, that any proceedings already 
commenced in relation to any of the matters aforesaid in 
the said last-mentioned High Court shall continue as if 
these presents had not been issued: Provided also, that 
nothing in these Ijctters Patent contained shall interfert' 
with the provisions of any law whicli has been made by 
competent legislative authority for India, by which power 
is given to any other Court to grant such probates and 
letters of administration. 

Mafrhuonial Jurisdiction, 

26. And We do further ordain that the said Higli Court 
of Judicature for the North-Western Provinces shall have 
jurisdiction, within the said Provinces, in matters matrimonial 
between Our sul)jects professing the Christian religion : 
Provided always, that nothing herein contained shall be 

I 

held to interfere with the exercise of any jurisdiction in 
matters matrimonial by any Court not established by 
Royal Charter within the said Provinces lawfully possessed 
thereof. 


Matri- 

monial 

jurtsdic- 

tion. 
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Powers of Single Judges and Division Courts, Ci^. 

27. And We do hereby declare that any funetion whieh Single 
is hereby directed to be performed by the said High Court of Div^ion 
Judicature for the North-Western Provinces, in the exercise 

of its original or appellate jurisdiction, may be performed by 
any Judge or by any Division Court thereof, appointed or 
constituted for such purpose, under the provisions of the 
thirteenth section of the aforesaid Act of the twenty-fourth 24 & 25 
and twenty-fifth years of Our lleign ; and if such Division 104. s i 3. 
Court is composed of ^ two or more Judges, and the Judges 
are divided in opinion as to the decision to be given on any 
point, such point shall be decided according to the opinion of 
the majority of the Judges, if there shall be a majority, but 
if the Judges should be equally divided, then the opinion of 
the senior Judge shall prevail. 

Civil Procedure, 

28. And We do further ordain that it shall be lawful for Kogula- 
ilie said High Court of Judicature for the North-Western proctetl- 
Provinecs from time to time to make rules and orders for the 
purpose of adapting, as far as possible, the provisions of 

the Code of Civil Procedure, being an Act passed by the 
Governor-fleneral in Council, and being Act No. \ III of VIII of 
1859^ and the provisions of any law which has been or 
may be made, amending or altering the same, by com- 
petent legislative authority for India, to all proceedings 
in its testamentary, intestate, and matrimonial jurisdiction 
respectively. 

Criminal Procedure, 

29. And We do further ordain that the proceedings in oH 
criminal cases which shall be brought before tlie said High proceed- 
Court, in tlie exercise of its ordinary original criminar”®®'' 
jurisdiction, shall be regulated by the procedure and practice 
which was in use in the High Court of Judicature for Fort 

^ See now Act XIV of 1882. 
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William in Bengal immediately before the publication of 
these presents, subject to any law which has been or may 
be made in relation tliereto by competent legislative authority 
for India; and that the proceedings in all other criminal 
cases shall bo regulated by the Code of Criminal Procedure 
prescribed by an Act passed by the Governor-Ceneral in 
Council, and being Act No. XXV of 1861^, or by such 
further or other laws in relation to criminal procedure as may 
have been or may be made by such authority as aforesaid. 

Appeals to Privy CoynciL , 

30. And We do further ordain that any person or persons 
may appeal to Us, Our heirs and successors, in Our or their 
Privy Council, in any matter not being of criminal jurisdic- 
tion, from any final judgement, decree, or order of the said 
High Court of Judicature for the North-Western Provinces 
made on appeal, and from any final judgement, decree, or 
order made in the exercise of original jurisdiction by Judges 
of the said High Court, or of any Division Court, from wliich 
an appeal shall not lie to the said High Court under the 
provision contained in the tenth clause of thesis ])rcsents : 
Provided, in eilher case, that the sum or matter at issue is of 
the amount or value of not less than io,coo rupees, or that 
such judgement, decree, or order shall involve, directly or 
indirectly, some claim, demand, or question to or respecting 
property amounting to or of the value of not less than 
io,coo rupees; or from any other final judgement, decree, or 
order made either on ap})eal or otherwise As aforesaid, when 
the said High Court shall declare that the case is a fit one for 
appeal to Us, Our heirs or successors, in Oitr or their Privy 
Council. Subject always to such rules and orders as are now 
in force, .or may from time to time be made, respecting 
appeals to Ourselves in Council from the Courts of the said 
Provinces ; except so far as the said existing rules and orders 
respctf lively are hereby varied, and subject also to such further 
^ See now Act X of 1882. 
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rules and orders as We may, with the advice of Our Privy Ch. V. 
Council, hereafter make in that behalf. 

31. And We further ordain that it shall be lawful for Appeal 
the said High Court of Judicature for the North-Western interlo(;u 
Provinces, at its discretion, on the motion, or if the said High 
Court be not sitting, then for any Judge of the said High 
Court, upon the petition of any party who considers himself 
aggrieved by any preliminary or interlocutory judgement, 
decree, order, or sentence of the said High Court, in any such 
proceeding as aforesaid, not lieing of criminal jurisdiction, to 
grant ^lermission to such party to appeal against the same to 

Us, Our heirs and successors, in Our or their Privy Council, 
subject to the same rules, regulations, and limitations as are 
herein expressed respecting ajipeals from final judgements, 
decrees, orders, and sentences. 

32. And We do further ordain that from any judgement. Appeal in 
order, or sentence of the said High Court of Judicature 

the North-Western Provinces, made in the exercise of original 
criminal jurisdiction, or in any criminal ease where any jioint 
or points of law have been reserved for the opinion of the said 
High Court in manner hereinbefore piwided, by any Court 
which has exercised original jurisdiction, it shall be lawful for 
the person aggrieved by such judgement, order, or sentence to 
appeal to Us, Our heirs or successors, in Council : Provided 
the said High Court shall declare that the case is a fit one 
for such appeal, and under such conditions as the said High 
Court may establish or require, subject always to such rules 
and orders as We may, with the advice of Our Privy Council, 
hereafter make in that behalf. 

33. And We do further ordain that, in all eases of appeal Rule as t.. 
made from any judgment, order, sentenee, or decree of tin' ui* ^ 
said High Court of Judicature for the North-Western 
Provinces to Us, Our heirs or successors, in Our or their and otlier 
Privy Council, such High Court shall certify and transmit ments. 

to Us, Our heirs and successors, in Our or their Privy 
Council, a true and correct co])y of all evidence, in’oceedings, 


c c 
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judgements^ decrees^ and orders had or made, in such cases, 
appealed, so far as the same have relation to the matters of 
appeal, such copies to be certified under the seal of the said 
High Court. And that the sajd High Court shall also 
certify and transmit to Us, Our heirs and successors, in Our 
or their Privy Council, a copy of the reasons given by the 
Judges of sucli Court, or by any of such Judges, for or 
against the judgement or determination appealed against. 
And We do further ordain that the said High Court shall 
in all cases of appe^il to Us, Our heirs or successors, conform 
to and exe(*ute, or cause to be executed, such judgements and 
orders as We, Our heirs or successors, in Our or their Privy 
Council, shall think fit to make in the premises, in such 
manner as any original judgement, decree, or decretal orders, or 
other order or rule of the said High Court, should or might 
have been executed. 

Calls for liecords, c^v., Ijj/ (he Governnienl, 

34. And it is Our further will and pleasure that the said 
High Court of Judicature for the North-Western Provinces 
shall comply with such reijuisitions as may be made by the 
(Toveiiiment for records, returns, and statemcnls. in such 
form and manner as such Government may deem proper. 

35. And We do further ordain and declare that all tlic 
provisions of these Our Letters Patent are subject to the 
legislative powers of the (jiovernor-(jeneral in (Council, 
exercised at meetings for the purpose of making laws and 
regulations, and also of the (lovernor-General in cases of 
emergency under the provisions of an Act of the twenty- 
fourth and twenty -fifth years of Our Ileign, chapter sixty- 
seven, and may ije in all respects amended and altered thereby. 
In witness whereof We have caused these Our Letters to be 
made Patent. Witness Ourself at Westmilister the seven- 
teenth day of March in the twenty-ninth year of Our Reign. 

r»y warrant under the Queen^s Sign Manual. 

ifigml) C, Romilly. 



CHAPTER VI 


APPLICATION OF ENGLISH LAW TO NATIVES OF 
, t INDIA ' 

Enoi-isii law was introduced into India by tlie cliartcrs 
under which courts of justice were established for the three 
presidency towns of ]\radras, Bombay, and Calcutta. The 
charters introduced the English common and statute law in 
force at the time, so far as it was applicable to Indian circum- 
stances. The precise date at which English law was so 
introduced has been a matter of controversy. For instance, it 
has b('en doubted whether the English statute of 1728, under 
which Nuneomar was hung, was in force in Calcutta at the 
time of his trial, or of the commission of his offence. So also 

’ This chnpfor is based on a paper read before tlie Society of Comparative 
Legislation in 1896. 

Among the most accessible authorities on the subject of this chapter 
arc llariiigton’s Analysis of the Ilengal Regulations, Reautbrt’s Digest of 
the Criminal Law of the Presidency of Fort William, the introduction to 
Morley’s Digest of Indian Cases, the islitions published by the Indian 
Legislative Department of the Statutes relating to India, of the general 
Acts of the (lOvernor-Concral in Council, and of the Provincial Codes, and 
the Index to the enactments relating to India (of which a new edition 
has just been p\iblished). The numerous volumes of reports by Select 
Committees and by the Indian Law Commissioners contain a mine of 
information which has nov(U’ been properly worked. 

The best books on existing Hindu law are those by Mr. J. D. Mayne and 
by West (Sir Raymond) and Biililer, written from the Madras and Bombay 
points of view respectively. Sir R. K. Wilson lias recently published a 
Useful Digest of Anglo-Muhomedau Law. Reference should also be 
niade to the series of Tagore Law Lectures. Mr. C. L. Tupper and Sir 
W. IL Rattigan have written on the customary law of the Punjab. I 
have scon some notes on the Buddhist law of Burma by Mr. Justice 
Jardiuo, but they do not appear to have boon published. 

CC 2 
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Cn. vr. there lias been room for argument as to whether particular 
English statutes^ such as the Mortmain Act^ are sufliciently 
applicable to the circumstances of India as to be in force 
there ^ But Indian legislation, and particularly the enact- 
ment of the Indian Penal Code, has set at rest most of these 
questions. 

Chartor of George II^s charter of 1753, which reconstituted the 
mayors^ courts in the three presidency towns of Madras, 
Bombay, and Calcutta, expressly excepted from their jurisdic- 
tion all suits and actions between the Indian natives only, and 
directed that such suits and actions * should be detewniiied 
among themselves, unless both parties should submit them to 
the determination of the mayor^s court. But, according to 
Mr. Morley, it does not appear that the native inhabitants of 
Bombay were ever actually exempted from the jurisdiction of 
the mayor’s court, or that any peculiar laws were administered 
to them in that court 


Warroa 
Hastings’ 
• I’lan ’ of 
W7-’. 


It was not, however, until the East India Company took 
over the active administration of the province of Bengal that 
the question of the law to be applied to natives assumed 
a seriously practical form. In 1771 Ihe Court of Directors 
announced their intention of ^standing forth as Diwan’; in 
other words, of assuming the administration of tlui revenues 
of the province, a pro('ess whicdi involved the establislnnent, 
not merely of revcmiie olfuters, but of courts of civil and 
criminal justice. In the next year Warren Hastings been me 
Governor of Bengal, and one of his first acts was to lay down 
a plan for the administration of justice in the interior of 
Bengal. What laws did he find in force? In criminal ('ases 


the Mahomedan Government had established its own criminal 


law, to the exclusion of that of the Hindus. But in civil cases 


^ Thr. question is discuss^sl ;it length in Mr. WhitloV Stokes’s pro faiio to 
the (irnt edition of ’J'he Older Statutes relating to India, re[»rinted in his 
Collection of St!i(uie.s relating t«j India (Caieutta, 1881). See also the 
Mayor of v, Ead India Compamj, 3 State Trials, N. S., 647, and the other 
authorities r.ited in note (a) to s. 108 of the Digest. 

^ Mo;;!e,y’;s J)igest, Introduction, p. clxix. 
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^lahomedans and Hindus respectively were governed by Ch. vi. 
their personal laws, which claimed divine authority^ and 
were enforced by a religious as well as by a civil sanction. 

The object of the East India Company was to make as little Gradual 
alteration as possible in the existing state of things. Accord- 
ingly, the country courts were requirctl, in the administration 

luw. 

of criminal justice, to be guided by Mahomedan law. But 
it soon appeared that there were portions of the Maho- 
inedan law which no (dvilized Government could administer. 

It was impossible to enforce the law of retaliation for murder, 
of stoning for sexual intmorality, or of mutilation for theft, or 
to recognize the incapacity of unbelievers to give evidence in 
cases affe(ding Mahomedans. The most glaring defec'ts of 
Mahomedan law were removed by regulations, and an inter- 
esting picture of the criminal law, so patched and modified, as 
it was administered in the country courts of Bengal about the 
year 1821, is given in Mr. Ilaringtou^s Analysis of the Bengal 
Kegulationsk The process of repealing, amending, and 
sup])lementing the Mahomedan criminal law by enactments 
based on English principles went on until the Mahomedan 
law was wholly superseded by the Indian Penal Code in i860 
A general code of criminal procedure followed in 1861, and 
the process of superseding native by European law, so far as 
the administration of criminal justice is concerned, was com- 
pleted by the enactment of the Evidence Act of 1872. 

With respect to civil rights, Warren Hastings^ plan of 1772 Obser- 
directed, by its twenty-third rule, that 'in all suits regarding naUvV'' 
marriage, inheritance, and casle, and other ^ religious visages 
and institutions, the laws of the Koran with respect to 

^ Soo also Sir R. K. Wilson’s Introduction to Anglo-Maliomcdan Law, 
p, 113 ; and for a description of the criminal law' of India as it existed in 
1852, see the ovidonco given in that year by Mr. F. Millett before the 
Select Comm it too •of tlio House of Lords on the East India Company’s 
Charter. 

It had been previously superseded, in 1827, by a written code in the 
Bombay Presidency (Morley, Digest, Introduction, pp. cliv, clxxvi). 

•’ Tlio use of ' other ’ implies that marriage and iiilieritance were treated 
as religious institutions. 
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‘ ‘t V[. Mahomcdans, and those of the Shaster with respect to Gentus 
(Hindus) shall be invariably adhered to/ ‘Moulavies or 
Brahmins ^ were directed to attend the courts for the purpose 
of expounding the law and giving assistance in framing the 
decrees h 

The famous ^Regulating Act^ of 1773 empowered the 
Governor- General and Council of Bengal to make rules, 
ordinances, and regulations for the good order and civil 
government of the settlement at Fort William (Calcutta) and 
other factories and places subordinate thereto, and in 1780 the 
Ciovernment of Bengal exercised this fower by issuing a code 
of regulations for the administration of justice, which contained 
a section (27) embodying' the provisions and exact words of 
VV arren Hastings^ regulation. A revised code of the following 
year re-enacted this section with the addition of the word 
^ succession.’ 

The* English Act of 1781 (21 Geo. Ill, c. 70), which was 
passed for amending and explaining the Regulating Act, 
recognized and confirmed the principles laid down by AVarren 
Havstings. 

AA hilst empowering the Supreme Court at Calcutta to hear 
and determine all manner of actions and suits against all and 
singular the inhabitants of Calcutta, it provided (s. 17) that 
‘ their inheritance and succession to lands, rents, and goods, 
and all matters of contract and dealing between party and 
j>arty, shall be determined in the ease of Mahomedans by 
the laws and usages of tlic Mahomedans, and in the case of 
Gentus (Hindus) by the laws and usages of Gentus ; and 
where one only of the parties shall be a Mahomedan or 
Gentu, by the laws and usages of the defendant/ It went on 
to enact (s. 1 8) that ‘ in order that regard should be had to the 
civil and religious usages of the said natives^ the rights and 
authorities of fathers of families and masters of families, 
according as the same might liave been exercised by the (jreiitu 
or Mahomedan law, shall be preserved to them respectively 
^ i his flii'oction was repealed by Act XI of 1864. 
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within their said families ; nor shall any acts done in conse- Cii. VI. 
quence of the rule and law of caste respecting the members of 
the said families only be held and adjudged a crime, although 
the same may not be held justifiable by the laws of England.' 
Enactments to the same effect have been introduced into 
numerous subsequent English and Indian enactments ^ 

These provisions of the Act of 17^1, and the corresponding 
provisions of the Act of 1797 relating to the recorders’ courts 
of Madras and Bombay (afterwards superseded by the supreme 
courts, and now by the high courts), are still in force, but 
are not included in tile list of English statutory provisions 
which, under the Indian Councils Act of 1861 (24 & 25 Viet. 

('. 67), Indian legislatures are precluded from altering. Conse- 
quently they are alterable, and have in fact been materially 
affected, by Indian legislation. For instance, the native law 
of contra(?t has been almost entirely superseded by the Contract 
Act of 1872 and other Acts. And the respect enjoined for 
the rights of fathers and masters of families and for the rules 
of caste did not prevent the Indian legislature from abolishing 
domestic slavery or suttee, 

A Bengal regulation of 1832 (VII of 1832), whilst The Lex 
re-enacting the rules of Warren Hastings which had been^'^“'^'^ 
embodied in previous regulations, qualified their application 
by a provision which attracted little attention at the time, but 
afterwards became the subject of considerable discussion*'^. 

It declared that these rules * are intended and shall be held 
to apply to such persons only as shall be (wna JhJe professors 
of those religions at the time of the application of the law 

^ Seo e. g. 37 Geo. Ill, c. 142 (relating to the recorders’ courts at 
Madras and Bombay), ss. 12, 13 ; Bombay Regulation IV of 1827, s. 26 : 

Act IV of 1872, 8. 5 (Punjab), as amended by Act XII of 1878 ; Act HI of 
1:873, s. 16 (Madras) ; Act XX of 1875, .vi. 5 (Central Provinces) ; ActXVIll 
of 1876, 8.3 (Oildb); A-t XII of 1887, s. 37 (Bengal, Nortb-Wostern 
Provinces, and Assam) ; A ct XI of 1889, s. 4 (Lower Burma) ; and clauses 
19 and 20 of tho Charter of 1865 of the Bengal High Courts, the corre- 
sponding clauses of the Madras and Bombay Charters, and clauses 13 and 
14 of the Charter of the Nortli-Westorii Provinces High Court. 

^ Seo Morley’s Digest, Introductitui, pp. clxxiii, clxxxiii. 
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('H. VL to the case^ and were designed for the protection of the rights 
of such persons, not for the deprivation of the rights of others. 
Whenever, therefore, in any civil suit, the parties to such 
suits may be of different persuasions, where one party shall be 
of the Hindu and the other of the Mahomedan persuasion, 
or where one or more of the parties to such suit shall not be 
either of tlie Mahomedan or Hindu persuasion, the laws of 
those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the 
operation of such laws, they would have been entitled. In all 
such cases the decision shall be governed by the principles of 
justice, equity, and good conscience ; it being clearly under- 
stood, however, that this provision shall not be considered as 
justifying the introduction of the English or any foreign law, 
or the application to such cases of any rules not sanctioned by 
those priiKuples.’ 

In the year 1850 the (iovernment of India passed a law 
(XXI of i8;‘;o) of which the object was to extend the principle 
of this regulation throughout the territories subject to the 
government of the East India (Company, It declared tliat 
‘ So much of any law or usage tiow in force within the 
territories subject to the government of the East. India Com- 
pany as inflicts on any person forfeiture of rights or^ property, 
or may be held in any way to impair or affect any right ot* 
inheritance, by reason of his or her renouncing or having been 
excluded fiom the communion of any religion, or being 
deprived of caste, shall cease to be enforced as law in the 
courts of the East India Company, and in the courts estab- 
lished by Royal charter within the said territories.^ 

This Act, which was known at the time of its passing as 
the Lex Loci Act '^, and is still in force, excited considerable 

^ An iittompt liiis recently been made to argue that this phrase was an 
ft' oidental misprint for ^ rights of property.* But tliere seems no founda- 
tion for this suggestion. 

^ Til'S title is a misnonier. It was properly applied to other provisions 
w hich \vt , e paDsequontly drojiped. See the evidence of Mr. Cameron 
before Hi** Seh -t Committee of the House of Lords in 1852. 
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opposition among orthodox Hindus as unduly favouring con- Cn. VL 
verts, and has quite recently been criticized from the Hindu 
point of view with respect to its operation on the guardianship 
of children in a (*ase where one of two parents had been 
converted from Hinduism to Mahomedanism. 

It will have been observed that Warren Hastings^ rule and Law up- 
the enactments based upon it apply only to Hindus and {fprsons ^ 
Mahomedans. There arc, of course, many natives of India 
who are neither Hindus nor Mahomedans, such as the I’ortu- nor 
guese and Armenian Christians, the Parsees, the Sikhs, the jm'dans. 
Jaina^ the Huddhists <Jf Burma and elsewhere, and the Jews. 

The tendency of the courts and of the legislatures has been 
to apply to these classes the spirit of Warren Hastings^ rule 
and to leave them in the enjoyment of family law, except so 
far as they have shown a disposition to place themselves under 
English law. 

When jMountstuart Elphinstone legislated for the terri- Kulos n 
tories then recently annexed to the Bombay Presidency, ui 
Anglo-Indian administrators had become aware that the 
sacred or serni-sacred text-books were not such trustworthy Punjai). 
guides as they had been supposed to be in the time of 
Warren Hastings, and that local or personal usages i)layed 
a much more important part than had previously been 
attributed to them. Accordingly, the Bombay regulation 
deviated from the Bengal model by giving precedence to 
local usage over the written Mahomedan or Hindu lawh 
Ilegulatiou IV of 18^7 (s. 26), which is still in force in the 
Bombay Presidency, directed that ^ The law to be observed 
in the trial of suits shall be Acts of Parliament and regu- 
lations of Govemment applicable to the case ; in the absence 
of such Acts and regulations, the usage of the country in 

' Sir R. K. WAson, Iiilroduction to Anglo-Maliomodan Law, p. 121. 

It is also important to observe tliat tlio Mahomedan criminal law had 
not been introduced into the territories under Bombay to anything like 
the same extent as into Bengal. Bee on this subject the Judicial Loiters 
from Bombay of July 29, 1818, pars. 186 scq., printed in the Reports to 
Parliament on East India Affairs for the year 1819. 
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which the suit arose ; if none such appears, the law of the 
defendant, and, in the absence of specific law and usage, 
justice, equity, and good conscience alone/ The same 
principle has since been applied to the Punjab, which is pre- 
eminently the land of customary law, and where neither 
the sacred text-books of the Hindus nor those of the Maho- 
medans supply a safe guide to the u.sages actually observed. 
In this province the Punjab Laws Act ^ expressly directs the 
courts to observe any custom apj)Iieable to the parties con- 
cerned, which is not contrary to justice, equity, or good 
conscience, and has not been altered*' or abolished by**' law, 
or declared by competent authority to be void. 

Native Chri.stians have for the most part placed themselves, 
or allowed themselves to be placed, under European law. As 
long ago as 1836 the Armenians of Bengal presented a 
petition to the (jovernor-Gcneral, in which, after setting forth 
the destitution of their legal condition, they added, ^As 
Armenians have ceased to be a nation since the year of our 
Lord 1375, and no trace of their own law is now to be 
discovered^, your petitioners humbly submit that the law 
of England is the only one that can, upon any sound principle, 
be allowed to prevail 

The Parsees have obtained the enactment of an intestate 
succession law of their own (XXI of 1863). 

In matters for which neither the authority of Hindu or 
Mahomedan text-books or advisers nor the regulations and 
other enactments of the Govemment supplied suificient 
guidance, the judges of the civil courts were usually directed 
to act in accordance with ^justice, equity, and good con- 
science.^ An Englishman would naturally interpret these 
words as meaning such rules and principles of English law 
as he happened to know and considered applicable to the 

‘ IV of 1873, s. 5, a.*? altered by XII of 1878, s. r. 

“ 'Ibis, of course, is merely the .statement of the Bengal Armenians of 
1836. See Barest", Etudes d’Histoire du Droit, pp. 119 sqq. 

Morkj’s l/igest, Introduction, p. clxxxvii. 
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case ; and thus, under the influence of English judges, native Cn. VT. 
law and usage were, without express legislation, largely 
supplemented, modified, and superseded by English law. 

The inquiries and reports which preceded the Charter Act State of 
of 1833 tli^Gcted attention to the unsatisfactory condition ,,f 

of the law in British India at that time, and, in particular, 
to the frequent difficulty of ascertaining what the law was 1833. 
and where it was to be found. The judges of the Calcutta 
Supreme Court, after describing generally tlie state of the 
law, went on to say : ‘ In this state of circumstances no one 
can pronounce an oj^nioii or form a judgement, however 
sound, upon any disputed right of persons respecting which 
doubt and confusion may not be raised by those who may 
choose to call it in question ; for very few of the public or 
persons in office at home, not even the law officers, can be 
expected to have so comprehensive and clear a view of the 
Indian system as to know readily and familiarly the bearings 
of each part of it on the rest. There are English Acts of 
Parliament specially provided for India, and others of which 
it is doubtful whether they apply to India wholly, or in part, 
or not at all. There is the English Common Law and 
Constitution, of which the application is in many respects 
still more obscure and perplexed; Mahomedan Law and 
Usage; Hindu Law, Usage, and Scripture; Charters and 
Letters Patent of the Crown : regulations of the Government, 
some made declaredly under Acts of Parliament particularly 
authorizing them, and others which are founded, as some say, 
on the general power of Government entrusted to the Company 
by Parliament, and as others assert on their rights as 
successors of the old Native Governments ; some regulations 
require registry in the Supreme Court, others do not ; 
some have effect generally throughout India, others are 
peculiar to one presidency or one town. There are com- 
missions of the Governments, and circular ordei’s from the 
Nizamut Adawlut, and from the Dewanny Adawlut; treaties 
of the Crown ; treaties of the Indian Government ; besides 
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inferences drawn at pleasure from the application of the 

droit and the law of nations of Europe, to a state 

of circumstances which will justify almost any construction of 
it, or cpialification of its force 

It was for the purpose of remedying this unsatisfactory 
state of tilings that an Indian Law Commission was appointed 
under the Charter Act of 1 833, with Macaulay at its head. 
The commission sat for many years, and produced several 
volumes of reports, which in some cases supplied the, basis of 
Indian legislation. But it was not until i860 that the Indian 
Penal Code, its most important achievement, was placetl on 
the Indian Statute Book. The first edition of the ('’ode of 
(^ivil Procedure liad been passed in j 839, and tlie first edition 
of the Code of Criminal Procedure was passed in 1861 “. The 
law of procedure lias been supplemented by the Evidence Act 
(I of 1872) and the Limitation Act (XV of 1877), and by 
the Specific Belief Act (I of 1877), which stands on the border- 
land of substantive and adjective Jaw. These Acts apply to 
all persons in British India, whether European or native, and 
wholly displace and supersede native law on the subjects to 
which they relate. 

But when the time came for codifying the substantive civil 
law, it was found necessary to steer clear of, and make 
exceptions with respect to, important branches of native law. 

The Indian Succession Act, 1865 (X of 1863), which is 
based on English law, is declared by s. 2 to constitute, subject 
to certain exceptions, the law of British India applicable to all 
eases of intestate or testamentary suc(*ession. But the ex- 
ceptions are so wide as to exclude almost all natives of India. 
The provisions of the Act are declared (s. 331) not to apply to 
the property of any Hindu, Mahomedan, or Buddhist. And 
the Government of India is empowered (s. ^532) to exempt by 
executive order from the operation of the whole or any part 
of the Act the members of any race, sect, or tribe in British 


' Hansard (1833), xviii. 729. 

^ 1 jiuse are now represented by Acts XIV and X of 1882. 
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India, to whom it may be considered impossible or inexpedient Cir. VI. 
to apply those provisions. Two classes of persons have 
availed themselves of this exemption — Native Christians in 
Coorg, and Jews in Aden, The former class wished to retain 
their native rules of succession, notwithstanding their con- 
version to Christianity. The Jews of British India had 
agreed to place themselves under the Act, but it was not 
until some twenty years after the Act had become law that 
the Jews, of Aden, who lived in a territory which is techni- 
cally part of British India, but who still observed the Mosaic 
law •of succession \ discovered that they w^ere subject to 
a n(‘w law in the matter of succession. They petitioned to 
be released from its provisions, and were by executive order 
remitted to the PentateiKdi. 

The operation of the Indian Succession Act has, however, 
been extended by subsequent legislation. 

The Oudh Estates Ad, 18(89 (I of 1869), expressly enabled Oudh 
the talu([dars of Oudh to dispose of their estates by will, and 
applied certain provisions of the Indian Succession Act to 
their wills. 

The Hindu Wills Act (XXI of 1870) applied certain of Hindu 

.. . . Wills A(/t. 

its provisions — 

(1) To all wills and codicils made by any Hindu, Jaina, 

Sikh, or Buddhist, on or after September i, 1870, 
within the territories subject to the Tjieutenant-Oovernor 
of Bengal, or the lo(*al limits of the ordinary original 
civil jurisdiction of the High Courts of Judicature of 
Madras and Bombay; and 

(2) To all such wills and codicils made outside those 
territories and limits so far as relates to immovable 
property situated within those territories or limits. 

But nothing in the Act is to 

(3) Authorize a testator to bequeath property which he 
could not have alienated Infer vivos ; or 

^ See tlic rulings in Zoloiilnduid’s case, Numbers xxvii. 6, xxxvi. i ; and 
tlio chapter on Le Droit Israiilite in Dareste, Etudes dTlistoire du Droit. 
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(4) Deprive any persons of any right of maintenance of 
which, but for the Act, he could not deprive them 
by will ; or 

(5) Affect any law of adoption or intestate succession; 
or 

(6) Authorize any Hindu, Jaina, Sikh, or Buddhist to 
create in property any interest which he could not have 
created before September i, 1S70. 

The Probate and Administration Act, 1881 (V of t88i), 
which extends to the whole of British India, applies most of 
the rules in the Succession Act, 186/;, with respect to piiobate 
and letters of administration, to the case of every Hindu, 
Mahomedan, Buddhist, and person exempted under s. 332 
of the Indian Succession Act, dying on or after April j, 
1881 (s. 2). 

The same section provides that a court is not to receive 
application for probate or letters of administration until the 
local Government has, with the previous sanction of the 
Governor-General in (.^ouncil by notification in the official 
‘ Gazette,^ authorized it so to do. Su(*h notifications have 
been since given by the local Governments. The Act, 
however, is merely a permissive measure, and authorizes, 
but does not require, application for probate or administration. 
And it must be remembere<l that Hindus do not, as a rule, 
make wills. 

The Indian Contract Act (IV of 1872) does not cover the 
whole field of contract law, but, so far as it extends, is general 
in its application, and supersedes the native law of contract. 
However, it contains a saving (s. 2) for any statute, Act, or 
regulation not thereby expressly repealed, and for any usage 
or custom of trade or imudent of contract not inconsistent 
with its provisions. The saving for statutes has been held 
to include the enactment of George III, under which matters 
of contract are, within the presidency towns, but not else- 
where, cirectod to be regulated by the personal law of the 
party, and thus, paradoxically enough, certain rules of Hindu 
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law have maintained their footing in the last part of British Cii. vi. 
India where they might have been expected to survive h 

The Negotiable Instruments Act, 1881, which corresponds Negotiable 
to and formed the precedent for the English Bills of Exchange ments Aot. 
Act, extends to the whole of British India, but is declared 
(s. i) not to affect any local usage relating to any instru- 
ment in an Oriental language. It therefore preserves tlie 
customary rules as to the construction and effect of ^ hundis,’ 
or native bills of exchange and promissory notes, excej^t so 
far as those rules are excluded by the agreement of the 
parties ® 

The Transfer of Property Act, 1882, which lays down i 
rules with respect to the sale, gift, exchange, mortgage, and pg^y AcL 
leasing of land, and on other ])oints supplements the Contract 
Act, does not apply to the Punjab or to Burma (except the 
town of Rangoon) ; and, within the parts of India to which 
it extends, it reserves, or keeps in operation, native rules and 
customs on certain important subjects. For instance, nothing 
ill the Act is to affect the provisions of any enactment not 
thereby expressly repealed, e.g. the Indian Acts wliich 
expressly save local usages in the Punjab and elsewhere. 

And nothing in the second chapter, which relates to the 
transfer of property by the act of parties, is to affect any 
rule of Hindu, JIahomedan, or Buddhist law (s. 2). The 
provisions as to mortgages recognize and regulate forms of 
security in accordance with native as well as English usage. 

Local usages with respect to apportionment of rents and other 
periodical payments (s. 36), mortgages (s. 98), and leases 
(ss. 106, 108), are exjiressly saved. And finally, there is 
a general declaration (s. 117) that none of the provisions 
of the chapter relating to leases are to apply to leases for 
agric'ultural purposes, except so far as they may be applied 
thereto by the local Government, with the sanction of the 

' Soe note (a) to a. 108 of Digest, 

* It is said, however, that the Indian banks refuse to discount huiidis 
unless the parties agree to be bound by the Act, 
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Government of India. Tlius the application of these pro- 
visions is confined within very narrow limits. The law 
relating to the tenure of agricultural land is mostly regulated 
by special Acts^ such as the Bengal Tenancy Act (VIII of 
i 8(S5), and the similar Acts for other provinces. 

The Indian Trusts Act, 1882 (11 of 1882), which codifies 
the law of trusts, does not apply to the province of Bengal or 
to the Presidency of Bombay. And nothing in it is to affect 
the rules of Mahomedan law as to v'a]xj\ or the mutual 
relations of the members of an undivided family as determined 
by any customary or personal law, or® to ap])ly to puljic or 
private religious or charitable endowments (s. i). 

The Indian Easements Act, 1882 (V of 1882), which is in 
force in mosit parts of India outside Bengal also embodies 
principles of English law, but is not to derogate from certain 
Government and customary rights (s. i). 

The (Guardian and Wards Acts, 1890 (Vlll of 1890), 
which declares the law with respect to the appointment, duties, 
rights, and liabilities of guardians of minors -, provides (s. 6) 
that, in the case of a minor who is not a Jhiropean British 
subject, nothing in the Act is to be construed as taking away 
or derogating from any ])Owor to a])])oint a guardian which is 
valid by the law to which the minor is subject. And in the 
appointment of a guardian the court is, subject to certain 
directions, to be guided by what, coufildaiUj wif/i iha law to 
which the minor m* fmhjecf, apj)ears in the circumstances to be 
for the welfare of the minor (s. 17). 

The law of torts or civil wrongs, as administered by the 
courts of British India, whether to Euroj)cans or to natives, 
is practically English law. TJic draft of a bill to codify it 


’ Its (>p<Tatioii was uxteiidud by Act VIII of 1891. 

^ The of majority for jK'rsons domicilod in Bivtish India is by 
A 't IX <‘f 1875 (as aiuondcdby s. 52 of Act Vlll of 1890) (ixed at idglitocm, 
except wliere })efore tlio attaiiiiiH'ut of I hat a guardian lias been 
appoitiMid Tor the minor by tlio court, or Ijis property lias been placed 
under tlio superinteiidenco of iJie Court of Wards, in whicli case the 
minority last;, until twenty-one. 
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was prepared some years ago, but the measure has never been Ch. vi. 
introduced. 

If we survey the whole field of law, as administered by the Subjects to 
British Indian courts, and examine the extent to which Englisli 
it consists of English and of native law respectively, we shall 
find that Warren Hastings^ famous rule, though not binding spoctivcly 
on the Indian legislatures, still indicates the class of subjects 
with which the Indian legislatures have been chary of inter- 
fering, and which they have been disposed to leave to the 
domain of native law and usage. 

Thfi criminal law and the law of civil and criminal procedure 
are based wholly on English principles. So also, subject to 
some few exceptions \ are the law of contract and the law of 
torts, or civil wrongs. 

But within the domain of family law, including the greater 
part of the law of succession and inheritance, natives still 
retain their personal law, either modified or formulated, to 
some extent, by Anglo-Indian legislation. Hindus retain 
their law of marriage, of adoption, of the joint family, of 
partition, of succession. Mahomedans retain their law of 
marriage, of testamentary and intestate succession, and 
of wa/if or quasi -religious trusts. The important branch 
of law relating to the tenure of land, as embodied in the 
Rent and Revenue Acts and regulations of the different 
provinces, though based on Indian customs, exhibits a struggle 
and compromise between English and Indian principles. 

It will have been seen that the East India Coni[)any began Att^ mpi 
by attempting to govern natives by native law, hinglishmon natives by 
by English law. This is the natural, system to a})ply in a ’ 

conquered country, or in a vassal State — that is to say, in 
a State where complete sovereignty has not been assumed by law. 
the dominant power. It is the system which involves the 
least disturbance. It is the system which was applied by 

^ 0. g. the Mahom<'dan rules as to the right of pre-emption, which are 
expiessly recognized by the runjab Laws Act, 1872 (as amended by 
Act XII of 1878^ and l)y the Oudh Laws Act, 1876. 

D d 
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the barbarian conquerors of the provinces of the Roman 
Empire, and which gave rise to the system of personal law 
that plays so large a part in the long history of the decay 
of that empire. It appears to be the system now in force 
in Tunis, where the French have practically established an 
exclusive protectorate, and where French law appears to be 
administered by French courts to Frenchmen and European 
foreigners, and Mahomedan law by Mahoinedan courts to 
the natives of the country. It is the system which is applied, 
with important local variations, in the Rritish protectorates 
established in different parts of the w/)rld over uncivilized or 
semi-eivilized countries. The variations are important, because 
the extent to whicli native laws and usages can be recognized 
and enforced depends materially on the degree of civilization 
to which the vassal State has attained. 

The system broke down in India from various causes. 

In the first place there was the difficulty of ascertaining 
the native law. 

Warren Hastings did his best to remove this difficulty by 
procuring the translation or compilation of standard text-books, 
such as tlic Iledaya, the Sirajiyah, and the Sharifyah for 
Mahomedan law, the Code of Manu, the JMitaksliara, and 
the Dayabhaga for Hindu law, and by enlisting the services 
of native law officers as assessors of the Company's courts. 
His regulations were based on the assumption that the natives 
of India could be roughly divided into Mahomedans and 
Gentus, and that there was a body of law applicable to these 
two classes respectively. But this simple and easy classifica- 
tion, as we now know, by no means corresponds to the facts. 
There are large (dasses who are neither Mahomedans nor 
Hindus. There are various schools of Mahomedan law. 
There arc Mahomedans whose rules of inheritance are based, 
not on th() Koran, but on Hindu or other non-Mahomedan 
usages. Hinduism is a term of the most indefinite import. 
Hiffercjit text-books are recognized as authoritative in different 
parts of India and among different classes of Hindus. Even 
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where they are so recognized, they often represent what the Cn. Yl. 
compiler thought the law ought to be rather than what it 
actually is or ever was. Local, tribal, caste, and family 
usages play a far larger part than had originally been sup- 
posed, and this important fact has been recognized in later 
Indian legislation. 

Then, the native law, even where it could be ascertained, 
was defective. There were large and important branches of 
law, such as the law of contract, for which it supplied 
insufficient guidance. Its defects had to be supplied by 
Englisii judges and lAagistrates from their remembrance, 
often imperfect, of principles of English law, wliicli were 
applied under the name of justice, equity, and good con- 
science. 

And lastly, native law often embodied rules repugnant to 
the traditions and morality of the ruling race. An English 
magistrate could not enforce, an English Government could 
not recognize, the unregenerate criminal law of Indian 
Mahomedanism. 

Thus native law was eaten into at every point l)y English 
case law, and by regulations of the Indian legislatures. 

lienee the chaos described in the passage quoted above from 
the report of the Calcutta judges. 

This chaos led up to the period of codification, which was Reason for 
ushered in by Macaulay ^s Commission of 1833, which, tion. 
after the lapse of many years, bore fruit in the Anglo-Indian 
codes. 

In India, as elsewhere, codification has been brought about 
by the pressure of practical needs. On the continent of 
Europe the growth of the spirit of nationality, and the 
consequent strengthening of the central Government and 
fusion of petty sovereignties or half-sovereignties, has 
brought into strong relief the practical inconvenience arising 
from the co-existence of diiBFerent systems of law in a single 
State. Hence the French codes, the Italian codes, and the 
German codes. If codification has lagged behind in England, 

Dd Si 
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it has been largely, perhaps mainly, because England acquired 
a strong central Government, and attained to pmctical unity 
of law, centuries before any continental State 

In India it became necessary to draw up for the guidance 
of untrained judges and magistrates a set of rules which 
they could easily understand, and which were adapted to the 
circumstances of the country. There has been a tendency, on 
the one hand, to overpraise the formal merits of the Indian 
codes, and on the other to underrate their practical utility as 
instruments of government. Their workmanship, judged by 
European standards, is often rough, bitt they are on ther whole 
well adapted to the conditions which they were intended to 
meet. An attempt has been made to indicate in this chapter 
the extent to which they have supplanted or modified native 
law and custom. 

It has often been suggested that the process of codification 
should be deliberately extended to native law, and that an 
attempt should be made, by means of codes, to define and 
simplify the leading rules of Hindu and Mahomedan law, 
without altering their substance. Sir lioland Wilson, in 
particular, has recently pleaded for the codification of Anglo- 
Mahomedan law. There is, however, reason to believe that 
he has much underrated the dlflicultics of such a task. Those 
difllculties arise, not merely from the tendency of codification 
to stereotype rules which, under the silent influence of social 
and political forces, are in process of change, but from the 
natural sensitiveness of Hindus and Mahomedans about 
legislative interference with matters closely touching their 
religious usages and observances, and from the impossibility 
in many cases of formulating rules in any shape which will 
meet with general acceptance. It is easy enough to find an 
enlightened Hindu or Mahomedan, like Sir Syed Ahmed 
Khan, who will testify to the general desire of the natives 
to have their laws codified. The dilliculty begins when a 

^ Soc the article on Codification in tho Encyclopaedia of the Laws of 
England. 
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particular code is presented in a concrete form. Even in the Cji. vj. 
case of such a small community as the Khojas, who have 
contrived to combine adhesion to the Mahomedan creed 
with retention of certain Hindu customs, it has, up to this 
time, been found impossible to frame a set of rules of in- 
heritance on which the leaders of the sect will agree. And 
any code not based on general agreement would either cause 
dangerous discontent or remain a dead letter. The misconcep- 
tions which have arisen about the recent Guardians and 
Wards Act, the authors of which expressly disavowed any 
intention of altering dative law, illustrate the sensitiveness 
which prevails about such matters. 

And what, after all, is a code? It is a text-book enacted Codes and 
by the legislature. Several of the Anglo-Indian codes extend 
only to particular provinces of British India. But, as clear 
and accurate statements of the law, they possess much 
authority in the provinces to which they have not been 
foimally extended. Indeed, it was Sir Henry Mainers view 
that the proper mode of codifying for India was to apply 
a code in the first instance to a particular province, where 
its enactment would meet with no opposition, and gradually 
extend its operation after the country had become familiarized 
with its contents, and accepted it as a satisfactory statement 
of the law. When this stage had been reached, what had 
been used as a text-book might be converted into a law. 

Now, the author of a text-book enjoys many advantages over 
the legislators who enact a code. He can guard himself by 
expressions such as ^it is doubtful whether^ and ^ there is 
authority for holding.^ And he can correct any error or 
omission without going to the legislature. If a digest such 
as Sir Roland Wilson^s obtains general acceptance with the 
courts which j^ave to administer Anglo-Mahomedan law, 
it will supply an excellent foundation for a future code of 
that law. But the time for framing such a code has not 
yet arrived. 



CHAPTER VIT 


BRITISH JURISDICTION IN NATIVE STATES 

It seems desirable to consider, somewhat more fully than 
has been possible within the compass of the foregoing 
chapters, the powers of the Indian legislative, executive, 
and judicial authorities with respe(;t to persons and things 
outside the teiTitorial limits of British India, particularly 
in the territories of the Native States of India. For this 
purpose it may he convenient to examine, in the first instance, 
the principles applying to extra-territorial legislation in 
England, and then to consider what modifications those 
principles require in their application to India. This is 
the more important because the Indian Act regulating the 
exercise of extra-territorial jurisdiction was to a great extent 
copied from the English Act which had been passed for 
similar purposes. 

I'ciritwrial Parliamentary legislation is primarily territorial. An Act 
i)f'parii.a- ^f Parliament prima facie applies to all persons and things 
Dgish-^ within the United Kingdom, and not to any persons or 
^inn. things outside the United Kingdom’. In exercising its 

power to legislate for any part of the Queen's dominions 
Parliament is guided both by constitutional and by practical 
considerations. It docs not legislate for a colony having 
responsible government, except on matters uliicli are clearly 
Imperial in their nature, or are beyond the powers of the 

’ >Iee R. V. Jamem, [1896] a Q. B. 425, 430 ; Ilardcastlo on Statute Law 
(211(1 ediiiun), ch, vii, 
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colonial legislature. And, apart from constitutional con- Ch. VII. 
siderations, it is reluctant to deal with matters which are 
within the competence of a local legislature. 

In dealing with persons and things outside the Queen^s Principlos 
dominions Parliament is always presumed to act in acicordance 
with the rules and principles of international law, and its 
enactments are construed by the courts accordingly. Ittion. 
would be contrary to the received principles of international 
law } regulating the relations between independent States for 
Parliament to pass a law punishing a foreigner for an offence 
comnfitted on foreign territory, or setting up courts in foreign 
territory. It would not be contrary to those principles for 
Parliament to pass a law punishing a British subject for an 
offence committed in foreign territory, or giving Jinglish or 
other British courts jurisdiction in r(‘spect of offences so 
committed. But Parliament is reluctant, more reluctant 
than the legislatures of continental States, to legislate with 
respect to offences committed by British subjects in foreign 
territory. Its reluctance is based partly on the traditions 
and principles of English criminal law, as indicated by the 
averment that an offence is committed against the peace of 
the Queen, an expression inappropriate to foreign territory, 
and by the rules as to venue and local juries; partly on 
the practical inconvenience of withdrawing offences from the 
cognizance of local courts to a court at a distance from the 
scene of the offence and from the region in which evidence 
is most readily obtainable. The difficulty about evidence is 
felt more strongly by British courts than by the courts of 


^ i.e. to tho principlos of international law as umlorstood and 
recognized by England and the United States. But continental States 
have assorted the right to punish foreigners for oflences committed in 
foreign territories, especially for acts whicli attack the social existence of 
tho State in question and endanger its security, and are not prov’ ^ed 
against by tho penal law of tlio country in tho territory of which they 
have taken place. Westlake, International Law, p. 127. And the prin- 
ciples of European international law cannot he applied, except with 
serious modifications, to States outside the European or Western family 
of nations. 
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some other countries, where there is less reluctance to try 
offences on paper evidence 

These general principles appear to be consistent with the 
canons for the construction of statutes recently laid down 
in an important case ^ : — 

* It may be said generally that the area within which a statCite 
is to operate, and the persons against whom it is to operate, are 
to be gathered from the language and purview of the particular 
statute. But there may be suggested some general rules — for 
instance, if there be nothing which points to a contrary intention, 
the statute will be taken to apply only to the United Kingdom. 
But whether it be confined in its operation to the United 
Kingdom, or whether, as is the case here ‘\ it be applied to the 
whole of the Queen^s dominions, it will be taken to aj)ply to all 
tlie persons in the United Kingdom, or in the Queen’s dominions, 
as the case may be, including foreigners who during their residence 
there owe temporary allegiance to Her Majesty. And, according 
to its context, it may be taken to apply to the Queen a subjects 
everywhere, whether within the Queen’s dominions or without. 
One other general canon of construction is this — that if any con- 
struction otherwise bo possible, an Act will not be construed as 
aj)plying to foreigners in respect to acts done by them outside the 
dominions of the sovereign power enacting. That is a rule based 
on international law, by which one sovereign power is bound to 
respect the subjects and the rights of all other sovereign powers 
outside its own territory.’ 

Under these circumstances the classes of cases in which 
Parliamentary legislation has given jurisdiction to British 
courts in respect of offences committed out of British territory 
are not numerous. The most important, of them are as 
follows : — 

(i) Offences committed at sea. 

^ As to the principles on which different States have exorcised their 
powers of punishing offences committed ahroud, see Heffter, Droit 
International (fourth French edition), p. 86, note G. Where an offender 
has escaped from the country in which tlie offence was committed ho can 
often be hundod over for trial under the Extradition Acts, 1870 to 1895, 
which apply as between British and foreign territory, or under the 
Fugitive Offenders Act, 1881, which applies as between* different parts of 
tho Britisli dominions. Thus the procedure under these Acts often 
supplies a substitute for the exercise of extra-territorial jurisdiction. 

Jt. V. Jameson j [1896] 2 Q. B. 425, 430, Judgement of Lord Russell, 
L.C.J-, on demurrer to indictment. 

“ iSee 33 & 34 Viet. c. 90, s. 2. 
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( 2 ) Treason. Ch.VIL 

(3) Murder and manslaughter. 

(4) Slave trade offences. 

(5) Offences against the Explosive Substances Act^ 1883. 

(6) Offences, such as forgery and perjury, committed abroad 

with reference to proceedings in some British court. 

(7) Bigamy. 

(8) Offences against certain provisions of the Foreign 

Enlistment Act, 1870. 

(i) The exercise by English courts of jurisdiction in re- Offenct» 
spect*of offences comrifitted on the high seas arises from the 
necessities of the case, i. e. from the absence of territorial 
jurisdiction. These offences, being committed outside the 
body of any English county, could not be dealt with by the 
ordinary criminal courts of the country, in the exercise of 
their ordinary criminal jurisdiction. They were originally 
dealt with by the court of the admiral, but are now, under 
various enactments, triable by ordinary courts of criminal 
jurisdiction as if committed within the local jurisdiction of 
those courts h 

The jurisdiction extends to offences committed on board 
a British ship, whether the ship is on the open sea or in 
foreign territorial waters below bridges, and whether the 
offender is or is not a British subject or a member of the 
crew, and although there may be concurrent jurisdiction in 
a foreign court The principle on which Parliament exercises 
legislative, and the courts judicial, powers, is that a British 
ship is to be treated as if it were an outlying piece of British 
territory Theoretically, Parliament might, without bringing 
itself into conflict with the rules of international law, legislate 

‘ See 4 & 5 Will. IV, c. 36, s. 22 ; 24 & 25 Viet. cc. 94 and 97 ; 57 & 58 
Viet. c. 60, s. 684 ; and as to the Colonics, 12 & 13 Viet. e. 96. 

2 E. V. A'nderso^, L. R. i C. C. R. 161 ; li. v. Carr, 10 Q. B. D. 76. Th i rule 
is subjoet to modifications in the case of alien enemies, or aliens on board 
English ships against their will. See Stephen, History of the Criminal 
Law, ii. 4-8. 

* The analogy is not complete. For instance, a British ship in foreign 
territorial waters is, or may be, subject to a double jurisdiction. 
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Ch. Vir, in every case in respect of an offence committed by a British 
subject on board a foreign ship when on the high seas. But 
it has abstained from doing so in cases where the British 
subject is a member of the crew of the foreign ship, because 
he may be treated as having accepted foreign law for the time, 
and because of the practical difficulties which would arise 
if members of the same crew were subject to two different 
laws in respect of the same offence. 

The principles on which Parliament has exercised its legis- 
lative powers v/ith respect to offences on board ship are 
illustrated by ss. 686 and 687 of the Merchant Shipping Act, 
1894 (57 & 58 Viet. c. 60), which run as follows : — 

‘ 686. — (i) Where any person, being a British subject, is charged 
with liaving committed any odence on board any Brilisli sliip on 
the higli seas, or in any foreign port or harhoui*, or on l)0ard any 
foreign ship to wliich he docs not belong, or, not being a British 
subject, is charged with liaving committed any olfence on lioard 
any British ship on tlie higli seas, and tliat person is found witliin 
the jurisdiction of any court in Her Majesty’s dominions, wliicli 
would have had cognizance of the offence if it had been committed 
on hoard a Ih itish ship within the limits of its ordinary jurisdiction, 
that court shall have jurisdiction to try the offence as if it had been 
so committed. 

12 k 13 ‘(2) Nothing in this section shall affect the Admiralty Offences 

Viot. c. 96. (Colonial) Act, 1849. 

‘687. All offences against pioperty or person committed in or 
at any place either ashore or afloat out of Her Majesty’s dominions 
by any master, seaman, or ap}»rentice, who at the time when the 
offence was committed is, or within thi’ce months previously has 
been, employed in any Britisli ship, shall he deemed to be offences 
of llie same nature respectively, and be liable to the same punish- 
ment respectively, and be inquired of, heard, tried, determined, 
and adjudged in the same manner and by the same courts and in 
the same places as if tliose offences had been committed within the 
jurisdiction of the Admiralty of England; and the costs and 
expenses of the prosecution of any such offence may bo directed 
to bo paid as in the case of costs and expenses of prosecutions for 
offences committed within the jurisdiction of the Admiralty of 
England.’ « 

Section 689 gives powers of arrest, &c., in cases where 
jurisdiction may be exercised under s. 687. 

It will be observed that s. 686 draws a distinction 
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between British subjects and others, and between British Ch. VII. 
subjects who do, and tliose who do not, belong to a foreign 
ship. The terms in which s. 687 are expressed are very 
wide, and it is possible that English courts in construing 
them would limit their application with reference to the 
principles of international law. See the remarks in v. 
Anderson, where the case was decided independently of the 
enactment reproduced by this section 

(2) Treason committed abroad is triable in England under Treason, 
an Act of 1543-4 (35 Henry VIII, c. 2). Treason, if com- 
mitted in the territory of a foreign State, may very possibly 

not be an offence against the law of that State, and therefore 
not be punishable by the courts of that State. 

(3) Murder committed by a British subject in foreign Murder 
territory was made triable in England under a special com- 
mission of oyer and terminer by an Act of Henry VI TI (33 
Henry VIII, c. 23). It was by a special commission under 

this Act that Governor Wall was, in 1802, tried and convicted 
of a murder committed in 1782^. The Act was extended by 
an Act of 1803 (43 Geo. Ill, c. 113, s. 6) to accessories before 
the fact and to manslaughter. Both these enactments were 
repealed by an Act of 1828 (9 Geo. IV, c. 31), which re-enacted 
their provisions with modifications as to procedure. The Act 
of 1828 was repealed and reproduced with modifications by an 
enactment in one of the consolidating Acts of 1861 (24 & 25 
Viet. c. 100, s. 9), which is the existing law. 

(4) Offences against the Slave Trade Acts are triable by Slnvo 
English courts if committed by any person within the Queen^s offences, 
dominions or by any British subject elsewhere (see 5 Geo. IV, 

c. 1 14, ss. 9, 10). 

^ Piracy by the law of nations, committed on the open sea, whether by 
a British subject or not, is triable by an English court une..i the 
criminal jurisdiction derived from tho Admiralty. But this jurisdiction 
is not conferred by any sj^cial statute. As to what constitutes piracy jwre 
gentium^ see Attorney-General for the Colomj of Hong Kong v. Kwok-a-Sing^ L. K. 

5 P. C. 179, 199 (1873), and Stephen, History of the Criminal Law, ii. 27. 

* Stephen, History of the Criminal Law, ii. 2. 
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Cii. VII. (5) Offences against the Explosive Substances Act, 1883 
Offences ( 4 ^ ^ 47 3 )> (>ffences by dynamiters, are triable 

by English courts when committed by any person in any part 
sive Sub- of the Qucen^s dominions or by any British subject elsewhere. 
Act. (^) Offences such as forgery and perjury, when committed 

Forgery vvith reference to proceedings in English courts, are triable by 
l)erjury. those courts (see, e. g., 52 & 53 Viet. c. 10, s. 9). 

IJjgamy. (^j Under s. 57 of the Offences against the Person 
Act, 1861 (24 & 25 Viet. c. 100), bigamy is punishable in 
England or Ireland, whether the bigamous marriage has 
taken place in England or Ireland ^or elsewhere^ but the 
section is not to extend to any second marriage contracted 
elsewhere than in England or Ireland by any other than 
a subject of Her Majesty. 

Foreign (8) The Foreign Enlistment Act, 1870 (33 & 34 Viet, 
ment Act. 9 ^); declared by s. 2 to extend to all the dominions of Her 
Majesty, including the adjacent territorial waters, and some 
of its provisions, e. g. ss. 4, 7, extend to offences committed 
by any person being a British subject within or without 
Her Majesty ^s dominions. The construction and operation 
of this Act were commented on in the recent case of 11 , v. 
Ja?/ieso 7 i, [1896] 2 (i. B. 425. 

Conclu- The conclusions to be drawn from the enactments and the 
to Pariia- reported decisions appear to be — 

consistent with the principles of inter- 
ior extra- national law regulating the relations between independent 
territorial • .1. i o, 1 1 i. t i • f 

offences. civiJized States^ tor English courts to exercise, or tor 

Parliament to confer, jurisdiction in respect of offences 
committed by foreigners in foreign territory. am 
not aware,’ says the late Mr. Justice Stephen, ^of 
any exception to the rule that crimes committed on land 
by foreigners out of the United Kingdom are not 
subject to the criminal law of England, except one 
furnished by the Merchant Shipping Act of 1854 (17 
& 18 Viet. c. 104, s. 267). There may be exceptions 

\ But SCO the qualifying note above, p. 407, 
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in the orders made under the Foreig^n Jurisdiction Ch. VII. 
Actsh^ — - 

(2) English courts are unwilling to exercise, and Parliament 
is unwilling to confer, jurisdiction in respect of offences 
committed by British subjects in foreign territory, 
except in special classes of cases. 

With respect to offences committed in British territory and 
abetted in foreign territory, or vice versa, it is difficult to lay 
down any general proposition which does not require numerous 
qualifications. 

In, the case of felc4iies committed in England or Ireland 
and aided in foreign territory, the law is settled by the 
Accessories and Abettors Act, 1861 (24 & 25 Viet. c. 94, s. 7), 
which enacds that where any felony lias been completely 
committed in Jhigland or Ireland, the offence of any person 
who has been an accessory, either before or after the fact, 
to the felony, may be dealt witli, inquired of, tried, determined, 
and punished by any court whicli has jurisdiction to try the 
principal felony, or any felonies committed in any county 
or place in which the act by reason whereof that person has 
become accessory has been committed ; and in any other case 
the offence of an accessory to a felony may be dealt with, 
inquired of, tried, determined, and punished by any court 
whicli has jurisdiction to try the principal felony or any 
felonies committed in any county or place in which the 
person being accessory is apprehended, or is in custody, whether 
the principal felony has been committed on the sea or on the 
land, or begun on the sea or completed on the land, or begun 
on the land or comph^ted on the sea, and whether within 
Her Majesty’s dominions, or without, or partly within Her 
Majesty^s dominions, and partly without. But there is no 

similar comprehensive enactment with respect to misdemeanours, 

• 

^ History of Criminal Law, ii. 12. Soclion 267 of tho Act of 1854 is 
now represented by s. 687 of the Act of 1894 noticed above. As to the 
orders under the Foreign Jurisdiction Acts, soo below, pp. 425, 434. There 
may also be an exco[)tion in tlio case of a breach of duty to the Crown 
committed abroad by a foreign servant of the Crown. 
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Ch. VII. and it is obvious that different considerations would apply in 
the ease of such breaches of statutory regulations as are not 
necessarily offences by the law of another country. 

As to offences committed in foreign territory and instigated 
or aided in England, questions of great importance and 
delicacy have arisen. These questions were raised in the 
famous case of 7 ?. v. Bernard^ y and are touched on by 
the late Mr. Justice Stephen in his History of Criminal 
Law. ITis conclusion is that, ^ whatever may be the merits 
of the case legally, it seems to be clear that the legislature 
ought to remove all doubt about it by putting crimes com- 
mitted abroad on the same footing as crimes committed in 
England, as regards incitement, conspiracy, and accessories 
in England. Exceptions might be made as to political 
offences, though I should be sorry if they were made wide/ 
Tlie English legislature has, however, never gone so far as 
to adopt these conclusions in general terms, though it has 
declared the law in particular cases. Thus, with respect 
to murder and manslaughter, the Offences against the 
Person Act, 1861 (24 & 25 Viet. c. 100, ss. 4, 9), has enacted 
in substance that persons who conspire in England to 
murder foreigners abroad, or in England incite people to com- 
mit murder abroad, or become in England accessories, whether 
before or after the fact, to murder or manslaughter com- 
mitted abroad, shall be in the same position in every respect 
as if the crime committed abroad had been committed in 
England. 

As to theft, it was decided in 1861 on a question which 
arose under an Act of 1827 (7 & 8 Geo. IV, c. 29), that 
where goods arc stolen abroad, e. g. in Guernsey, there 
could not be a conviction for receiving the goods in England, 
and this decision was considered applicable to cases under 


* I Foster and Fiiilason, 240 (1858). This case, which arose out of the 
Orsini conspiracy, will bo included in the forthcoming volume (voL 8) of 
the State Trials, New Series. 

^ T^'cg. V. Mruielf ii Cox C. C. 207. 
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the Larceny Act, 1861 (24 & 25 Viet. c. 96), by which the Cii. viL 
Act of 1827 was replaced. This loophole in the criminal 
law has now been stopped by the Larceny Act, 1896 (59 
& 60 Viet. c. 52), which punishes receipt in the United 
Kingdom of property stolen outside the United Kingdom. 

A similar question arose at Bombay in 1881 ^ on the con- 
struction of ss. 410 and 41 1 of the Indian Penal Code; and it 
was held by tlie majority of the Court that certain bills of 
exchange stolen at Mauritius, where the Indian Penal Code 
was not in force, could not be regarded as stolen property 
withip the meaning pf s. 410 so as to make the person 
receiving them at Bombay liable under s. 411. In order 
to meet this decision. Act VIII of 1882 amended the 
definition of stolen property in s. 410 of the Penal Code by 
adding the words ^ whether the transfer has been made, or 
the misappropriation or breach of trust has been committed, 
within or without British India.' The arguments and 
judgements in the Bombay case deserve study with reference 
not merely to the existing state of the law, but to the 
principles on which legislation should proceed. Legislation 
with respect to oflFcnees committed in foreign territory and 
instigated or aided in British territory will require careful 
consideration, especially in its apjdication to foreigners, and 
with reference to minor offences, which may be innocent acts 
under the foreign law. 

Under the Orders in Council made in pursuance of the Foreign 
successive Foreign Jurisdiction Acts British courts have lion Arts, 
been established and British jurisdiction is exercised in 
numerous foreign territories in respect not only of British 
subjects, but of foreigners, i. e. in cases to which Parlia- 
mentary legislation would not ordinarily extend. But this 
jurisdiction, though recognized, confirmed, supported, and 
regulated by Acts of Parliament, derives its authority 
ultimately, not from Parliament, but from powers in- 
^ Etnpress v. S. Mo<yrga Oietty^ I. L. R. 5 Bom. 338. 
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Ch. VII. herent in the Crown or conceded to the Crown by a foreign 
State ^ 

Original of The jurisdiction arose historically out of the arrangements 
i^urLsdk- J^^ve been made at various times between the Western 

Tho ca i rulers of Constantinople. These arrangements 

tulations. date from a pcyiod long before the capture of Constantinople 
by the Turks. As far back as the ninth and tenth centuries 
the Greek I^mperors of Constantinople granted to the 
Warings or Varangians from Scandinavia capitulations or 
rights of extra-territoriality, which gave them permission to 
own wharves, carry on trade, and govern themselves in the 
Eastern capital. The Venetians obtained similar capitu- 
lations in the eleventh century, the Amalfians in 1056, the 
Genoese in i09(S, and the Pisans in iiio, and thenceforward 
they became extremely general. When the Turks took 
Constantinople they did little to interfere with the existing 
order of things, and the Genoese and Venetian capitulations 
. were renewed The first of what may be called the modern 
capitulations was embodied in the Treaty of February, 153!, 
between Francis I of France and Soliman the Magnificent. 
This treaty, although, as has been seen, it embodied no new 
principle, yet from another point of view marked a new and 
important departure in international law, if and so far as 
international law can be said to have existed at the beginning ^ 
of the sixteenth century. The modern capitulations negatived 
the theory that the GnfidcP was the natural and necessary 
enemy of a Christian State, and admitted the Mahomedan 

’ I’he first and most important section of tho Foreign Jurisdiction Act, 
1890 (53 & 54 Viet. c. 37 ), is in form a declaration as well as an enact- 
ment. Section 2 is in form an enactment only, and possibly tho ditforoiico 
was intentional. 

^ See tho Introductixin by J. Theodore Bent to Early Voyages and 
Travels in the Levant, pp. ii, iii— Publications of the Hakluyt Society. 
Mr. Rashdall has recently drawn an interesting parallel between tho self- 
governing communities of foreign merchants in Oriental countries and the 
sclf-ffoverning communities of foreign students which, at Bologna and 
elsewhere, were evoniually developed into Universities (Universities of 
Europe in the Middle Ages, i. 153). As to tlie jurisdiction over students 
at Bologna, see ibid. pp. 178 sqq. 
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state of Turkey for limited purposes into the family of Ch. VU. 
European CWistian States. At the same time they recog- 
nized the broad differences between Christian and Maho- 
medan institutions, habits, and feelings by insisting on the 
withdrawal from the jurisdiction of the local courts of 
Christian foreigners who resorted to Turkish territory for 
the purposes of trade, and by establishing officers and courts 
with jurisdiction over disputes between such foreigners. 

The principles on which separate laws and a separate 
jurisdi(!tion have been at different times and in different 
countries claimed on Itehalf of Western foreigners trading 
to the J^last were enunciated, many generations afterwards, 
by Lord S to well in a passage which lias become classical : — 

‘It is contended on this point that the King of Great Britain 
does not hold the British possessions in the East Indies in right of 
sovereignty, and tln'n'fore tliat the character of British merchants 
does not necessarily attach on foreigners locally resident there. 

But taking it that such a paramount sovereignty on the ])art, of the 
Mogul princes really and solidly (‘xists, and that Great Thitaiii 
cannot he deemed to possess a sovereign right tliere ; still it is to 
he remembered that wherever even a mere factory is founded in 
the eastern parts of the world, European persons trading under 
the shelter and protection of those establishments are conceived 
to take their national character from that association under which 
they live and carry on their commerce. It is a rule of the law 
of nations, applying practically to those countiies, and is different 
from wliat prevails orilinarily in Europe and the westeiii |)arts of 
thewoi ld, in which imm take their present national cliaracti r tVom 
the general cliaracler of the country in whicli tliey are resident. 

And this distinction arises from the nature and habit of the 
countries. In the western parts of the world alien merchants mix 
in the society of tlic natives ; access and intermixture are permilled ; 
and they become incorporated to almost the full extent. But iii 
the East, from tin; oldest times, an immiseihle character has ])een 
kept up ; foreigners are not admitted into the general body and 
mass of the society of the nation; they continue strangeis and 
sqjournei-s as their fathers were — Doris amani sumn non inbr- 
miscuit undam. Not acquiring any national c])aracter under tlie 
general sovereigi^y of the country, and not trading under ;..iy 
recognized authority of their own original country, tlioy have hciui 
held to derive their present character from tliat of the as>ocititi( n 
or factorv under whose protection they live and carry on their trade V 

* Tin Indian Chier^ (i8oc) 3 ■Robinson. A<lm. hep. p. 28. See also the remarks 
of Dr. Lushington in the case of the Laconia^ ^ Moo. P. C., N. S., p. 183. 
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Tlie first of the capitulations granted to England bears 
date in the year 1579 ^ afterwards, in 1581, 

Queen Elizabeth established the Levant Company for the 
purpose of carrying on trade with the countries under 
the Ottoman Porte. In 1605 the company obtained a new 
charter from James I, and this charter, as confirmed by 
Charles II, recognized by various Acts of Parliament, and 
supplemented by usage, constituted the basis of the British 
consular jurisdiction in the East until the abolition of the 
Levant Company in 1825*“^. 

By the charter of King James, as confirmed by the charter 
of King Charles, the company was invested with exclusive 
privileges of trade in great part of the Levant and Mediter- 
ranean seas, and with a general power of making by-laws 
and appointing consuls with judicial functions in all the 
regions so designated. 

The charter of King James was altogether in the nature 
of a prerogative grant from home, and was not founded on 
any recital of concessions made by the various sovereigns in 
whose dominions it was to take effect. It did not expressly 
refer to any such concessions as the basis of a power to withdraw 
British subjects from the foreign tribunals, and such a power 
was apparently assumed even in eases in whiidi those tribunals 
might, according to the local law, supply the legitimate 
forum. The charter merely provided that there should be 
no infraction of treaties. 

^ Tlie capitiilntions witli Engl.and now in force were confirmed by the 
Tnsaty of the Dardanelles in 1809, and ar<i to bo found in Ilertslet’s 
TieatioN, ii. 3.^6, and in Aitchison’s Treaties, third edition, vol. xi. 
Ai)pendix I. 

'J’he statements in the following paragraphs, as to the jurisdiction 
exercised by the otlicers of the Levant Company, are derived partly from 
an unpublished meiiiovandum written for tlie Foreign Office by the late 
Mr. IL pe Scott (then Mr. J. R. Hope), by whom the Foreign Jurisdiction 
Act, 1843, drawn. See also the case of The Laconia; Papayanni v. The 
Itus-slan Siam Navigatmi Comjjamjj 2 Moo. P. C., N. S., r6i. As to the 
liistury of the Levant Company, see Mr. Bent’s Introduction to Early 
Voy.age/s and Travels in the Levant, noticed above, and the article on 
Chai-tered Companies in the Encyclopaedia of the Laws of England. 
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The main strength of the coercive jurisdiction given by Ch. Vli. 
the charter appears, in Turkey at least, to have depended, 
on the one hand, upon the corporate character o£ the com- 
pany and the power which it thus had over its own members, 
and, on the other hand, upon its exclusive privilog^es of 
trade which enabled it to prevent the inllux of disorderly 
merchants and seamen. 

The charter did not contemplate the exercise of any 
criminal jurisdiction properly so called, nor any of a civil 
character in mixed suits. These branches of the consular 
jurisdiction in the Ea«?t are probably of gradual acquisition, 
and perhaps were not claimed at the time when King James 
and King Charles granted their charters. 

The jurisdiction conceded by the Sublime Porte was Diwsolu- 
exercised mainly ^ by officers called consuls who were lovhiu 
appointed by the Levant Compaii}', and whose procedure 
was regulated by by-laws of the Company made under 
powers very like those granted to the East India Company. 

The Levant Company, with its exclusive privileges of 
trading and its indefinite legislative and judicial powers, 
closely resembled the East India Company; and the legal 
difficulties which arose when the East India Company ex- 
tended the exercise of its legislative j^owers beyond tlie staff 
of its factories illustrate the technical difficulties which arose 
or might have arisen under the jurisdiction exercised by 
the consular officers of the Levant Company. But, as the 
East India Company grew, the Levant Com])any dwindled, 
and in i8iJ5 it was formally dissolved. The Act which 


^ Tho jurisdiction was exercised also by the ambassador, who waa 
appointe d by the Crown, but was until 1803 nomiiiatiid and paid by the 
L(jvant Company, lie continued to be cliief judge of tho consular court 
down to 1857. 

* Of course the* use of tho word ‘consul’ is of much older date; see 
Murray’s Dictionary, and Du Cange, s. v., and the Keport of tho Select 
Committee of the House of Commons on Consular Establislimonts, 1835. 
As to the French consuls in tho Levant during and before the seven- 
teenth century, see Masson, Hist, du Cominerco Fran9ais dans le 
Levant, p. xiv. 
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provided for its dissolution (6 Geo. IV, c. 33) enacted that 
thereafter all such rights and duties of jurisdiction and 
authority over Ilis Majesty subjects resorting to the ports 
of the Levant for the purposes of trade or otherwise as were 
lawfully exercised or performed, or which the various charters 
or Acts, or any of them, authorized to be exercised and 
performed, by any consuls or other ofRcers appointed by 
the company, or which such consuls or other officers law- 
fully exercised and performed under and by virtue of any 
power or authority whatever, should be vested in and 
exercised and performed by such consuls and other officers 
as Ilis Majesty might be pleased to appoint for the pro- 
tection of the trade of Ilis Majesty^s subjects in the ports 
and places mentioned in the charters and Acts. 

The intention of the Act, doubtless, was to transfer to 
the consular officers appointed by the Crown all the powers 
formerly vested in the consular officers appointed by the 
Levant Company. But it soon appeared that the dissolution 
of the company materially increased the difficulty of the 
task imposed on the consuls. The authority which had 
previously supported them was gone, and the prescriptive 
respect which might formerly have attached to the powers 
conferred by the charter was disturbed by the necessity 
which had now arisen of testing those powers by the re- 
cognized principles of the English constitution. 

In J826. the law officers of the Crown threw doubts on 
the legality of the general powers of fine and imprisonment, 
and of the power which had previously been held to be vested 
in the consuls of sending back British subjects in certain 
eases to this country, and thus the coercive character of the 
jurisdiction was greatly shaken. 

Moreover, the Act of George IV had made no provision 
in lieu of the company's power of framing by-laws, and no 
method had been devised for meeting the difficulties arising 
out of a strict adherence to English jurisprudence and out 
of deviations from it by the consular tribunals. 
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And^ lastly, the criminal and international jurisdiction had Ch. VIJ. 
gradually assumed a form which the new state of affairs 
rendered in the highest degree important, but the exercise 
of which transcended such authority as the company’s 
consuls might previously have claimed. 

In 1836, eleven years after the dissolution of the Levant 
Company, an Act (6 & 7 Will. IV, c. 78) was passed to meet 
these difficulties. It recited that by the treaties and capitula- 
tions subsisting between Ills Majesty and the Sublime Porte 
full and entire jurisdiction and control over British subjects 
withih the Ottoman dominions in matters in which such 
British subjects are exclusively concerned was given to the 
British ambassadors and consuls appointed to reside within the 
said dominions, and that it was expedient for the protection of 
British subjects within the dominions of the Sublime Porte 
in Europe, Asia, and Africa, and likewise in the States of 
Barbary, as well as for the protection of Ills Majesty’s ambas- 
sadors, consuls, or other officers appointed or to be appointed by 
II is Majesty for the protection of the trade of His Majesty’s 
subjects in the said ports and places, that provision should be 
made for defining and establishing the authority of the said 
ambassadors, consuls, or other officers. And it went on to 
enact that Ilis Majesty might by Orders in Council issue 
directions to Ilis Ma jesty’s consuls and other officers touching 
their rights and duties in the protection of his subjects residing 
in or resorting to the ports and places mentioned, and also 
directions for their guidance in the settlement of differences 
between subjects of Ilis Majesty and subjects of any other 
Christian Power in the dominions of the Sublime Porte. 

The Act of 1836 was a complete failure, and remained 
a dead letter. Its language and maxffiinery were in many 
respects defective and open to objection. 

British extra-territorial jurisdiction in the Levant was Failure of 
derived from two main sources : the authority of the Sublime 
Porte and the authority of the Crown of England. 
charters of James and Charles ignored one of these sources, 
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Ch. vie and used language which seemed to treat the jurisdiction 
exercised by the consular officers of the Levant Company as 
resting exclusively on the prerogative of the Crown. The 
language of the Act of 1825 was sufficiently general to include, 
and was perhaps intended to include, authority derived 
from the Porte and from the consent of other Ihiropean Powers, 
but the Act makes no specific reference to either of these 
sources. The Act of .1 836 erred in the opposite direction. Its 
language was so framed as to countenance the theory, always 
disavowed by the English Government, that Jh’itish ambas- 
sadors and consuls were in respect of th(?ir jurisdiction delegates 
of the Porte, instead of being officers of the Crown exercising 
powers conceded to the Crown by the Porte. 

Again, the preamble, by referring specifically to the capitula- 
tions, and to cases in which British subjects were exclusively 
concerned, tended to discredit those important parts of the 
jurisdiction which liad arisen from usage or which related to 
cases affecting foreign subjects under the protection of Great 
Britain. 

Usage had i)laycd an important part in the development 
of British jurisdiction in the Levant. At the outset that 
jurisdiction, as has been seen, did not include criminal 
jurisdiction, properly so called, nor civil jurisdiction in suits 
of a mixed character. But by 1836 the subject-matter of 
this jurisdiction appears^ to have included, either generally 
and constantly or in some places and occasionally — 

(1) Crimes and offences of whatever kind committed by 
British subjects ; 

(2) Civil proceedings where all parties were British subjects ; 

(3) Civil proceedings where the defendant was a British 
subject and the plaintiff a subject of the Porte ; and 

(4) Civil proceedings where the defendant ^was a British 
subject and the plaintiff subject to another European 
Power. 

And the exercise of this jurisdiction might be claimed, not 
^ According to Mr. Hope Scott. 
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only on behalf of British subjects, but equally on behalf of Cn. VI I. 
subjects of other Powers navigating under the flag, or claiming 
the protection, of Great Britain. It must be borne in mind 
that the Ionian Islands were at that time under the protection 
of the British Government, and that cases in which Ionian 
islanders were concerned were apt to come before the consular 
courts at Constantinople and elsewhere in the Levant. But, 
besides the Ionian islanders, there was a motley crew of 
persons of different nationalities, hangers-on of the embassy 
and others, who for reasons more or less legitimate claimed 
British protection. Tiiis was the origin of the class of pro- 
tected persons referred to in modern Orders in Council under 
the Foreign Jurisdiction Acts ^ 

Lastly, the Act was so vaguely worded as to leave great 
room for doubt as to the powers conferred by it on the Crown, 
and particularly as to how far the Crown could in accordance 
with it exercise powers of legislation. This was a matter of the 
greatest moment. Under the capitulations the ^ custom^ of 
the Ihiglish was to be observed on the decision of any suit or 
other difference or dispute amongst the English themselves. 

And in proceedings between English and Europeans the 
forum rei was customarily allowed to entail the application 
of English law to an English defendant, but a strict adher- 
ence to Ihiglish jurisprudence had never been observed. The 
law to be administered was so vague and uncertain that 
a power to declare and modify it had become imperatively 
necessary. 

The Act of 1 836 was repealed and superseded by the Eorcigii 
Foreign Jurisdiction Act of 1843 (6 & 7 Viet. c. 94). This t,ion Act 
Act, the provisions of which are now embodied in the ^ 

Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), was 
as conspicuous a success as its predecessor was a conspicuous 
failure. Its merits were that its recitals were sufficiently 
comprehensive to cover all possible sources of extra-territorial 

‘ It is well known how scandalously tlio privilege of claiming foreign 
protection has been abused in places like Tangier. 
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Ch. VII. jurisdiction, and that its enacting words embodied a formula 
of great simplicity, and yet sufficiently elastic to cover all 
modes in which extra-territorial jurisdiction need be exercised. 
The theory on which the'Act proceeded was thart}, in places 
beyond the Quecn^s dominions where the Queen has jurisdic- 
tion, she ought, with respect to the persons under that jurisdic- 
tion, to be in the same position as that which she occupies in 
a territory acquired by conquest or cession, that is to say, 
ought to have full power of legislating by Order in Council. 
The Act recited (as the Act of 1890 now recites) that by 
treaty, capitulation, grant, usage, suffavance, and other la\^ul 
means Her Majesty hath power and jurisdiction within divers 
countries and places out of Her Majesty^s dominions, and 
that doubts have arisen how far the exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed. It then declared and enacted, in 
terms reproduced by the Act of 1890, that ^it is and shall 
be lawful for Her Majesty to hold, exercise, and enjoy any 
power or jurisdiction which Her Majesty now hath, or may at 
any time hereafter have, within any country or place out of 
Her Majesty’s dominions in the same and as ample a manner 
as if Her Majesty had acquired such power or jurisdiction by 
the cession or conquest of territory/ 

To illustrate the effect of this enactment by a concrete 
instance, the Queen has, with respect to the jurisdiction 
exercisable by her at Shanghai, a place within the territorial 
limits of the empire of China, the same power as she has in 
Hong Kong, a British Crown colony outside the territorial 
limits of China and acquired by (!ession. 

Law Under the I'oreign Jurisdiction Act of 1843, and the 

framed . 1 • 1 i if' 

and various enactments which have been passed for amending 

and extending it, and which are now em'bodied in the 


under 
Foreign 
Jurisdic 
tion Aeta 


Consolidation Act of 1890, consular and other judicial 
officers have been established in all parts of the world 
where the sovereign Power is non-Christian, and extensive 
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codes of law have been framed for their guidance^. In 
most cases the law adopted has been the English law, 
with the necessary modifications and simplifications; but at 
Zanzibar, nvhieh is much resorted to by natives of India, 
and from officers at which place an appeal is given to the 
High Court of Bombay, the law applied is the law of 
British India 2. The course adopted for Zanzibar has been 
followed in the Orders in Council made in 1889 for the 
Persian Coast and islands and for the Somali Coast and 
in the East Africa Order in Council of 1897 ^ 

Three stages may ie traced in the history of the Foreign 
Jurisdiction Acts. 

During the first stage they were applied exclusively to 
territories under regular Governments to whom consular 
officers were accredited, and where consular jurisdiction was 
exercised concurrently by the. officers of other European 
States, Practically they were only applied to non-Christian 
countries, such as Turkey, Persia, and China. ^ Such coun- 
tries,’ as Mr. Westlake has observed in a recent work®, 
Miave civilizations differing from European, and, so tar as 
they are not Mahomedan, from those of one another. The 
Europeans or Americans in them form classes apart, and 
would not feel safe under the local ^administration of justice 
which, even were they as.sured of its Integrity, could not have 
the machinery necessary for giving adetpiate protectir)n to 
the unfamiliar interests arising out of a foreign civilization. 
They were therefore ])laced under the jurisdiction of the 
consuls of their respective States, pursuant to conventions 
entered into by the latter with the local Governments.^ 

It subse(piently became necessary to extend the system of 

* See the Orders in Council printed in vol. iii. of the Statutory Rules 
and Orders Revised. 

2 The latest the Orders relating to Zanzibar is now the Zanzibar 
Order in Council of 1897. London (Gazette, July 9, 1897. 

^ The Somali Coast Order has not been brought into operation. 

* London Gazette, July 9, 1897. Summary in Times of Aug. 13, 1897. 
See also Art. 3 of the Africa Order in Council, 1892. 

* Chapters on Principles of International Law, p. 102. 
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foreign jurisdiction to barbarous countries not under any 
settled government. By an Act of 1861 (24 & 25 Viet, 
c, 3 the colonial authorities of Sierra Leone were empowered 
to exercise jurisdiction in the uncivilized territories adjoining 
that colony. And by an Act of 1863 (26 & 27 Viet. c. 35)^ 
similar provision was made with respect to territories adjoining 
the Cape Colony. A more important departure in this stage 
was marked by the passing of the racnfic Islanders Protection 
Act of 1873 (38 & 39 Viet. c. 51). By this Act Her Majesty 
was empowered to create by Order in Council a court of 
justice with civil, criminal, and admiralty jurisdiction® over 
Her Majesty^s subjects witliin certain islands and places in 
the Western Pacific, with power to take cognizance of all 
crimes and offences committed by Her Maj(isty^s subjects 
within any of those islands and places. Three years later 
power was given in more general terms to bring places not 
within the dominions of any settled government under the 
operation of the .Foreign Jurisdiction Acts, By s. 5 
the Foreign Jurisdiction Act, 1878 (41 & 42 Viet. c. 67), 
now reproduced by s. 2 of the Foreign Jurisdiction Act, 
1890, it was enacted tlnit in any (*ountry or place out of Her 
Majesty\s dominions in or to which any of Her Majesty’s 
subjects were for the time being resident or resorting, and 
which was not subject to any Government from whom Her 
Majesty might obtain power and jurisdiction by treaty, or 
any of tlie other means mentioned in the Foreign Jurisdiction 
Act, 1843, Her Majesty should, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects ^ for the 
time being resident in or resorting to that country or place, 
and the same should be deemed to be power and jurisdiction 
had by Her Majesty therein within the Foreign Jurisdiction 
Act, 1843. 

‘ i 

* This Act is still in force, but may be revoked or varied by an Order 
in Council under the Foreign Jurisdiction Act, 1890 (see 53 and 54 Viet, 
c. 37. 17 '- 

Noto that tho jurisdiction under these enactments is expressly conliiiod 
to British subjects. 
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An important stage was reached when the Foreign Jurisdic- 
tion Acts were applied to protectorates. In territories to 
which the Pacific Islanders Protection Act applies^ siuih as 
Samoa, British officers and French or German officers may he 
exercising jurisdiction side by side. But in their third stage 
the Foreign Jurisdiction Acts have been applied to certain 
territories in Africa which are under the exclusive protectorate 
of England in this sense, that their chiefs are debarred from 
entertaining diplomatic relations with any other European 
Power, and that consequently sindi extra-territorial jurisdiction 
as is-exercised within ihe territories is monopolized by oflicers 
of the British Government instead of being exercised by them 
concurrently with oflicers of other Eurojiean States. 

The term ‘ protectorate ^ acquired international recognition 
in the proceedings of the Berlin Conference of 1885, when 
it was stipulated (by Art. 34 of the Acte General) that any 
Power which might thereafter cither acquire possession ol‘, 
or assume a protectorate over, any territory on the coast 
of Africa, should notify the same to the other signatory 
Powers, in order to give them an opportunity of putting 
forward any claim to which they might conceive themselves 
entitled. This stipulation did not apply to annexations or 
protectorates in the interior h 

Immediately after the signature of the general Act of 
Berlin, the Emperor William granted to the German 
Colonization Society in East Africa a charter of protection, 
in which he spoke of territories which by certain traders 
had been ceded to him for the German Colonization Society, 
with ^territorial superiority-," and granted to the society, 
on certain conditions, the authority to exercise all rights 
arising from their treaties, including* that of jurisdiction 
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^ The general Act of Berlin is to be found in Ilcrtslet, Map of Africa by 
Treaty, i. 20. Tliere are scvcu'al references to protoctonites in other 
articles of the Act of J 5 erlin, and also in the subsequent lirussels Act with 
respect to tho African Slavo Trade, Ilertsbit, i. 48. 

^ The word used in the charter is ‘ Landoshobeit,’ and is translated in 
Hortslet’s Map of Africa by Treaty as ‘ sovereign rights.' 
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Ch. VII. over both the natives and the subjects of Germany and of 
other nations established in those territories, or sojourning 
there for commercial or other purposes ^ 

Questions As to the legal and international cfPeets of this charter and 
of Gorman imperial Act of April, 1886, by which tlie charter 

charter, apparently been superseded, many questions have been 

raised by writers on international law both in this country 
and on tlie Continent^. Have the territories to which they 
apply become (ierman territory in a sense which imports all 
the rights and responsibilities of territorial sovereignty ? Or 
are they merely subject to a German«protcctorate, implying 
a lesser degree of sovereignty and responsibility ? 

In considering these questions it must be borne in mind 
that Germany had in j886 juactically no colonial experience. 
England, with her vast system of colonies and dependencies, 
and with her factories and mercantile establishments in every 
part of the world, is familiar with the several distinctions for 
legislative, judicial, and executive purposes between the British 
dominions as a whole and the places outside the British 
dominions in which British jurisdiction is exercised; between 
the United Kingdom and the colonics and dependencies 
which, with the United Kingdom, make up the British 
Empire, and are sometimes described collectively in Acts 
of rarliament as British possessions ; and lastly, between the 
several classes of British possessions; and with the mode in 
which, extent to which, and conditions und(;r which imperial 
authority may be exercised in places belonging to each of these 
categories. Germany, when the present empire was formed, 
had no colonies, and few important mercantile settlements 
in foreign countries, and the constitution of the cmj)ire 
contained no provision for the mode in which authority was 
to be exercised in any possessions or colonies^ which might 
subsequently be acquired. Hence the antithesis which was 
* Hertskjt, Map of Africa by Treaty, i. 303. 

^ Seo e. g. lliill, Foreign Jurisdiction of the British Crown, part iii. 
chap. 3 ; Westlake, Chapters on the Principles of International Law, 
p. 177 ; Despagnet, Essai sur les Protectorats, chap. iii. 
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mos{ present to the minds of German statesmen and jurists Ch. VI I, 
was that between their home or European tcrritorics^the 
Reichgehiet proper — and their new acquisitions beyond the 
seas j and the tendency was to distinguish these latter by 
the collective name of protected territory, or ^ Scinikgcbiet' It 
was not unnatural that this appellation should appear incon- 
veniently indefinite, and that more precise information should 
have been desiderated as to the category in which these 
territories ought to be placed; as to whether they were or 
were not to be treated, for international purposes, as German 
territory ; as to whv^ther the natives were or were not 
German subjects ; and generally as to the nature and extent 
of the rights claimed and responsibilities assumed l)y the 
German sovereign within these regions. African protec'torates 
are still in a transitional and experimental stage, and it is not 
always easy to give a precise answer to questions of this kind. 

The German Protectorate in East Africa, with its double 
government by the Imperial Crown and by a chartered 
company, was a political experiment resembling in its nature, 
and perhaps consciously modelled on, the earlier form of 
British rule in India. The vagueness of language of the 
German charter and Act finds a close ])arallel in the vague- 
ness of language of the English Regulating Act of J773, and 
this vagueness is probably attributable in each case to the 
same causes. As Sir James Stephen has remarked^, the 
authors of the Regulating Act ^ wished that the King of 
England should a(;t as the sovereign of Bengal, but they did 
not wish to proclaim him to be so.^ 

The questions which were raised with reference to the Question 
German protectorate claimed in 1 (ScS^ may be raised, and Enj^lish 
have been raised, with reference to the English protectorates 
established in various parts of Africa over regions occupied Africa, 
by uncivilized tribes. The term ‘ protectorate,^ it has been 
observed, implies a protecting State and a protected State. 

How can it be applied to uncivilized regions where there is no 
^ Niincomar and Impoy, ii. 129. 
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VII. organized State to protect? In what respects does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty ^ ? The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
is well illustrated by the recent Jameson case. In that case 
the expedition started from two points, one of which, Mafe- 
king, was within the boundaries, of the Cape Colony, and 
therefore clearly within Dritish territory, whilst the other, 
Pitsani Pitslogo, was within the Peelmanaland Protectorate. 
The Lord Chief Justice, in charging! the jury^, intimated 
clearly that in his o])inion the latter of these places, as well as 
the former, must, at all events for the purposes of the Act 
under which the indictment was framed (the Foreign Enlist- 
ment Act, 1870, 33 & 34 Viet. e. 90, s. ii), be treated as 
if it were within the limits of Her Majesty’s dominions. 
And this might, perhaps, reasonably be held, for the nature 
of the sovereignty exercised by the ilritish Crown within the 

^ I'lie following aro illustrative specimens of treaties made with 
native! chiefs in Africa : — 

‘ [momi of chi ff] liendjy declares that he has placed ]iinis('lf and all his 
territori<‘s, countries, peoples, and subjocis under the ]>rotoction, rule, 
and g(»V( rnment of the Imperial British East Africa Company, and has 
ce(l(!d to lh(5 said Company all its \qu. his] sovereign rights and rights of 
governmt'iit over all his territories, countries, peoples, and subjects, in 
consideration of the said Company granting the protection of the said 
Company to him, his t<n*ritories, countries, peoples, and suhjiicts, .and 
( Xtending to them the benefit of the rule and government of the said 
Company. And ho underlakes to hoist and recognize the flag of the said 
Company/ Hertslet, Map of Africa by Treaty, i. 166. 

‘We, the undersigned Sub-Chiefs, . . . acting for and on behalf of the 
Wanyassapeo])le living within [specified limits], most earnestly beseech Her 
Most Cracions Majesty the Queen of Great Britain and Ireland ... to 
tak(! our country, ourselves, and our peoples under her special protection. 
Wo solemnly pledging and binding ourselves and our peoples to observe 
the following (mnditions : — 

‘ I. 'Ihat we givc^, over all our country within the above-described limits, 
all sovenu'gn rights, and all and every other claim absolutely, afld without 
any reservation wliatover, to Her Most Gracious Majesty the Queen [&c.] 
for all time coming.* Hertslet, i. 188. 

It is difficult to see what residuum of sovereignty remains after these 
cessions. 

‘ Times, July 29, 1896. 
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protectorate was such that the British Crown and its agents Cn. VII. 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbouring 
territory, and consequently such an aggression was within the 
mischief of the Act^. It must be remembered, however, that 
the points of law arising in the Jameson case were not fully 
argued, and that the language of a charge to the jury cannot 
always be construed with the same strictness as the language 
of a judgement. The law was laid down in the Jameson case 
with reference to the construction of a particular statute, and 
the propositions embodied in the chief justice's charge must 
not receive too wide an application. It seems clear that for 
ordinary purposes the territory of a protectorate is foreign and 
not British territory. If this were not so, orders for establish- 
ing and regulating the jurisdiction exercisable within it by 
British authorities could not be made under the Foreign 
Jurisdiction Act. Perhaps it would be accurate to say that for 
the purt)oses of municipal law the territory of the Bechuana- 
land Protectorate is not, but for the purposes of international 
law must be treated as if it were, part of the British dominions. 

The line of division is thin, but it exists, and it has its utility. 

If the objection is raised that protectorates of this kind are 
inconsistent with previously received rules and formulae of 
international law, the answer is that they have been found by 
practical experience to provide a convenient halfway house 
between complete annexation and complete abstinence from 
interference; that international law is an understanding between 
civilized nations with res})ect to the rules applicable to certain 
existing facts; lhat it is in a state of constant growth and 
development ; and that when new facts make their appearance 
the appropriate rules and formulae will speedily be devised 

* See th*e Or(fer in Council as to jurisdiction in the protectorate, 
below, p. 438. 

^ The terms ‘protcictoratc ’ and ‘sphere of influence ’ have sometimes 
been loosely treated as synonymous. But the latter term has merely a 
negative meaning. It implies an engagement between two States, that 
one of them ^vjH abstain from interfering or exercising influence within 
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The application to protectorates of the machinery of the 
Foreign J urisdiction Acts has brought into greater prominence 
the question as to the classes of persons with respect to whom 
the jurisdiction exercised in accordance with those Acts can 
be or ought to be exercised. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated. As the jurisdiction is derived from an arrangement 
between the British Crown and the territorial sovereign, it 
clearly can be made exercisable in the case of persons under 
either of those authorities. But in the territories where it 
was first exercised, it was required for the protection of 
foreigners, and was not intended for, and was not exercised 
in the ease of, subjects of the territorial sovereign. The 
classes of persons for whom it was intended were cither 
British subjects or persons entitled to the political protection 
of the British Crown. And by the Ottoman Order in Council 
of 1873 (Articles i6~iq), as in other Orders in Council 
framed on the same lines, provision is made for the registra- 
tion of these two classes of persons. In the case of the 
Laconia^, which was between British subjects and llussian 
subjects in respect of a collision between a British and 
a llussian ship, it was found by the Judicial Committee of 

certain territories, which, as between the contracting parties, nre reserved 
for the operations of the other. Such an eng iginnont does not of itsolf 
involve the exercise of any powers or the assumption of any responsibility 
hy either State within the sphere of inlluemH) reserved to itself. But 
the exclusion of interference hy one of the States within a pnrtieular 
territory imiy involve the assumption by the other of some degree of 
responsibility for the maintenance of order within that territory. Tlius 
a spliere of iiitluenco is a possible protectorate, and tends to pass into 
a protectorate, just as a protectorate tends to pass into complete 
sovereignty. The chief use of establishing a sphere of inlliKuico appears 
to be to minimize the risk of war arising from strrarnbles for territory, 
and to obviate the necessity for effective ocjupal ion as a bar to annexa- 
tion or encroachment by a competent State. But tho arraiigi'rnent on 
which a ^spho^e of influence* is based has, of itself, no international 
validity, and is not binding except on sucli States as are parties to tlie 
arrangi iiKuit. Tho plirase was invented to meet a transient state of 
things, and is perhaps tending to become obsolete. 

(1863) Moo. P. C., N.S., 161 ; 33 Law Journal, N.S., P.M. & A. ii. 



BRITISH JURISDICTION IN NATIVE STATES 433 

the Privy Council that the Ottoman Government had long* Ch. vii. 
acquiesced in allowing the British Government jurisdiction 
between British subjects and subjects of other Christian 
States exercised by means of consular courts^ and that whilst 
there was no compulsory power in a British court in Turkey 
over any but British subjects, a Kussian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign. 

The decision in the Laconia case applied to a state of cir- Conso- 

cumstances where there were several Powers exercising extra- 

territirial jurisdiction »in the territories of the same State, 

Ti • j-p • • T • • • protocto- 

It requires modineation in its application to the conditions rato. 

of a protectorate. The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a State implies the assumption of responsi- 
bility both for the safety and for the good conduct of 
foreigners who resort to the territories of the protected State 
and who are not subjects of the protecting State; that is 
to say, for matters which, in the case of an independent State, 
are dealt with by diplomatic intervention. And, except 
where the local law and administration of justice are in full 
conformity with European standards, this responsibility cannot 
be effectively discharged unless the courts of the protecting 
State exercise jurisdiction over such foreigners. 

Conversely, Avhen the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
administration of justice in accordance with Western ideas, 
the necessity for consular courts of other Western Powers 
disappears. Thus, when France established a protectorate 
over the regency of Tunis and set up French courts in the 
regency, the Queen consented to abandon lier consular juris- 
diction, with a view to British subjects in the reger.vjy 
becoming justiciable by those French courts under the same 
conditions as French subjects^. The precedent of Tunis 

^ Seo tho Order in Council of December 31, 1883, Statutory Rules and 
Orders Revised, iii. 697 ; and llertslet, Map of Africa by Treidy, 915. 

1’ f 
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has not yet been followed in Zanzibar, but probably soon 
will be h 

Thus, the assumption of an exclusive protectorate seems 
to imply the exercise of jurisdiction over foreigners and the 
exclusion of the jurisdiction of foreign consular courts, and 
in the 0])inion of the latest authorities on international law 
jurisdiction over foreigners is, in such protectorates, legally 
exercisable under the Foreign J iirisdiction Act 

A good illustration of the mode in which the powers 
exercisable under the Foreign Jurisdiction Act have been 
applied to uncivilized regions, and adapted to protectorates, 
is supplied by the Africa Orders in Council, 1889 and 1892^, 
under which local jurisdictions (i. e. areas of jurisdiction) 
can be constituted for most parts of Africa. The Order 
of 1889 declares, by Article 10, that tlie powers conferred 
by the Order within a local jurisdiction constituted under 
the Order are to extend to the persons and matters fol- 
lowing, in so far as by treaty, grant, usage, sufferance, 
or other lawful moans Her Majesty has power or 
authority in relation to such persons and matters, that is 
to say:— 

(1) llritish subjects as defined by the Order; 

(2) The property and personal and proprietary rights and 
obligations of British subjects within the local juris- 
diction (whether such subjects are or are not within the 


^ A court for Zanzibar with a barrister-judgo has now been constituted 
under the Zanzibar Order in Council of 1897. 

^ Sco c. g. Westlake, p. 187. 

^ Statutory Rules and Orders Revised, vol. iii. p. 259 ; Statutory Rules 
and Orders, 1892, p. 486. These Orders extend to Africa and Madagascar, 
but only to those parts which are made local jurisdictions under them, 
and which are not under special Orders in Council. Thus Morocco, 
Zanzibar, East Africa, and apparently all the protectorates administered 
by the Colonial Office, are outside the operation of iho Orders of 1888 
and 1892. On the other hand, the Niger Coast Protectorate, British 
Central Africa (Nyassaland), and Uganda are under them. As to East 
Africa and Zanzibar, see now the East Africa Order in Council of 1897 
and the Zanzibar Order in Council of 1897, London Gazette, July 9, 1897 ; 
Times, Aug. 13, 1897. 
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jurisdiction), including British ships with tljcir boats Cm. Vll. 
and the persons and property on board thereof, or 
belonging thereto ; 

(3) Foreigners, as defined by the Order, who submit them- 
selves to a court, in accordance with the provisions of the 
Order; 

(4) Foreigners, as defined by the Order, with respect to 
whom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, has, by any 
treaty, as defined by the Order, or otherwise, agreed witli 
Her Majesty for, consented to, the exercise of power 
or authority by Her Majesty. 

British subjects in the proper sense are of two classes : — ciaswos of 

(1) Natural-born British subjects; and subjects. 

(2) Naturalized British subjects. 

Every person born within the (iueen^s dominions, whether 
of British or of foreign parents, is a natural-born British 
subject, unless he has renounced his British nationality in 
manner provided by s. 4 of the Naturalization Act, icSyo 
(33 & 34 Viet. c. 14). 

Persons born out of the Queen^s dominions whose fathers 
or grandfathers in the male line were natural-born British 
subjects are also by Act of Parliament^ natural- born British 
subjects, subject to certain exceptions and cpialifications, unless 
they have renounced their British nationality in manner 
provided by law. 

Naturalized British subjects may have become so either by 
virtue of the imperial Naturalization Act of 1870, or by 
virtue of the law of a British possession. The rights of 
aliens naturalized under the imperial Act are not expressed 
by the Act to extend beyond the United Kingdom (s. 7). 
Naturalization by virtue of the law of a British possession 
does not operate beyond the limits of that possession. But 
it would seem that the holders of certificates of naturalization 

^ 25 Edw. Ill, stat. 2 ; 7 Anne, c. 5, s. 3 ; 4 Geo. II, c. 21 ; 13 Goo. Ill, 
c. 21. 

Ff a 
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Ch. VII. granted either under the imperial or under a colonial Act, 
are entitled to claim British protection in all foreign countries 
other than their country of origin 

The rights of an alien to whom a certificate of naturalization 
is granted under the Act of 1870 are subject to the qualifica- 
tion that he is not, when within the limits of the foreign 
State of which he was the subject previously to obtaining 
his certificate of naturalization, to be deemed to be a British 
subject, unless he has ceascnl to be a subject of that State 
in pursuance of the laws thereof, or of a treaty to that effect 
(33 & 34 Viet. c. 14, s. 7). '' 

A child born abroad of a father or mother (being a 
widow) who has obtained a certificate of naturalization 
in the United Kingdom is, if during infancy he becomes 
resident with the parent in the United Kingdom, to be 
deemed a naturalized British subject (see 33 & 34 Viet. c. 14, 
8. JO (5)). 

In many of these cases there may be a double nationality. 
This is specially apt to occur in the case of the children or 
grandchildren, born abroad, of British subjects. The Acts 
which gave such persons the status of British subjects were 
passed for a special purpose, arc apt to cause conflicts of law, 
and arc not always suitable to Oriental circumstances. Enact- 
ments of this kind ought, it may reasonably be argued, to be 
construed secundum mater law , It appears to have been held 
at one time that the expression ^natural-born subjects^ is, 
in the statutes affecting India, always taken to mean European 
British subjects^, and, although this position can no longer 
be maintained in its entirety (see e.g. 21 & 22 Viet. c. 106, s. 32), 
there is ground for argument that it may be construed subject 


It is impos.siblo to discuss fully here the difficult questions which have 
been raised as to the effect of tlio statutory provisions under which 
cortifioites of naturalization are granted, and particularly as to the 
con.stiuction of s. 7 of the Naturalization Act, 1870. Naturalization 
of aliens in India is provided for by Act XXX of 1852, which must bo 
roa<l with reference to the later imperial Act of 1870. 

* .See Minutes by Sir H. S. Maine, No. 97. 
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* to restrictions in its application to descendants of non- On. Vll. 
European subjects of the Crown. 

The term ^British subject^ is defined by the Africa Order Britisli 
of 1889 as including not only British subjects in the proper 
sense of the word, but also any persons enjoying Her Majesty^s 
protection and, in particular, subjects of the several princes 
and States in India in alliance with Her Majesty, residing 
and being in the parts of Africa mentioned in the Order b 

The term ^ foreigner,^ as defined by the Africa Order 
of 1889, means a person, whether a native or subject of foreigners 
African or not, who is Rot a British subject as defined by the 
Order. 

It seems doubtful whether the criminal jurisdiction exercis- 
able under the Africa Order in Council, .1889, could be 
exercised in the case of ‘ foreigners,^ and the exercise under 
it of civil jurisdiction in respect of a ^ foreigner^ is expressly 
declared to require liis specifK^ consent in each case, whilst 
the court is also empowered to require evidence that no 
objection is made by the Government whose subject the 
foreigner is. 

It was soon felt that these restrictions on the exercise of 
jurisdiction over foreigners were incompatible with the con- 
ditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 

189:^. This Order, after reciting in the usual terms that, 
by treaty, grant, usage, sufferance, and other lawful means. 

Her Majesty the Oueen has power and jurisdiction in the 
parts of Africa mentioned in the Africa Order in Council, 1 889, 
goes on to recite that— 

‘By the general Act of the Conference of Berlin signed in 1885 
the several Powers who were parties thereto (in this Order referred 
to as the Signatory I’owers) declared, with respect to occupn^’ons 
in Africa by an}^* of the Signatory Powers, that the establishment 
of authority in protected territories was an obligation resting upon 

^ This language is in accordance with the terms of the enactment which 
is reproduced by s. 15 of the Foreign Jurisdiction Act, 1890, and which 
was passed before tlie Interpretation Act, 1889. 
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Ch. VTT, the respective protecting Powers; anrl that, in order to the due 

fulfilment of the said obligations, as respects territories and places 

within the limits of the Order of 1889, which Her Majesty should 
have declared to he under the protection of Her Majesty, it was 
necessary that the subjects of tlie Signatory Powers, other than 
Her Majesty, should be justiciable under that Order in like manner 
as British subjects, and that for this purpose the provisions of 
the Order referring to British subjects should, as far as practicable, 
be extended to the subjects of those Powers.’ 

It then goes on to enact that — 

‘ Where Her ^fajesty has declared any territory or place within 
the limits of the Africa Order inOouncil, 1889, to bo a protectorate 
of Her Majesty, the provisio»is of that Order liaviiig refcrey.ico to 
British sul)jects, except Part XIV thereof \ shall extend in like 
manner to foreigners to whom this Order applies, and all such 
foreigners shall be justiciable by the courts constituted by the snid 
Order for the protectorate under the same conditions as British 
subjects, and to the extent of the jurisdiction vested by law in 
those coui ts ; and Part XI P and so much of the rest of the Order 
as re(|uires the consent of any foreigner as a condition of tlio 
exercise of jurisdiction shall bo of no force or effect in the pro- 
tectorate, so far as respects foreigners to whom this Order applies.’ 

The Order defines the expression ‘ foreigners to whom this 
Order applies^ as meaning subjects of any of the Signatory 
Powers, except Tier Majesty, or of any other Power which 
has consented that its subjects shall be justiciable under tho- 
Africa Order of .1(889 and the Order of 1892. 

It will be seen that the jurisdiction exercisable under the 
'Orders of 1889 and 1892, though very extensive in its scope, 
is still personal in its character. 

But the Order in Council which was made under the 
Foreign Jurisdiction Act, 1890, on May 9, 1891^, for the 
Bechuanaland Protectorate and adjoining regions, seems to 
be framed on somewhat different lines, and appears to give 
jurisdiction in general terms, without distinction between 
British subjects and foreigners, and without reference to any 
acquiescence or consent, express or implied! This Order, 

^ Part XIV provklos for the registration of British subjects. 

® Ah to civil jurisdiction over foreigners with the consent of themselves 
(>r their Tjlovernments. 

^ Statutory R^lcs and Orders, 1891, p. 295 
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after reciting that the territories of South Africa situate Ch. VII. 
within the limits of the Order as described^ are under the ^ 
protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
has power and jurisdiction in those territories, proceeds to 
enact as follows : — 

‘II. The high coinmipsioner may, on Her Mnjesty’s behalf, 
exercise all powers and jurisdiction which Her Maji'sty, at any 
time before or after the date of this Order, had or may have 
within the limits of this Ordei*, and to that end may take or cause 
to be taken all such measures, and may do or cause to he done all 
such matters and thingi# within the limits of this Order as are 
lawful, and as in the interest of Her Majesty's service he may 
think expedient, subject to such instructions as he may from time 
to time receive from Her Majesty or throiigli a secretary of state. 

‘ HI. 'Die high commissioner may appoint so many tit persons as 
in the inte rest of Her Majesty's service he may think necessary to 
he deputy commissioners, or resident commissioners, or assistant 
commissioners, or judges, magistrates, or other odicers, and may 
define from time to time the districts within which such officers 
shall respectively discharge their functions. 

‘ Eveiy such ollieer may exercise such powers and authorities as 
the liigh commissioner may assign to him, subject never! ludess to 
such directions and instructions as the high commissioner may 
from time to time think fit to give him. 

‘ The ap2^ointmcnt of such officers shall not abridge, alter, or 
affect the right of the high commissioner to execute ajid discharge 
all the powers and authorities hereby conferred upon him. 

‘The high comraissioiier may remove any officer so appointed. 

‘IV. In the exercise of the powers and authorities hereby conferred 
upon him, the higli commissioner may, amongst other tilings, 
from time to time, by jiroclamation jirovide for the administration 
of justice, the raising of revciuu*, and generally for the peace, order, 
and good government of all jiersons within the limits of this Order, 
including the iirohiliition and piuiishraent of acts tending to disturb 
the public peace. 

‘The high commissioner in issuing such proclamations shall 
respect any native laws or customs by which the civil rclatifins of 
any native chiefs, tribes, or populations under Her Majesty’s pro- 
tection are now regulated, except so tar as tlie same may he 
incompatible wijbh the due exercise of Her Majesty’s poWv.i and 
jurisdiction, 

^ The limits are the parts of South Africa hounded by British 
Bechuanaland, the German Protectorate, the Biveis Chobe and Zambesi, 
the Portugue.-o Possessions, and the South African Republic. 
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tion iuul('r 

Jurisdic- 
tion Acts. 


‘ VII. The courts of British Bcchuanaland shall have in respect 
of matters occurring within the limits of this Order the same juris- 
diction, civil and criminal, original and appellate, as they respec- 
tively possess from time to time in j espect of matters occurring 
within British Bechuunaland, and the judgements, decrees, orders, 
and sentences of any such court made or given in the exercise of 
the jurisdiction hereby conferred may be enforced and executed, 
and appeals therel’rom may be bad and prosecuted, in the same way 
as if the judgement, decree, order, or sentence had been made or 
given under the ordinary jurisdiction of the court. 

* But tlic jurisdiction hereby confei'i ed shall only be exercised 
by such courts, and in such manner and to such extent, as the 
Governor of British Bechuaiialaiid shall by proclamation from time 
to time direct b' 

• r 

The Matabelcland Order in Council, 1894 2, which was 
passed to provide for the administration of the Matabelcland 
Protectorate by the British South Africa Company, is framed 
on similar principles. It sets up a high court and a Land 
Commission, and makes administrative and legislative arrange- 
ments hardly distinguishable in their character from those 
adopted for regions which have been formally incorporated 
in the Quecn^s dominions ^ 

The general conclusions as to the classes of persons and 
cases with respect to which jurisdiction may be exercised by 
courts established by Orders in Council in accordance with 
the Foreign Jurisdiction Acts appear to be — 

I, The principles on which the jurisdhdion rests do not 
exclude its exercise with respect to any classes of persons 
being the subjects, or under the authority, of the State 
which establishes the court, or of the State in whose territory 


^ The Order in Council of Juno 29, 1896 (Statutory Rules and Orders, 
1896, p. 1171, which relates to other parts of South Africa, is framed on 
th(i same lines as the Order of May 9, 1891. 

Statutory Rules and Orders, 1894, p. 133. 

^ Tho Orders in Council made for the ‘hinterland’ protectorates 
adjoining British colonies on the West Coast of Africa have, instead of 
defining the jurisdiction exercisable in protectorates,* transferred the 
powers of legislating for them to the legislature of tho adjacent British 
colony. The legislation under those powers is either specific or simply 
applies the colonial law. In some cases jurisdiction appears to be 
exercisable over all persons. In other cases it is left with tho chiefs, 
subject to the direction and control of the British authorities. 
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the court is established, or any classes of cases, whether civil VI I. 
or criminal. 

2. But in practice the jurisdiction, being required mainly 
for the protection of foreigners, is not usually exercised in 
disputes between natives of the country or in criminal pro- 
ceedings which do not affect foreigners. 

3. As respects persons who are not subjects either of the 
State which establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of the 
Orders in Council, r«quires consent, express or implied, on 
the part of those persons or of the States to whom they 
belong, but a general consent to the exercise oE jurisdiction 
over all or any of the subjects of any State may ])e implied 
by acquiescence, or by such acts as the recognition of a 
protectorate. 

4. In the case of certain protectorates in Africa the juris- 
diction lias been given in more general and indefinite terms, 
and apparently is cajiable of being exercised over any persons 
and in any cases over and in which territorial jurisdiction is 
exercisable \ 

5. The Order in Council can limit and define in any manner 
which may be considered expedient the classes of persons and 
cases with respect to which jurisdiction is to be exercised. 


In considering the application of the foregoing principles Aj)j)li»ia^ 
to India, the chief differences to be borne in mind are — principle 
(1) The limitations on the powers of the Indian Legislature, 
by which is meant the authority described in Acts of 
Parliament as Hhe Go\ernor-(jleiieral in Council at 

^ The refereiioGs to native law and custom in the Orders in (.'ouucil of 
1892 and 1894 clearly sl?,ow that jurisdiction was intended to be exercised 
under them in ca^os between natives of the country. Eor a very curious 
illustration of the mode in which this kind of jurisdiction lias been 
exercised on the West Coast of Africa, see Fanti Customary Laws, by 
J. M. Sarbah (London, 1897). 
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meetings for the purpose of making laws and regula- 
tions’ ; 

(2) The special relation in which the Grovernment of India, 
as representative of the paramount Power, stands to the 
Native States. 

The Indian Legislature is the creation of statute. Its 
powers are derived wholly from Acts of Parliament, and are 
limited v/ith reference to persons, places, and subject-matter 
by the Acts of Parliament by whicli they are conferred. 

.Section 43 of the Government of India Act, 1883 (3 & 4 
Will. IV, e. 85), empowered the Governor- General in Council 
to make, subject to certain restrictions, ^ laws and regulations 
for repealing, amending, or altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i. e. the territories under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, whether 
established by His Majesty^s charters or otherwise, and the 
jurisdictions thereof, and for all places and things whatsoever 
within and throughout the whole and every part of the said 
territories, and for all servants of the said Company within 
the dominions of princes and States in alliance with Ihe said 
Company ’ (i. e. ihe East India Company) h 


' As to tho powers exercisable under this section the following opinion 
was given to tho East India Company in 1839: — 

* Wo think the Legislative Couneil has power to make laws to provide 
for the punishment of offences in cases here contemplated. The Legislative 
Council has power to pass laws enacting and declaring that crimes and 
offences committed in the territories of princes or States in India adjacent 
to the British torritorios by persons, tlie native subjects of and owing 
obe<lienco to the laws of such British territories, shall bo liable to be trie<i 
and punished as If committed within the local limits of tho British 
territories. Crimes and offences against the State, and the crimes of 
forgery, coining, &c., might frequently be committed without the limits of 
the Company’s territories. Indeed, by the existing laws, British subjects 
are liable to be tried in the supreme courts for offences committed any- 
where within tho Company’s limits. We do not consider the affirmative 
clause in 3 & 4 Will. IV. c. 85, s. 43, giving the power to the Legislative 
Council to make laws “for all servants of the said Company within tho 
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This section has been superseded by the Indian Councils Cir. VII. 
Act, 1861, and has been repealed, but is still of importance 
as the enactment under which the Penal Code of 1 860 was 
made. 

Under s. 3 of that Code, any person liable by any law 
passed by the Oovernor-Cxeneral of India in Council to be 
tried for an offence committed beyond the territories of British 
India, is to be dealt with according to the provisions of the 
Code, for any act committed beyond those territories, in the 
same manner as if the act had been committed within them. 

Under s. 4 of tint Code, every servant of the Queen is 
subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst in such 
service, he is guilty within the dominions of any prince or 
State in alliance with the Queen by virtue of any treaty 
or engagement theretofore entered into by the East India 
Company or made in the name of the Queen by any Govern- 
ment of India. 

The enactments on which the powers of the Indian 


dominions of prin(’es and States in alliance with tlio said Company/" as 
restraining the D’igislative Coxnicil from making laws for th(^ purposes in 
question, but as citlier X)erhaps unnecessary or as meant to romove all 
doubt as to tbo power to bind servants of tho Coinixiny in tlio particular 
case spocifi(^d, who might not be as occasionally liappons) oitlicr iialives 
or subjects of the British territories or Hritisli subjects of Tier Majc'sty. 

‘ We think that the Legislative Council has power in the same manner 
to provide for the trial and punishment of crimes and offences committed 
upon the high seas, enacting and declaring them to bo offences of the sanio 
quality and triable and punisliable as if they had been committed on 
land, as has be('n done as to offences committed at sea by British statuhfs. 
It would, of course, be proper to limit the application of such a law to 
persons, natives and subjects, owing obedience to the laws of tl»e British 
territories. For piracy, &c., provision has been mado by existing laws. 

(Signed) CAMriiEf-r, 

K. M. Rolfe, 

R. Spankie, 

James Wioram. 

* Temple, Januaiy 30, 1839/ 

But it is difficult to reconcile this opinion with the opinion subsequently 
given as to the inability of the Indian Legislature to pass laws binding 
on natives of British India outside the territories of British India (see 
Forsyth, Oases and Opinions on Constitutional Law, pp. 17, 32). 
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Ch. VII, Legislature now depend are the Indian Councils Act, i86i, 
~ as supplemented by an Act of 1865 and an Act of 1869, and 
explained by an Act of 189:2. 

Section 0^2 of the Indian Councils Act, 1861 (24 & 25 Viet, 
e. 67), empowered the Indian Legislature, subject to the 
provisions of the Act, to make laws and regulations for 
repealing, amending, or altering any laws or regulations 
whatever ^now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the (Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty.^ 

Section i of the Government of India Act, 1865 (28 & 29 
Viet. c. 15), after reciting that the Governor-General in 
(■ouncil had power to make laws and regulations for all 
persons, British or native, within the Indian dominions, and 
that it was ‘ expedient to enlarge the powers of the Governor- 
General in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of * 
native i)rinces, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. 

Section 1 of the Indian Councils Act, 1869 (32 & 33 Viet, 
c. 98), empowered the Indian Legislature to make laws and 
regulations for all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian territories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Viet, 
c. 14), explains that the expression ^ now under the dominion 
of Her Majesty,^ in the Act of 1861, is to be read as if the 
words ^ or hereafter ^ were inserted after ^ now.^ 
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It will be observed that the expression used in the Act of Ch. VII. 
1861 is, ^within the dominions of princes and States in 
alliance with Her Majesty/ an expression substituted for and 
apparently framed on the words in the Act of 1833, ^princes 
and States in alliance with the said Company.^ The expression 
in the Act of 1 865 is, ^ princes and States in India in alliance 
with Her Majesty.’ The language used in the Act of 1861, 
if construed literally, would seem wide enough to include the 
territories of any friendly State, whether in Europe or else- 
where. But some limitation must be placed upon it, and 
it may perhaps be •construed as including States having 
treaty relations with the Crown through the Government 
of India, whether subject to the suzerainty of Her Majesty 
or not However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 
States of India, seems, under existing circumstances, to be 
open to cpiestion. 

There is also a doubt as to the class of persons for whom, 
under the denomination of ^British subjects,^ legislative 
powers may be exercised under the Act of 1865. The 
preamble of that Act speaks of ^all persons, British or natives, 
within the Indian dominions,^ and the Act then gives power 
to legislate for all British sjihjects in Native States. It was 
accordingly argued that ^British subjects^ did not include 
natives of British India 2. The difficulty arising from this 
particular doubt was removed by the wider language of the 
Act of 1869, but it is still not perfecitly clear whether the 
power of the Indian Legislature under the Acts of 1 86 j and 
1869 to make laws operating beyond British India extends 
to persons who are neither British subjects ot* European 
descent nor natives of British India. The earlier enactments 

* This seems to be the construction adopted by the late Mr. Justice 
Stephen, who says : ‘The Government of India has power to legislate for 
public servants both in Native States included in British India, and in 
Native States adjacent to British India.’ History of Criminal Law, ii. 12. 

* See Minutes by Sir II. S. Maine, Nos. 36 and 43. 
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Cji, VII, relating to India were passed at a time when it was doubtful 
whether, or how far, British sovereignty extended beyond 
the presidency towns, and when full powers of sovereignty 
were not exercised over natives of the country even within 
those towns. Notwithstanding the declaration in the preamble 
to the Charter Act of 1813 that the possession of the territorial 
acquisitions of the Company in India was to be Svithout 
prejudice to the undoubted sovereignty of" the Crown of the 
United Kingdom of Great Britain and Ireland in and over 
the same/ there was still room for doubt whether the native 
inhabitants of those possessions were British subjects within 
the meaning usually attached to that term l)y Acts of Parlia- 
ment, and whether their status did not more nearly resemble 
that of natives of the territories in Africa which are under 
British [)rotection, but have not been formally incorporated 
in the Britisli dominions. Consequently the term ^British 
subject^ has to be construed in a restricted sense in the earlier 
of these enactments, and it is possible that the restricted 
meaning which had been attached to it by usage still continued 
to attach to it when used in some of the enactments dating 
subsequently to the time when British India had passed under 
the direct and immediate sovereignty of the Crown. The 
term as usckI in Acts of Parliament was never precisely 
defined, and perhaps was treated as including generally 
white-skinned residents or sojourners in the country by way 
of contradistinction to the native population ^ 

^ TIic cloubiH wliich were at one time entertained as to the meaning to 
he attached to the term ‘British subject,’ in its application to persons 
born or living in India, are well illustrated by a note which is quoted at 
p. 89 of Morley’s Digest from an edition by Mr. L. Clarke of the statute 
9 Geo. IV, c. 33. ’J'his note says : ‘ According to one opinion, all persons 
born within the Company's territories are British subjects. This opinion 
is founded on the supposition that those territories are British colonies, 
and stand in the same situation as the island of Bombay, the Canadas, 
the CajM) of Good Hope, or any other colony which ha^ boon acquired 
by conquest or ceded by treaty. According to another opinion, those 
persons only are British who are natives, or the legitimate descendants 
of natives, of the United Kingdom or the colonies which are admitted 
to be annexed to the Crown. A third opinion considers Christianity 
to be a test of an individual being a British subject, provided that the 
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After the status of ^ Roman citizenship ^ had been extended Ch. VII. 
to all the inhabitants of British India, the Indian Legislature 
found it expedient to devise a term which should indicate the 
class formerly known as British subjects in the narrower 
sense, and for that purpose they invented the definition of 
European British subject, which is now to be found in s. 4 of 
the Code of Criminal Procedure, 1882. That section declares 
that ^European British subject^ means — 

‘(i) Any subject of Her Majesty born, naturalized, or domicileil 
in the Ihiited K ingtlom of Great Britain and Ireland, or in 
any of the European, American, or Australian colonies or 
•[)osscssions of Her Majesty, or in the colony of New Zealand, 
or in the colony of Cape of Good Hope or Natal ; 

‘ (2) Any child or grandchild of any such person by legitimate 
descent.’ 

This definition is open to much criticism, and obviously errs 
both by way of redundancy and by way of defi(*iency. It can 
hardly be treated as a precise ecpiivalent of the term ‘ British 
subject ^ in its older sense, although it is intended to have 
approximately the same meaning. If the term ‘British 
subject^ in the Act of 1865 were to be construed as equivalent 
to ‘European British subject"’ in the Indian Code of Criminal 
Procedure, there would appear to be no power under the 
existing statutory enactments for the Indian Legislature to 
make laws, say, for a native of Ceylon in the territories of 
the Nizam. But the language of tlie Act of 1865 can 
hardly be construed by the light of an artificial definition 
which was invented at a subsequent date. And even if the 

person was born in the Company’s territories ; and according to this an 
Armenian, or the legitimate offspring (being a Christian) of English 
and native parents, would be a British suhjtiot. Nothing positive 
can be gathered from any of the Acts of Parliament, excepting tliat 
9 Geo. IV, c. 33, appears to negative ihe position tliat Muhammadans and 
Hindus are British subjects ; and the Jury Act, 7 Geo. IV, c. 37, seems 
to bo equally opposed to any persons being British subjects but natives, or 
the legitimate descendants of natives, of the United Kingdom or its 
acknowledged colonies.' 

See also the fifth Appendix to the Report from the Select Committee of 
the House of Commons in 1831, pp. 1114, 1142, 1146 et seq., 1168, 1178, 

1229. 4to edition. 
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Ch. vu. expression is used in a restricted sense, probably the most 
reasonable construction to put on it is that it includes all 
British subjects except natives of India. 

The Indian Legislature has also power under special 
enactments to make laws with extra-territorial operation on 
particular subjects. For instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Viet. c. 38), the Indian Legis- 
lature may make laws for the Indian Marine Service with 
operation throughout Indian waters, which are defined as the 
liigh seas between the Cape of Good Hope on the west and 
the Straits of Magellan on the east^ and any terrUprial 
waters between those limits. 

So also s. 264 of the Merchant Shipping Act, 1894 
(57 ^ 5 ^ Viet. c. 60), enacts that if the legislature of 
a British possession — an expression including India — by any 
law apply or adapt to any British ships registered at, trading 
with, or being at any port in that possession, and to the 
owners and masters and crews of those ships, any provisions 
in Part II of that Act which do not otherwise so apply, the 
law is to have effect throughout Her Majesty’s dominions 
and in all places where Her Majesty has jurisdiction in the 
same manner as if it were enacted in the Merchant Shipping 
Act itself. 

In like manner s. 368 of the Merchant Shipping Act 
enacts that the Governor-General of India in Council may, by 
any Act passed for tlie purpose, declare that all or any of the 
provisions of Part III of the Merchant Shipping Act, 1894, 
shall apply to the carriage of steerage passengers upon any 
voyage from any specified port in British India to any other 
specified port whatsoever, and may for the purposes of Part III 
of the Act fix dietary scales, declare the space for steerage 
passengers, and do other things; and the provisions of any 
such Act while in force are to have effect without as well as 
within British India as if enacted by the Merchant Shipping 
Act itself. 

Acts of the Imperial Parliament and charters made under 
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or confirmed by such Acts have also given courts in British Ch. VII. 
India extra-territorial jurisdiction which could not have been 
conferred on them by Acts of the Indian Legislature. See 
33 III; 5 ' 2 , s. 156 ; 9 Geo. IV, c. 74, s. i ; 1 2 & 13 
Viet. c. 96; 23 & 24 Viet. e. 88; 53 & 54 Viet. c. 27. 

On the same principle the Slave Trade Act, 1876 (39 & 40 
Viet. c. 46), enacts that if any person, being a subject of Her 
Majesty, or of any prince or State in India in alliance with 
Her Majesty, shall on the high seas or in any part of Asia 
or Africa specified by Order in Council in that behalf commit 
any ^f certain offences relating to slave trade under the 
Penal Code, or abet the commission of any such offence, he 
may be dealt with as if the offence or abetment had been 
committed in any place within British India in which he 
may be or may be found; and s. 2 provides that if the 
Governor-General in Council amends any of those provisions 
or makes further provisions on the same subject, a copy of the 
amending Act may be laid before both Houses of Parliament, 
and then, unless an address is presented to the contrary, the 
Queen may by Order in Council give the amending provisions 
the same extra-territorial operation as the provisions amended^. 

The Indian Legislature has exercised its power of legislating 
for offences committed outside British India, not only by the 
provisions in the Penal Code noticed above, but also by pro- 
visions ill the Foreign Jurisdiction and Extradition Act, 1879, 
and in the Code of Criminal Procedure, 1882. 

Section 8 of the Foreign Jurisdiction and Extradition Act, 

1879, enacts that — 

' The law relating to offences and <0 criminal procedure for the 
time being in force in British India sliall, subject, «s to procedure, 
to such modifications as the Governor- General in (\)uncil from 
time to time directs, extend — 

‘(a) to all European J^ritisli subjects in the dominioiis of p-inces 
and States*ii India in alliance with Her Majesty ; and 

‘ (6) to all native Indian subjects of Her Majesty in any place 
beyond the limits of British India.’ 

* See remarks on this onaetment in Westlake, Chapters on Principles of 
International Law, p. J22. 

G g 
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Ch. VII. This section is di fficult to construe. The last paragraph is not 
needed for the purpose of enabling a native of India to be 
tried in British India by Indian law and in accordance with 
Indian procedure for an offence committed outside British 
India, because that power is given by s. 3 of the Indian 
Penal Code and s. 188 of the Code of Criminal Procedure. 
And it cannot have been intended that the procedure to be 
observed in British India should be capable of modification by 
the executive action of the (lovernor- General in Council. 
It seems to mean that a native of India may be tried under 
the Indian Penal Code and under the Code of Criminal Pro- 
cedure in any {)laee ouiside British India, e. g. in Africa. 
And very possibly this was the intention. It may have 
been considered desirable to provide for the exercise of extra- 
territorial jurisdiction over natives of India in parts of Asia 
which are neither within British India nor within a Native 
State, and to whitdi the Foreign Jurisdiction Acts of the 
Imperial Parliament could not conveniently be applied, and 
even for the exercise of such jurisdiedion in Africa, in the 
event of another Abyssinian expedition occurring. But if this 
provision is re-enacted, there ought to be a saving for orders 
made under the Foreign Jurisdiction Act of the Imperial 
Parliament. Otherwise there may be a conflict of jurisdiction 
in places like Zanzibar. 

Section 188 of the Code of Criminal Procedure, 1882, enacts 
that — 

‘ When an Euroj)eau British subject commits an offence in the 
dominions of a prince or State in India in alliance with Her 
Majesty, or when a native Indian subject of Her Majesty commits 
an offence at any j)la(;e beyond the limits of British India, he may 
be dealt with in respect of such offence as if it had been committed 
at any jdiice within British India at which he may he found ; 

‘ Piovided that no charge as to any such offence shall be inquired 
into in British India unless the political agent, if Ijhere be one, for 
the territory in which the offence is alleged to have been committed, 
certifies that, in his opinion, the charge ought to he inquired into 
in British India : 

‘Pi 'ovided also that any proceedings taken against any person 
under this section which would be a bar to subsequent proceedings 
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against such person for the same offence if such offence had been Cir. VII. 

committed in British India shall he a bar to further proceedings 

against him under the Foreign Jurisdiction and Extradition Act, 

1879, in respect of the same offence in any territory beyond the 
limits of British India.* 

It will be observed that by these enactments tlic Indian 
Legislature has gone much further than Parliament in the 
exercise of its powers with respect to extra-territorial offences. 

The construction of the enactments lias caused difficulty in 
the Indian courts, and the reported decisions are not wholly 
consistent with each other 

TRe general conclusions appear to be — Coik Iu- 

1. The Indian Legislature is not in any sense an agent 

or delegate of the Imperial Parliament but its powers are 
limited by the terms of the Acts of Parliament by which Lc^iisla- 
those powers arc conferred. ‘ 

2 . The Indian Legislature has power to make laws — 

(a) for native Indian subjects of Her Majesty or native 
Indian soldiers in Her Majesty’s Indian forces in any 
part of the world ; and 

( 4 ) for British subjects, in a narrow sense, and servants 
of the Government, in Native States. 

3. Whether the Indian Legislature has jxiwer to make 
laws for British subjects, not being (uther Euro|)ean British 
subjects or natives of India, in Native States, or to make laws 
for British subjects not being natives of India, or for servants 
of the Government, as such, in States outside India as defined 
by the Interpretation Act and by the Indian General Clauses 

^ Soo and compare the following cases : R. v, Pirfal, (1873') 10 15 om. T?ep. 

356; B. V. Liikhya Oorhui, (1875'! I. L. R. i Rom. 50; Bmprcfis v. Snrmook 
Singh, (1879) I. L.R, 2 All. 218 ; Bmpress v. S. Mmrga Challg, (1881) I. L. R. 

5 Boin. 328 ; SukUm v. Biligiri, (1884) I- T^- 7 ^I^<h 554 ; Queen Empress 

V. Edu'dtfls, (1884) I. L. K. 9 Rom. 333; Queen v. Abdul Latih, (1885) I. L. R. 

10 Bom. 186; Gre^rnyy. Vudakasi 10 Mad. 21; Queen 

Empress v. Mangal Takrhand, (1886) I. L. R. 10 Bom. 274; Queen Emimssy, 

KirpaJ Singh, (1887) I. L. K. 9 All. 523; Queen E 7 npr ess y. JDaya Bhima, (1888) 

I.L. R. 13 Bom. 14;; Re Hayes, (1889) I. L. R. 12 Mad. 39; Queen 
Empress v. Nalwarai, (1891) I. L.R. 16 Bom. 178; Queen Empress v. Ganpatras 
Ram C/Mudra, (1893) I. L R. 19 Bom. 105. 

^ R. V. Burahf L. R. 3 App. Cas. 889. 

G g 2 
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Vu. VII. Act, that is to say, in places which are not either in British 
India or in the territory of a Native State, is open to question, 
and the doubts on these points cannot be satisfactorily removed 
except by Parliamentary legislation. 

4. Except in these cases, and except in pursuance of 
special enactments, such as the Indian Marine Service Act, 
the operation of Acts of the Indian Legislature is strictly 
territorial, and extends only to persons and things within 
British India, 

5. The Indian Legislature has gone further than Parlia- 
ment in the exercise of the extra-teri^torial powers wliich it 


possesses. 

I':xtra* But the Governor- General in Council has in his executive 

territorial . . . , „ *11 ^ ^ 

powers of capacity extra-territorial powers far wider than those which 


^'(•neraUn exercised by the Indian Legislature. By successive 

ritr extensive powers of sovereignty have been 

delegated by the Jinglish Crown, first, to the East India 


Company, and afterwards to the Governor-General in Council 


as its successor. The Governor-General in Council is the 


representative in India of the British Crown, and as such can 
exercise under delegated authority the powers incidental 
to sovereignty with reference both to British India and to 
neighbouring territories, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised by 
the Crown through the Secretary of State for India, Thus 
he can make treaties and conventions with the rulers, not 


only of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
commonly treated as extra-Indian, such as Afghanistan and 
Nepaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign coun- 
tries in accordance with the Foreign Jurisdiction Acts and 
the Orders in Council under them, and extending to persons 
who are not subjects of the Queen. 

The existence of these powers is declared, and their exercise 
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is to some extent regulated, by the Foreign Jurisdiction and Cm. Vll. 
Extradition Act, 1879, of the Government of India. This 
Act recites, in terms similar to those of the corresponding 
Act of Parliament, that by treaty, capitulation, agreement, tion and 
grant, usage, sufferance, and other lawful means, the Governor- aition 
General of India in Council has power and jurisdiction within 
divers places beyond the limits of British India; that such 
power and jurisdiction have from time to time been delegated 
to political agents and others acting under the authority of 
the Governor-General in Council; and that doubts having 
arisen how far the e^ftrcise of such powers and jurisdiction, 
and the delegation thereof, were controlled by and dependent 
on the laws of British India, the Foreign Jurisdiction and 
Extradition Act, 1872 (repealed and reproduced by the Act 
of 1879), was passed to remove such doubts, and also to 
consolidate and amend the law relating to the exercise and 
delegation of such power and jurisdiction, and to offences* 
committed by British subjects beyond- the limits of British 
India, and to the extradition of criminals. 

The Act of 1879 is declared, by s. 1, to extend^ — 

(a) to the whole of British India ; 

(/y) to all native Indian subjects of Her Majesty beyond 
the limits of British India; and 
(c) to all .European British subjects within the dominions of 
princes and States in India in alliance with Her Majesty ; 
thus following the powers of legislation conferred by the 
Indian Councils Act, 1861, and the subsequent amending 
Acts, except that it confers no powers with respect to servants 
of the Government, as such, outside British India h 
Section 4 says that — 

‘ The Govcruor-Geneml in Council may exercise any power or 
jurisdiction wliicli he for the time being has within any coun^v or 
place beyond tCe limits of British India, and may delegate the 
same to any servant of the British Indian Government in such 
manner and to such extent as the Governor-General in Council 
from time to time thinks fit.’ 

^ See Q:ieen Empress v. Matwaraij (1891) I. L. R. 16 Bom. 178. 
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The powers and jurisdiction referred to in this section are 
reeoj^nized and confirmed by, but are not derived from, the 
Indian Legislature. That Legislature gives them its support 
to the extent of its powers, and could, to that extent, restrict 
as well as regulate their exercise. The suppoi;t is useful as 
far as it goes, because the Indian Legislature has power to 
bind the British Indian courts, and can regulate the mutual 
relations of British Indian and extra-territorial courts and 
provide for their mutual co-operation. But the jurisdiction 
exists irrespectively of the support, and, in order to cut down 
and restrict the range of powers transcejxling the sphere of the 
Indian Legislature, much clearer words would appear to be 
required than are contained in the Act of 1879. It is, how- 
ever, unfortunate that the language used in s. 4 was not 
declaratory, as in tlie corresponding section of the Ihiglish 
Act (53 & 54 Viet. c. 37, s. 1), and that appropriate saving 
words were not inserted in the Act for the purpose of showing 
that the limitations in s. i did not restrict the powers 
mentioned in s. 4. 

The Act then goes on to enact (s. 5) that a notification in 
the (irazette of India of the exercise or delegation of any sucli 
power or jurisdiction, and of certain matters relating thereto, 
is to be conclusive proof of the truth of the matters stated in 
the notilication ; and (s. 6) that the (iovernor-Gencral in Council 
may appoint any European British subject, either by name or 
by virtue of his oflice, to be a justice of the peace in or for 
any country or place within which the Governor-Cencral in 
Council has jurisdiction. 

Section 8, as noticed above, extends the law relating to 
oflEences and to criminal procedure for the time being in 
force in British India, subject to certain modifications, to 
all European British subjects in Native State, and to all 
native Indian subjects of Her Majesty in any place beyond 
the limits of British India. 

It is to be observed that s. 8, as distinguished from s. 4, 
is c‘learly enactment and not declaration, and, as such, is 
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restricted, and properly restricted, by the limits recognized Cn. Vll. 
and reproduced in s. i. 

The laws so applied by s. 8 to special classes of persons 
apply by virtue of that section itself, and do not recpiire or 
admit of the intervention of any order of the Governor- General 
in Council, except for the purpose of making modifications in 
procedure. 

But the powers exercised by virtue of tlie jurisdiction 
recognized in s. 4 are, like the corresponding powers 
in cases to which the English Eoreign Jurisdiction Act 
applies, exercised b)^ orders of the Governor-General in 
Council corresponding to the Orders in Council made by 
the Queen in cases under the Act of Parliament. These 
orders usually take the form of an order, notified in the 
(xazette of India, constituting civil and criminal courts of 
different grades, and declaring the law which they are to 
administer, that law consisting of certain British Indian 
Acts with specified modifications. The orders thus notified 
for different Native States are to be found in volumes issued 
by the Legislative Department. But it must be borne in 
mind that they proceed, not from the Indian Legislature, 
hut from the Cover nor- Gen oral in Council in his executive 
capacity. The distinction is recognized by the Legislative 
Department volumes^, which discriminate between enactments 
of the Indian Legislature which apply ^proprio vigore^ to 
certain classes of persons in Native States, and enactments 
which are, in the official language of India, ‘ applied fo 
certain portions of the territory of Native States, that is 
to say, become law by virtue of tl\e governor-generars 
order 


^ Lists of British Enaolmeiits in force in Native States. 

“ See Minutes t)y Sir IT. S. Maine, No, 91. 

^ Tlic Indian Foreign Juri.sdiction and Extradition Ad, 1879, has been 
amended by subsequent Acts (X of 1882, XII of 1891, and V of 1896). It 
would seem desirable to con.solidate the existing enactments, and to 
take the opportunity of removing the ambiguities to which attention 
has been directed. 
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It remains to be considered to what territories^ and to 
what classes of persons and eases within those territories, 
the jurisdiction tlius exercised may and does extend. 

It will be observed that the jurisdiction declared by s. 4 
of the Indian Act of 1879 to be exercisable is said to be ^any 
power or jurisdiction which the Governor-General in Council 
for the time bein^ has within any country or place beyond 
the limits of British India/ What those countries and places 
are is a (piestion which depends on the political arrangements 
for the time being in force. Parliament has recently defined 
India ’ as meaning Glritish India, together with any terriift)ries 
of any native prince or chief under the suzerainty of Her 
Majesty, exercised through the Governor-General of India, 
or through any governor or other oflicer subordinate to the 
Governor- General of India.’ It has thus substituted the term 
^ suzerainty ^ for the older expression ‘ alliance ^ or ‘ subordinate 
alliance^ as corresponding more accurately to the existing 
relations between the Governments of India and the Native 
States. But the actual extent of India at any given time 
must always be a political question. And there may often be 
territories on the external fringe of, or outside, ^ India ’ within 
which it may be doubtful whether the Crown has power 
and jurisdiction, and whether and how far that power and 
jurisdiction is delegated to the governor-geneml. But with 
respect to the ordinary Native States of India there can be 
no room for doubt that the British Crown has power and 
jurisdiction of the kind described, and that this power and 
jurisdiction is delegated to the Governor-General in Council. 
The governor-general, as representative of the paramount 
power in India, has and exercises extensive sovereign powers 
over the Native States of India. Those Native States have 
often, and not improperly, been described as, protectorates. 
But they are protectorates in a very special sense. They 

* Iiitorpretation Act, 1889, s. 18 (5^ The same definition has now 
hot n adopted by the Indian Legislature in the General Clauses Act, 1897 
(Act X of 1897, s. 3 (27) ). 
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differ materially from the European proteetorates to which Cn. vii. 
reference is made in text-hooks of European international 
law. They also differ from the protectorates established 
over uncivilized tribes and the territories occupied by them 
in Africa, because in all the Indian Native States, with the 
exception of some wild regions on the frontier, there is some 
kind of organized government to undertake the functions of 
internal administration. Eor the purposes of municipal law 
their territory is not British territory, and their subjects are 
not British subjects. But they have none of the attributes 
of external sovereign!^, and for international purposes their 
territory is in the same position as British territory and 
their subjects are in the same position as British subjects. 

On the other hand, it may be doubted whether the subject 
of an Indian Native State would be an alien within the 
moaning of s. 7 of the Naturalization Act, 1870 (33 & 34 
Viet. c. 14), so as to be capable of obtaining a certificate 
of naturalization under that section. Finally, the rulers of 
Indian Native States owe political allegiance to the Queen 
Empress. These peculiarities have an important bearing on 
the jurisdiction exercisable over European foreigners within 
the territories of those States. 

Li point of fact the jurisdiction of the Governor- General in Classes .,f 
Council within the territories of Native States is exercised — 

{a) over European British subjects in all cases; jurisdic- 

(^) over native Indian subjects in certain cases ; extonds. 

(cj over all classes of persons, British or foreign, within 
certain areas. 

It is the policy of the Government of India not to allow 
native courts to exercise jurisdiction in the case of European 
British subjects, but to recpiire them either to be tried by 
the British coiv'ts established in the Native State in acccrvlance 
with the Foreign Jurisdiction and Extradition Act, or to be 
sent for trial before a court in British India. 

The Government of India does not claim similar exclusive 
jurisdiction over native Indian subjects of Her Majesty when 
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Oh. VII. within Native States^ but doubtless would assert jurisdiction 
over such persons in eases where it thought the assertion 
necessary. Apparently it does not in ordinary cases treat 
as native Indian subjects of Her Majesty persons who are 
natural-born subjects by statute, that is to say, by reason 
of being children or grandchildren of native Indian subjects. 
But perhaps the question how such persons ought to be treated 
does not arise in a practical form. 

The Government of India does not, except within special 
areas, or under special circumstances, such as during the 
minority of a native prince, take over* or interfere witlr the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leaves such cases to 
be dealt with by the native courts in accordance with 
native laws. 

The question as to whether tlie jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arise, would doubtless be answered as in the case 
of African protectorates. Even if consent of tlie foreigner's 
Government were held to be a necessary element of the juris- 
diction in such oases, the notorious fact that a Native State 
of India is not allowed to hold diplomatic or other official 
intercourse with any other Power, and the general recognition 
by European States of the relation in which every such Native 
State stands to the British Crown, would doubtless be construed 
as implying a consent on the part of the Government of any 
European or American State to the exercise by British courts 
of jurisdiction. Indeed, for international purposes, as has 
been said above, the territory of Native States is in the same 
position as the territory of British India. 

There are certain areas within which full jurisdiction has 
been ceded to the Government of India, and, within which 
jurisdiction is accordingly exercised by courts and officers of 
the Government of India over all classes of persons as if the 
territory were part of British India. The most conspicuous 
instaiu'e of this is the district known as the Berars, or as the 
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Hyderabad Assigned Districts, which is not in British India, Ch. vii. 
but is administered precisely as if it were in British India. 

The same appears to be the position of the residencies and 
other stations in the occupation of political officers and of 
cantonments in the occupation of British troops. 

Under arrangements which have recently been made with 
the Governments of several Native States, ^full jurisdiction^ 
has been ceded in railway lands within the territories of those 
States. The effect of one of these grants was considered in 
a case which came recently before the Judicial Committee 
of the Privy Council*^ In this case a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
at Simla. The warrant was executed witliin the area of 
railway lands over which ‘full jurisdiction ’ had been conceded 
by the Nizam, and tlie (piestion was whether tlie execution 
of the warrant under these circunistan(*es was legal. It was 
held that for the purpose of ascertaining the nature and extent 
of the ‘full jurisdiction^ conceded, reference must be made 
to the correspondence which had taken place between the 
Government of India and the Nizam, as showing the nature 
of the agreement between them, that on tlie true construc- 
tion of this correspondence, the jurisdiction conceded must be 
limited to jurisdiction rei^iiired for railway pur])Oses, and that 
consequently tlie execution of the warrant was illegal. 

The position of the residencies and cantonments in the 
territories of Native States has often been com])ared to the 
extra-territorial character recognized by European international 
law as belonging to diplomatic residencies and to cantonments 
in time of war. There is an analogy between the cases, but 
it is unnecessary to base the jurisdiction exercised in those 
places on that analogy. As has been seen above, the jurisdic- 
tion exercisable by the courts of a protecting State within the 

^ As to tlio civil and military station of Bangalore, see Re Hayes, (1888) 

I. L. R. 12 Mad. 39. 

Miihamm .d Yusuf’-Ud-Din v. The Queen Empresa (July 7, 1897). 
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VII. territories of a protected State may extend to all or any of 
the subjects, either of the protecting State or of the protected 
State, and, subject to certain limitations, to persons not be- 
longing to either of these categories. The extent to which, 
and the cases in which, the jurisdiction is exercised over par- 
ticular classes of persons are to be determined by agreement 
between the State which exercises the jurisdiction and the 
State within whose territories the jurisdiction is exercised, and, 
in the absence of express agreement, are to be inferred from 
usage and from the circumstances of the case. 

In connexion with this subject, it n^ay be useful to quote 
Sir Henry Mainers remarks in his minute on Kathiawar^ : — 

‘ It may perhaps be worth ol)serviiig tliat, according to the more 
precise language of modern publicists, sovereignty ” is divisible, 
but “independence’' is not. Although the expression “partial 
independence’^ may be popularly used, it is technically incorrect. 
Accordingly, there may be found in India every shade and variety 
of sovereignty, hut there is only one independent sovei’cign, the 
Jlritish Government. My reason for offerijig a remark which may 
perhaps a})pear j)edantic is that the Indian Government seems 
to me to have occasionally exposed itself to misconstruction by 
admitting or denying the independence of particular (States, when, 
in fact, it meant to speak of their sovereignty. 

^ Tlic mode or degree in which sovereignty is distributed between 
the Ilritisli Government and any given Native State is always 
a cjuestion of fact, which Ijas to he separately decided in each cjise. 
and to which no general rule.s apply. In the more considerable 
instances, there is always some treaty, engagement, or sunnud to 
guide us to a conclusion, and tluui the only question which remains 
is, what has Ijecome of the sovereign rights Avhich are not mentioned 
ill the Convention 1 Did tlie British Government reserve them to 
itself, or did it intend to leave the Native Power in the enjoyment 
of them ] 111 the case of Kattywar the few ambiguous documents 

which bear on the matter seem to me to point to 110 certain result, 
and I consider that the distribution of the sovereignty can only 
be collected from the de facto relations of these States with the 
British Goveriinient, from the course of action which has been 
followed by tliis Government towards them. Tliough wc have to 
interpret this evidence ourselves, it is in itself perfectly legitimate. 

*It api>ears to me, therefore, that the Kattywar States have 
been permitted to enjoy several sovereign rights, of which the 
principal — and it is a well-known right of sovereignty — is im- 
munity from foreign laws. Their chiefs have also been allowed to 

^ Minutes by Sir H. S. Maine, No. 22, at p. 37. 
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exercise (within limits) civil and criminal jurisdiction, and several Cn. VII. 

of them have been in the exercise of a very marked (though minor) 

sovereign right — the right to coin money. But far the largest 
part of the sovereignty has obviously resided in practice with the 
British Government, and among the rights which it has exercised 
appears to me to be an almost unlimited riglit of interference for 
the better order of tlie States. I mean that, if the interferences 
which have already taken place be referred to principles, those 
principles would justify any amount of interposition, so long as we 
interpose in good faith for the advantage of the chiefs and people 
of Kattywar, and so long as we do not disturb the only unqualified 
sovereign right which these States appear to possess — the right to 
immunity from foreign laws.' 

Fjom what has be^n said above it will be seen that the 
powers exercised by tlie British Government, or by the 
Government of India as its representative, in territories 
wliere lower types of government or civilization prevail, 
may vary both in nature and in extent between very wide 
limits. In some places there is merely the exercise of a 
personal jurisdiction over British subjects, or certain otlier 
limited classes of persons. In others the functions of ex- 
ternal sovereignty are exercised or controlled. In others a 
much larger share of the functions of sovereignty, both 
external and internal, has been taken over, and this share 
may be so large as to leave to the previous ruler of the 
territory, if such there be, nothing more than a bare, nominal, 
or dormant sovereignty. 

In dealing with the various positions thus arising, it is 
important to remember that different considerations will apply 
according as the position is approached from the point of 
view of international law, or from the i)oint of view of 
municipal law. 

Where the external sovereignty of any State is exercised 
or controlled by the British Government, a third State will 
almost certaii^y claim to regard, and will, from an iixter- 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes practically British. 

Thus if persons in that territory made it a basis for raids on 
the temtory of an adjoining foreign State, that State would 
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H. VII. liold the British Government accountable. And it would be 
no answer to say that the arrangements entered into by the 
’ British Government with the ruler of that territory preclude 
British interference in such cases. The reply would be, ^ We 
know nothing of these arrangements, except that they debar 
us from obtaining protection or redress, except through you, 
and consequently we must treat the territory as practically 
British.^ A similar position would arise if a subject of that 
foreign State were grossly ill-used within the territory, and 
were denied justice by the persons exercising authority there. 

The view taken by municipal law is'^ widely different. For 
the purposes of that law a territory must be cither British or 
foreign, that is to say, not British, and a sharp line must be 
drawn between the two. In some cases it may be a difficult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities as best they can. To 
allow the existence of a penumbra between British and non- 
British territory would cause endless confusion. The judicial 
and executive authorities must be in a position to say whether, 
for purposes of municipal law, a particular territory is within 
or without ^ Her Majesty^s dominions^ or ^British India.' 
And the legislative authorities must be in a position to deter- 
mine whether the legislation for such a territory is to be 
carried out through the ordinary legislative organs, or through 
the machinery recognized and supported by the Foreign Juris- 
diction Acts. Again, important questions of status may turn 
on the question whether the territory in which a man is born 
is British territory or not. To determine whether a particular 
territory is British or not, it may be necessary to look not 
merely to the powers exercised within it, but also to the 
manner in which, and the understandings on which, those 
powers have been acquired and are being exe]j:jised. Where 
the acquisition dates from long back, difficult questions may 
arise. But in the case of recent acquisitions there will usually 
be no serious difficulty in determining whether what has been 
acquired is merely a right to exercise certain sovereign powers 
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within a particular tract, or whether there has been such a 
transfer of sovereignty over the tract as to convert it into 
British territory. 

The general conclusions appear to be : — 

1. The extra-territorial powers of the Governor-General of 
India are much wider than the extra-territorial powers of the 
Indian Ijcgislature, and are not derived from, though tliey 
may be regulated or restricted by, English or Indian Acts. 

2 . Those powers are exercisable within the territories of 
all the Native States of India. Whether they are exercisable 
within the territories ol any State outside India is a question 
wliieli depends on the arrangements in force with tlie Govern- 
ment of that State, and on the extent to which the powers 
of the Crown exercisable in pursuance of such arrangements 
have been delegated to the governor-general. 

3. The jurisdiction exercisable under those powers might 
be made to extend to all British subjects and to all subjects 
of the State within which the jurisdiction is exercised, and 
also, in the case of Native States of India, to foreigners. 

4. The classes of persons and cases to which the jurisdiction 
a(d;ually applies depend on the agreement, if any, in force 
with respect to its exercise, and, in the absence of express 
agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended ac(,‘ordingIy by the 
instrument regulating the exercise of the jurisdiction. 
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CHAPTER VJII 

TLLITSTRATIVE DOCUMENTS 

i. g> 

I. The Charter of Queen Elizabeth. 

Charier granted tnj Qnee?i El'izaheth to the East India Company, 
[Dated the ^ist Decemler^ in the r^yd year of Her Beign.) 

AfTNO Domini, 1600. 

ELIZABETH, by the Grace of God, Queen of Englaiul, 
France, and Ireland, Defender of the Faith, &c. To all our 
Oflicers, Ministers, and Subjects, and to all other People, as 
well within this our Realm of England as elsewhere, under 
our Obedience and Jurisdiction, or otherwise, unto whom 
these our Letters Patents shall be seen, sliowed, or read, 
greeting. Whereas our most dear and loving Cousin, George, 
Earl of Cumberland, and our well-beloved Subjects, Sir John 
Hart, of London, Knight, Sir John Spencer, of London, 
Knight, Sir Edward Michelborne, Knight, William Cavendish, 
Esq. ; Paul Banning, Robert Lee, Ijeonard Hollyday, John 
Watts, John Moore, Edward Holmeden, Robert Hampson, 
Thomas Smith, and Thomas Campbell, Citizens and Aldermen 
of London ; Edward Barker, Esq. j Thomas Marsh, Esq. ; 
Samuel Backhouse, Esq. ; James Lancaster, Richard Stainer, 
Thomas Cordell, William Garway, Oliver Stile, William 
Quarts, Bartholomew Barnes, William Offely, Robert Cham- 
berlain, John Harvey, Richard Wiseman, William Stone, 
Francis Cherry, Thomas Allabaster, Richard Barrett, John 
Swinnarton the Younger, Thomas Garway, William Romney, 
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James Bean, John Eldred, Andrew Banning, Edward Leaving, cn. VUT. 
Thomas Juxon, Nicholas Leat, John Woollestenholm, Nicholas " 
Pierd, William Chamber, Howland Blackhoiise, Humphrey 
Smith, Robert Sandyo, Henry Robinson, Richard Pointcll, 

John Heylord, William Plarrison, Humphrey Stile, Humphrey 
Robinson, Nicholas Eerror, Thomas Farrington, John Comb, 

Robert Offely, Roger How, John Hewitt, James Turner, 

Morrice Abbott, Robert Carrell, Robert Brooke, Richard 
Chamberlaine, George Chamberlaine, Leonard White, John 
Cornelius, Ralph Busby, William Jenning, Giles Parslow, 

Rob^’t Bell, Thomas White, Nicholas Ijing, William Palmer, 

Ellis Cripps, George Bowles, Nicholas Cripps, John Merrick, 
Humphrey Handford, Thomas Simmons, Robert (>o(iks, 

William Walstall, John Humphrey, Thomas Bostock, Bar- 
tholomew Holland, Richard Cock, William Walton, William 
Freeman, Thomas Southako, John Frier, Francis Bent, Richard 
Ball, Richard Pears, Roger Itenning, Robert Cobe, Robert 
Robinson, Francis Evington, Francis Taylor, Thomas West- 
rowe, John Middleton, Robert Gore, Ralph Gore, William 
Cater, George Cater, John Busbridge, Thomas Hauton, 

William Bond, Merchant Taylor of London, William Cotton, 

John Stockley, Roger Arfield, Augustine Skinner, Richard 
Wiche, Robert Towertson, Richard Tailby, Robert Middleton, 

Robert Bateman, Richard Costan, Robert Walldoe, Richard 
Wragge, John Wragge, William Dale, Lawrence Walldoe, 

Henry Bridgman, Samuel Armitage, Edward Harrison, 

Edmund Nicholson, ('lenient Moseley, John Newman, Hum- 
phrey Wallcot, Thomas Richardson, Thomas Both by, John 
Cowchman, Reginald C reen, Richard Burrell, Robert Mildmay, 

William Hind, George Chandler, Edward Lutterford, William 
Burrell, Stephen Harvey, Thomas Henshaw, William Ferris, 

William Adderley, William Hewit, William Fisher, Joseph Tal- 
banck, Nicholas Manley, Nicholas Salter, William Willaston, 

William Angell, Nicholas Barnsley, John Hawkins, Roger Dye, 

Richard Clarke, Thomas Hewit, George Whitemore, Henry 
Polstead, William Grenwell, Robert Johnson, Bartholomew 

u h 
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i ll. VIII. Haggettj Humphrey Bass, Robert Buck, Ambrose Wheeler, 
William Hale, Richard Hall, jun., John Hodgson, Alphonsus 
Fowl, Edmund Spencer, Robert Dewscy, Richard Piott, 
William Bonham, Edward Barkham, George Coles, Ralph 
Haymor, James Cullymer, Samuel Hare, George Utley, 
Gregory Allen, Henry Archer, Jeffery Kubye, John Cason, 
Richard Beale, Thomas Shipton, John Fletcher, Thomas 
Talbot, Robert Pennington, Humphrey Millward, Richard 
Ilearne, Ralph Allyn, John Brooke, Anthony Gibson, Robert 
Kayes, Hugh Crompton, Richard Washer, George Holman, 
Morrico Luelling, Richard Parsons, Francis Banker, WiJJiam 
Turner, John Greenwood, Richard Dean, Richard Ironside, 
George Smythe, James Dunkin, Edward Walter, Andrew 
Chamberlain, Robert Stratford, Anthony Stratford, William 
Millett, Simon Laurence, Thomas Liddall, Stephen llodson, 
Richard Wright, William Starkey, William Smith, John 
Ellecot, Robert Bailey, and Roger Cotton, have of our certain 
knowledge been Petitioners unto us, for our Royal Assent 
and Licence to be granted unto them, that they, at their own 
Adventures, Costs, and Charges, as well for the Honour 
of this our Realm of England, as for the Increase of our 
Navigation, and Advancement of Trade of Merchandize, 
within our said Realms and the Dominions of the same, 
might adventure and set forth one or more Voyages, with 
convenient Number of Sliips and Pinnaces, by way of Traffic 
and Merchandize to the East-Indies, in the Countries and 
Parts of Asia and Africa, and to as many of the Islands, 
Ports and Cities, Towns and Places, thereabouts, as where 
Trade and Traffic may by all likelihood be discovered, 
established or had; divers of which Countries, and many 
of the Islands, Cities and Ports thereof, have long since been 
discovered by others of our Subjects, albeit not frequented 
in Trade of Merchandize- Know ye, therefore, that we, 
greatly tendering the Honour of our Nation, the Wealth of 
our People, and the Encouragement of them, and others of 
our loving Subjects in their good Enterprizes, for the Increase 
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of our Navigation, and the Advancement of hiAvful Traffick, to Cjt. VI 11. 
the Benefit of our Common Wealth, have of our especial ““ 
Grace, certain Knowledge, and mere Motion, given and 
granted, and by these Presents, for us, our Heirs and Suc- 
cessors, do give and grant unto our said loving Subjects, befor(‘ 
in tliese Presents expressly named, that tliey and every of 
them from henceforth be, and shall be one Body Corporate 
and Politick, in Deed and in Name, by the Name of The 
Governor and Company of Merchants of London, Trading 
into the East-Indies, and them by the Name of The Governor 
and ^Company of M^xhants of London, ^Jh’ading into the 
East-Indies, one Body Corporate and Politick, in Deed and 
in Name, really and fully, for us, our Heirs and Successors, 
we do order, make, ordain, constitute, establish and declare, 
by those Presents, and that by the same Name of Governor 
and Company of Merchants of London, Trading into the 
East-Indies, they shall have Succession, and that they and 
their Successors, by the Name of The Governor and Company 
of Merchants of London, Trading into the East-Indies, 
be and shall be, at all Times hereafter. Persons able and 
capable in Law, and a Body Corporate and Politick, and 
(’apable in Law to have, purchase, receive, })Ossess, enjoy and 
retain, Lands, Rents, Priviledges, Liberties, Jurisdictions, 
Franchises and Hereditaments of whatsoever Kind, Nature, 
and Quality so ever they be, to them and their Successors. 

And also to give, grant, demise, alien, assign and dispose 
Lands, Tenements and Hereditaments, and to do and execute 
all and singular other Things, by the same Name that to 
them shall or may appertain to do. And that they and their 
Successors, by the Name of The Governor and Company of 
Merchants of London, Trading into the East-Indies, may 
plead and be impleaded, answer and be answered, defend and 
be defended, m whatsoever Courts and Places, and before 
whatsoever Judges and Justices, and other Persons and 
Officers, in all and singular Actions, Pleas, Suits, Quarrels, 

Causes and Demands whatsoever, of whatsoever Kind, Nature 

H li a 
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Ch. VIII. or Sort, in such Manner and Forin^ as any other our liege 
People of this our Realm of England, being Persons able and 
capable in Law, may or can have, purchase, receive, possess, 
enjoy, retain, give, grant, demise, alien, assign, dispose, plead 
and be impleaded, answer and be answered, defend and be 
defended, release and be released, do permit and execute. And 
that the said (lovernor and Company of Merchants of London, 
Trading into the East-Indies, and their Successors, may have 
a Common Seal, to serve for all the Causes and Rusincss of 
them and their Successors. And that it shall and may be 
lawful to The said Governor and Company, aiid their {>uc- 
(‘essors, the same Seal, from Time to Time, at their Will and 
Pleasure, to break, change, and to make new or alter, as to 
them shall seem expedient. And further, we will, and by these 
Presents, for us, our Heirs and Successors, we do ordain, that 
there shall be from henceforth one of the same Company to 
be elected and appointed, in such Form, as hereafter in these 
Presents is expressed, which shall be called The Governor of 
the said Company, and that there shall be from henceforth 
Twenty-Four of the said (/ompany, to be elected and appointed 
in such Form, as hereafter in these Presents is expressed, 
which shall be called The Committees of the said Company, 
who, together with the (jovernor of the said Company for the 
Time being, shall have the Direction of the A^oyages. of or for 
the said Company, and the Provision of the Shipping and 
Merchandizes thereto belonging, and also the sale of all Mer- 
chandizes returned in the Voyages, of or for the said Company, 
and the managing and handling of all other Things belonging 
to the said Company ; and for the better Execution of this our 
Will and Grant in this Rehalf We have assigned, nominated, 
constituted and made, and by these Presents, for us, our Heirs 
and Successors, we do assign, nominate, constitute and make, 
the said Thomas Smith, Alderman of London, !o be the First 
and present Governor of the said Company, to continue in 
the said Office, from the Date of these Presents, until another 
of the said Company shall in due Manner be chosen and sworn 
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unto the said Office, according to tlie Ordinances and Provisions 
hereafter in these Presents expressed and declared, if the said 
Thomas Smith shall so long live ; and also we have assigned, 
nominated and appointed, and by these Presents, for us, our 
Heirs and Successors, we do assign, nominate, constitute and 
make, the said Paul Banning, Leonard Ilollyday, John iloorc, 
Edward llolrncdcn, Richard Staper, Thomas Cordell, Williain 
(larway, Oliver Style, James Lancaster, Richard Wiseman, 
Francis Cherry, Thomas Allabaster, William Romney, Roger 
How, Williani Chambers, Robert Sandye, JohnF]ldred, Richard 
Wic^ic, John Ilylord,* John IMiddleton, John Comb, William 
Harrison, Nicholas Ling and Robert Bell, to be llie Twenty- 
Four First aiid Present Committees of the said Company, to 
continue in the said Office of Committees of the said Company, 
from the Date of these Presents, for One whole Year next 
following. And further wo will and grant, by these Pi’csents, 
for us, our Heirs and Su(*(‘essors, unto The said Governor and 
Company of Merchants of London, Trading into the East- 
Indies, and their Successors, that it shall and may be lawfid 
to and for The said Governor and Company, for the Time 
being, or the more part of them, present at any publick 
Assembly, commonly called tin* Court, holden for the said 
Company, the Governor of the said (\)mpany being always 
one, from Time to Time, to elect, nominate, and appoint one 
of the said Company, to be Deputy to the said Governor, 
which Deputy shall take a Corporal Oath, before the Governor 
and Five or more of the Committees of the said Com])any for 
the Time being, well, faithfully and truly to execute his said 
Office of Deputy to the Governor of the said Company, and 
after his Oath, so taken, shall and may, from Time to Time, 
in the Absence of the said Governor, exercise and execute the 
Office of Governor of the said Company, in such Sort as tln^ 
said Governor ought to do : And further we will and grant, 
by those Presents, for us, our Heirs and Successors, unto the 
said Governor and Company of Merchants of London, Trading 
into tlie East-Indies, and their Successors, that they or the 


u. viir. 
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Cji. VUI. greater Part of them, whereof the Governor for the Time 
being or his Deputy to be one, from Time to Time, and at 
all Times hereafter, shall and may have Authority and Power, 
yearly and every year, on the First Day of July, or at any 
Time within Six Days after that Day, to assemble and meet 
together, in some convenient Place, to be appointed from 
Time to Time by the Governor, or in his Absence by the 
Deputy of the said Governor for the Time being, and that 
they being so assembled, it shall and may be lawful to and 
for the said Governor, or Deputy of the said Governor, and 
the said Company for the Time being, or the greater Part of 
them, which then shall happen to be present, whereof the 
Governor of the said Company, or his Deputy for the Time 
being, to be one, to elect and nominate one of the said 
Company, which shall be Governor of the said Company 
for one whole Year, from thence next following, which 
Person, being so elected and nominated to be Governor 
of the said Company, as is aforesaid, before he be admitted 
to the Execution of the said Office, shall take a Corporal Oath 
before the last Governor, being his Predecessor or his Deputy, 
and any Six or more of the Committees of the said Company 
for the Time being, that he shall, from Time to Time, well 
and truly execute the Office of Governor of the said Company, 
in all things concerning the same ; and that immediately 
after the said Oath so taken, he shall and may execute and 
use the said office of Governor of the said Company, for one 
whole Year, from thence next following : And in like Sort 
we will and grant, that as well every one above-named to 
be of the said Company or Fellowship, as all others hereafter 
to be admitted, or free of the said Company, shall take 
a Corporal Oath before the Governor of the said Company, or 
his Deputy for the Time being, to such Effect, ^vs by the said 
Governor and Company, or the more Part of them, in any 
])ublick Court to be held for the said Company, shall be in 
reasonable Manner set down and devised, before they shall be 
allowed, or admitted to trade or traffick, as a Freeman of the 
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said Company. And further we will and grant, by these Ch. Via. 
Presents, for us, our Heirs and Successors, unto The said 
Governor and Company of Merchants of London, Trading 
into the East-Indies, and their Successors, that the said 
Governor, or the Deputy of the said Governor, and the 
Company and their Successors, for the Time being, or the 
greater Part of them, whereof the Governor, or the Deputy 
of the Governor, from Time to Time, to be one, shall and 
may, from Time to Time, and at all Times hereafter, have 
Authority and Power, yearly and every Year, on the First 
Da/ of J uly, or at an Jr Time within Six Days after that Day, 
to assemble and meet together, in some convenient place, to be 
from Time to Time appointed, by tlie said Governor of the 
said Company, or in his Absence, by his Deputy : And that 
they being so assembled, it shall and may be lawful, to and 
for the said Governor or his Deputy, and the Company for 
the Time being, or the greater Part of them, which then shall 
happen to be present, whereof the Governor of the said 
Company, or his Deputy for the Time being, to be one, to 
elect and nominate Twenty- Four of the said Company, which 
shall be Committees of the said Company, for One whole 
Year, from thence next ensuing, which Persons, being so 
elected and nominated to be Committees of the said Com- 
pany, as aforesaid, before they be admitted to the Execution 
of their said Offices, shall take a Corporal Oath, before the 
Governor or his Deputy, and any Six or more of the said Com- 
mittees of the said Company, being their last Predecessors for 
the Time being, that th(iy and every of them, sliall well and 
faithfully perform their said Office of Committees, in all Things 
concerning the same, and that immediately after the said 
Oath so taken, they shall and may execute and use their said 
Offices of Coinmittees of the said Company, for One whole 
Year, from thence next following; and moreover our Will 
and Pleasure is, and by these Presents, for us, our Heirs and 
Successors, we do grant unto The said Governor and Company 
of Merchants of London, Trading into the East-Indies, and 
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H. VIII. to their Successors^ that when and as often as it shall happen, 
the Governor of the said Company for the Time being, at any 
Time within One Year, after that he shall be nominated, elected 
and sworn to the Office of the Governor of the said Company, 
as is aforesaid, to die or to be removed from the said Office, 
whicli Governor, not demeaning himself well in his said Office, 
we will to bo removeablc at the Pleasure of the said Company, 
or the greater Part of them, which shall be present, at any 
of their publiek Assemblies, commonly called their General 
Court, holden for the said Compau}^ tliat then and so often it 
shall and may be lawful, to and for the Residue of the^'said 
Company for the Time being, or the greater Part of them, 
within convenient Time after the Death or removing of any 
such Governor, to assemble themselves in such convenient 
Place as they shall think fit, for the Election of the Governor 
of the said Company; and that the said Company, or the 
greater Part of them, being then and there present, shall and 
may, then and there, before their Departure from the said 
Place, elect and nominate one other of the said Company, to 
be Governor of the same (Company, in the Place or Stead 
of him that so died, or was so removed, which Person, being 
so elected, and nominated to the Oflice of Governor of the said 
Company, shall have and exercise the said Office, for and 
during the Residue of the said Year, taking first a Corporal 
Oath as is aforesaid, for the due Execution thereof ; and this 
to be done from Time to Time, so often as the Case shall so 
require. And also our Will and Pleasure is, and by these 
Presents, for us, our Heirs and Successors, we do grant unto 
The said Governor and Company of Merchants of London, 
Trading into the East-Indies, and to their Successors, that 
when and as often as it shall happen, any of the Committees 
of the said Company for the Time being, at anjr Time within 
One Year, next after that they or any of them shall be 
nominated, elected, and sworn to the Office of Committees 
of the said Company, as is aforesaid, to die or be removed 
from the said Oflice, which Committees, not demeaning them- 
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selves well in their said Office, we will to he removeable^ at Ch. VHI. 
the Pleasure of The said Governor and Company, or the greater 
Part of them, whereof tlie Governor of the said Company 
for the Time beinj^, or l\is Depiity for the Time bein^^, to be 
one, that then and so often, it shall and may be lawful, to 
and for The said Governor and Company for the Time being*, 
or the greater Part of them, whereof the Governor for the 
Time being, or his Deputy, to be one, within convenient Time, 
after the Death or removing of any of the said Committees, 
to assemble themselves in such convenient Place, as is or shall 
be iftiual and accustoAicd, for the Election of The Governor 
of the said Company, or where else The Governor of the said 
Company for the Time being, or his Deputy, shall appoint ; 
and that The said Governor and Company, or the greatei’ 

Part of them, whereof the Governor for the Time being, or his 
Deputy, to be one, being then and there present, shall and 
may then and there, before their Departure from the said 
Place, elect and nominate one or more of the said Company, 
to be Committees of the same Company, in the Places and 
Steads, Place or Stead, of him or them that so died, or were 
or was so removed, which Person or Persons, so elected and 
nominated to the Office or Offices of Committee, or Com- 
mittees, of the said Company, shall liave and exercise the said 
Office and Offices, for and during the Residue of the said Year, 
taking first a Corporal Oath as is aforesaid, for the due 
Execution thereof, and this to be done from Time to Time, so 
often as the Case shall require. And further we do, by these 
Presents, for us, our Heirs and Successors, will and grant unto 
The said Governor and Company of Merchants of London, 

Trading into the East-Indies, and their Successors, that they, 
and all that are or shall be of The said Company of Merchants 
of London. T^pding into the East-Indies, and every of them, 
and all the Sons of them, and every of them, at their several 
Ages of One and '.'.'wenty Years or upwards : And further, all 
such the Apprentices, Factors or Servants of them, and of 
every of thein, which hereafter shall be employed by The said 
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Cir. VI II. Governor and Company, in the said Trade of Merchandize, of 
or to the East-Indies, beyond the Seas, or any other the Places 
aforesaid, in any part of the said East-Indies, or other the 
Places aforesaid, shall and may, by the Space of Fifteen Years, 
from the Feast of the Birth of our Lord God last past, before 
the Date hereof, freely traffick and use the Trade of Merchan- 
dize, by Seas, in and by such Ways and Passag^es already 
found out and discovered, or which hereafter shall be found 
out and discovered, as they shall esteem and take to be fittest, 
into and from the said East-Indies, in the Countries and 
Parts of Asia and Africa, and into and from all the Isftinds, 
Ports, Havens, Cities, Creeks, Towns and Places of Asia and 
Africa, and America, or any of them, beyond the (^ape of 
Bona Esperanza to the Streigdits of Magellan, where any 
Trade or Traffick of Merchandize may be usedor had, and 
to and from every of them, in such Order, Manner, Form, 
Liberty and Condition, to all Intents and Purposes, as shall 
be, from Time to Time, at any publick Assembly or Court, 
held by or for The said Governor and Company, by or between 
them of the said Fellowship or Company of JMerchants of 
London, Trading into the East-Indies, or the more Part 
of them, for the Time being, present at such Assembly or 
Court, the Governor, or his Deputy, being always present at 
such Court or Assembly, limited and agreed, and not other- 
wise, without any Molestation, Impeachment, or Disturbance, 
any Statute, Usage, Diversity of Religion or Faith, or any 
other Cause or Matter whatsoever, to the contrary notwith- 
standing ; So always the same Trade be not undertaken nor 
addressed to any Country, Island, Port, Haven, City, Creek, 
Town or Place, already in the lawful and actual Possession 
of any such Christian Prince or State, as at this present is, or 
at any Time hereafter shall be in League or Amity with us, 
our Heirs or Successors, and who doth not or will not accept 
of such Trade, but doth overtly declare and publish the same 
to be utterly against his or their Good-Will and Liking. 
And further our Will and Pleasure is, and by these Presents, 
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for us, our Heirs and Successors, we do grant unto The said Cir. viir. 
Governor and Company of Merchants of London, Trading 
into the East-Indies, and to their Successors, that it shall and 
may be lawful, to and for The said Governor and Company, 
and their Successors, from Time to Time to assemble them- 
selves, for or about any the Matters, Causes, Affairs or 
Businesses of the said Trade, in any Place or Places, for the 
same convenient, during the said Term of Fifteen Years, 
within our Dominions or elsewhere, and there to hold Court 
for the said Company, and the Affairs thereof; and that also 
it sh^ll and may be lawful, to and for them, or the more Part 
of them, being so assembled, find that shall then and there be 
present, in any such Place or Places, whereof the Governor 
or his Deputy for the Time being, to be one, to make, ordain, 
and constitute such, and so many reasonable Laws, Constitu- 
tions, Orders and Ordinances, as to them, or the greater Part 
of them, being then and there present, shall seem necessary 
and convenient, for the good Government of the same Com- 
pany, and of all Factors, Masters, Mariners and other Officers, 
employed or to be employed in any of their Voyages, and for 
the better Advancement and Continuance of the said Trade 
and Traffick, and the same Laws, Constitutions, Orders and 
Ordinances, so made, to put in use and execute accordingly, 
and at their Pleasure to revoke or alter the same, or any of 
them, as Occasion shall require; and that The said Governor 
and Company, so often as they shall make, ordain or establish 
any such Laws, Constitutions, Orders or Ordinances, in Form 
aforesaid, shall and may lawfully impose, ordain, limit and 
provide such Pains, Punishments and Penalties, by Imprison- 
ment of Body, or by Fines and Amerciaments, or by all 
or any of them, upon and against all Offenders, contrary to 
such Laws, CdUbtitutions, Orders and Ordinances, or any of 
them, as to The said Governor and Company for the Time 
being, or the greater Part of them, then and there being 
present, the said Governor, or his Deputy, being always 
one, shall seem necessary, requisite and convenient, for the 
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^ VIII. Observation of the same Laws, Constitutions, Orders and 
Ordinances ; and the same Fine and Amerciaments shall and 
may levy, take and have, to the Use of The said Governor and 
Company, and their Successors, without the Impediment of 
us, our Heirs or Sticcessors, or of any the Officers or Ministers 
of us, our Heirs or Successors, and without any Accounf 
thereof, to us, our Heirs or Successors, to be rendered or 
made ; all and singular which Laws, Constitutions, Orders 
and Ordinances, so as aforesaid to be made, we will to be duly 
observed and kept, under the Pains and Penalties therein to 
be contained ; so always as the said ‘ijaws, Orders, C(^nsti- 
tutions, Ordinances, Imprisonments, Fines and Amerciaments 
be reasonable, and not (iontrary or repugnant to the fjaws, 
Statutes, or Customs oC this our Ilealm. And for as much as 
The said Governor and Company of Merchants of London, 
Trading into the East-Indies, have not yet experienced of the 
Kinds of Commodities and Merchandizes, which are or will 
be vendible, or to be uttered in tin? said Parts of the Easl- 
Indies, and therefore shall be driven to carry to those Parts, 
in their Voyages outward, divers and sundry Commodities, 
which are likely to be returned again into this our Itealm : 
We therefore of our especial Grace, certain Knowledge and 
mere Motion, for the better encouraging of Tlie said Governor 
and Company of JMerchants of London, Trading into the said 
East-Indies, and for the Advancement of the said Trade, do 
grant unto The said Governor and Company, and to their 
Successors, that they and their Successors, during the Four 
First Voyages, which they shall make, or set forth, for oi’ 
towards the said East-Indies, shall and may transport, and 
carry out of our Realm of England, and the Ports, Creeks 
and Havens thereof, all such and so much Goods and 
Merchandizes, being Goods and Merchandizes lawfully passable 
and transportable out of this Realm, and not prohibited 
to be transported by any Law or Statute of this Realm, 
as shall be by them, their Factors or Assigns, shipped 
in any Ship or Ships, Vessel or Vessels, to be employed in 



ILLUSTRATIVE DOCUMENTS 


477 


any of the said Four First Voyages, free of Custom, Subsidy Cn. VIIT. 
or Poundage, or any other Duties or Payments, to us or our 
Suecessors, due or belonging, for the shipping or transporting 
of the same, or any of them ; and yet nevertheless our Will 
and Pleasure is, and we do, by these Presents, straitly 
charge and command, that all and every such Coods and 
Merchandizes, so to be transported out of this Pealm, from 
Time to Time, during the said Four First Voyages, as is 
aforesaid, shall, from Time to Time, be duly entered by the 
Customer, Controller, or other Officer of such Port, Creek or 
Place^ where Hie sameiGoods and Merchandizes shall liappen 
to be shipped and loaden, before such Time as the same shall 
be shipped, or loaden, to be transported as is aforesaid : And 
also of our further especial Grace, certain Knowledge and 
mere Motion, we do, for us, our Heirs and Suecessors, grant 
to and with The said (xovernor and Company of Merchants 
of London, Trading into the East-Indies, and their Suecessors, 
that when and as often, at any Time, during tlie said Time 
and Space of Fifteen Years, as any Custom, Poundage, 

Subsidy, or other Duties, shall be due and payable unto us, 
our Heirs or Successors, for any Goods, Wares or Merchandizes 
whatsoever, to be returned out or from any the Islands, Ports, 

Havens, Cities, Towns or Places aforesaid, unto our Port of 
London, or any of the Havens, Creeks, Members or Places to 
the same Port belonging, that the Customers and all other 
Officers for the Time being, of us, our Heirs or Successors, 
for or concerning Receipts of Customs, Poundage, Subsidies 
or other Duties, unto whom it shall appertain, shall upon the 
Request of The Governor and Company of the said Merchants 
of London, Trading into the East-Indies, or any their Agents, 

Factors or Assigns, give unto The said Governor and Company, 
their Agents, Factors or Assigns, Six Months^ Time, for 
Payment of the One Half, and after those Six Months ended, 
other Six Months' Time, for the Payment of the other Half, 
of their said Customs, Poundage, or other Subsidy or Duties, 
receiving gc od and sufficient Bonds, with Surety, to the Use 
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C}i. VIII. of us, our Heirs and Successors, for the true Payment of the 
same accordingly ; and upon receipt of the said Bonds, with 
Surety, from Time to Time, to give unto The said Governor 
and Company of Merchants of London, Trading into the 
East-Indies, for the Time being, tlieir Agents, Factors or 
Assigns, their Cocket or other Warrant, to take out and 
receive on Land the same Goods, Wares or Merchandizes, by 
Virtue tlicreof, without any Disturbance ; and that also, as 
often as at any Time, during the said Time of Years, 

any Goods, Wares or Merchandizes of The said Governor and 
Company, for the Time being, laden frqjn our POrt of Lopdon, 
or any the Creeks, Members or Places to the same Port 
belonging, to be transported to or towards any the Islands, 
Ports, Havens, Cities, Towns or Places aforesaid, shall happen 
to miscarry or be lost, before their safe Arrival or Discdiarge 
in the Ports, for and to which the vsame shall be sent, that 
then and so often so much Custom, Poundage, Subsidies, or 
other Duties, as they answered to us, for the same, before 
their going forth of our said Ports, Havens or Creeks, shall, 
after due Proof made, before tlie Treasurer of England, for 
the Time being, of the said Loss, and the just Quantity 
thereof, be, by Virtue hereof, allowed to The said Governor 
and Company, their Agents or Factors, by Warrant of the 
said Treasurer, to the said Customers or Officers, in the next 
Goods, Wares or Merchandizes, that The said Governor and 
Company, or their Successors, shall or may ship, for or 
towards those Parts, according to the true Hates of the 
Customs, Poundage or Subsidies, before paid for the Goods, 
Wares or Merchandizes, so lost or miscarrying, or any Part 
thereof. And for that, The said Governor and Company of 
Merchants of London, Trading into the East-Indies, are like 
to bring to this our Realm, a much greater Quantity of foreign 
Commodities, from the Parts of the said East-Indies, than can 
be spent for the necessary Use of the same our Realm, which 
of Necessity must be transported into other Countries, and 
there vended, we, for us, our Heirs and Successors, of our 
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especial Grace, certain Knowledge and mere Motion, do ^rant Ch. Vlil. 
to and with The said Governor and Company of Merchants 
of London, Trading into the East-Indies, and their Successors, 
that at all Times, from Time to Time, during the Space of 
Thirteen Months, next after the Discharge of any the same 
foreign Commodities, so to be brought in, the Subsidies, 
Poundage, Customs, and other Duties for the same, being first 
paid or compounded for as aforesaid, it shall be lawful for 
The said Governor and Company, and their Successors, or any 
other the natural Subjects of this our Realm, which may or 
shalljbuy the Same of yiem, to transj)ort the same in English 
Rottoms, freely out of this Realm, as well uugarblcd as 
garbled, without Payment of any further Custom, Poundage, 
or any further Subsidy, to us, our Heirs or Successors, for 
the same ; whereof the Subsidy, Poundage, Customs or other 
Duties, shall be so formerly paid or compounded for as afore- 
said, and so proved ; and the said Customer or other Officer 
or Officers, to whom it shall in that Behalf appertain, for the 
Time being, by Virtue hereof, shall, upon due and s\ilficient 
Proof thereof, made in the Custom-House of or belonging to 
the same Port of London, give- them sufficient Cocket or 
Certificate for the safe passing out thereof accordingly : And 
to the End no Deceit be used herein, to us, our Heirs or 
Successors, Certificate shall be brought from the Collector 
of the Custom, Subsidy, Poundage or other Duties, inwards, 
of us, our Heirs or Successors, to the Collector of the Custom, 

Subsidy, Poundage or other Duties, oxitward, of us, our Heirs 
and Successors, that the said Goods, Wares, and Merchandizes, 
have, within the Time limited, answered their due (fiistom, 

Subsidy, Poundage or other duties, for the same inwards ; 

And moreover, we of our further especial Grace, certain 
Knowledge and mere Motion, have granted, and by tnese 
Presents, for us, our Heirs and Successors, do grant unto The 
said Governor and Company of Merchants of London, Trading 
into the East-Indies, that it shall and may be lawful for 
them, their Factors or Assigns, in their First Voyage or 
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C[[. YU I. Fleet, which is now in preparing for their First Adventure 
to the said East-Indies, to transport out of this our Ilealm 
of England, all such foreign Coin of Silver, either Spanish or 
other foreign Silver, as they have proeured, prepared and 
gotten, or shall procure, prepare or get, as likewise all such 
other Coin of Silver, as they have procured, or shall procure, 
to be coined in our Mint, within our Tower of London, 
out of such Plate or Bullion, as is or shall be provided, by 
The said Governor and Company of Merchants of London, 
Trading into tlie East-Indies, their Factors or Assigns before 
the going forth of the same Fleet in this their Tirst Voyage, 
so as the wdiolc Quantity of Coin, or Monies to be transported, 
in this their said First Voyage, do not exceed the Value or 
Sum of £30,000 Sterling, and so as the Sum of £6,000, 
at the least, Parcel of the said Sum of £30,000, be first 
coined in our Mint, within our Tower of London, before the 
same shall be transported as aforesaid, any Law, Statute, 
Restraint or Prohibition, in that Behalf notwithstanding: 
And in like Manner, of our like especial Grace, certain Know- 
ledge and mere Motion, we have granted, and by these Presents, 
do for us, our Heirs and Successors, grant unto The said 
Governor and Company of Merchants of London, Trading 
into the East-Indies, and their Successors, tliat it shall and 
may be lawful, to and for The said Governor and Company, 
and their Successors, after the said First Voyage, set forth 
yearly, for and during the Residue of the said Term of Fifteen 
Years, to ship and transport out of this our Realm of England, 
or Dominions of the same, in any their other Voyages, to or 
towards any the Parts aforesaid, in Form afore-mentioned, all 
such foreign Coin of Silver, Spanish or other foreign Silver, 
or Bullion of Silver, as they shall, during the said Term, 
bring or cause to be brought into this Realm of England, 
from the Parts beyond the Seas, either in the same Kind, 
Sort, Stamp or Fashion, which it shall have when they bring 
it in, or any other Form, Stamp or Fashion, to be coined 
within our Mint, within our Tower of London, at their 
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* Pleasiird ; so as the whole Quantity of Coin or Monies, by On. Viii, 

them tej be transported, in any their said Voyages, during the 

Residu^e of the said Terms, do not exceed the Value or Sum 
of £50,000 in any One Voyage; and so as the Sum of £6,000 
at Mm least, Parcel of the said Sum or Value of £30,000, so 
to be transported as aforesaid, be* first coined, within our said 
Tower of London, before the same shall be transported in any 
of the said Voyages, any Law, Statute, Restraint or Pro- 
hibition, in that Behalf, in any wise notwithstanding : And 
further we of our ample and abundant Grace, mere Motion 
and ijertain l^nowlcHlgl^, have granted, and by these Presents, 
for us, our Heirs and Successors, do grant unto The said 
Governor and Company of Merchants of London, Trading 
into the East-Indies, and their Successors, that they and their 
Successors, and their Factors, Servants and Assigns, in the 
Trade of Merchandize, for them and on their Behalf, and not 
otherwise, shall, for the said Term of Fifteen Years, have, use 
and enjoy, the whole entire and only Trade and Trafllck, and 
the whole entire and only Liberty, Use and Privilege of 
trading and trafficking, and using Feat and Trade of Mer- 
chandize, to and from the said East-Indies, and to and from 
all the Islands, Ports, Havens, Cities, Towns and Pla(*es 
aforesaid, in such Manner and Form as is above niention(*d ; 
and that they The said Governor and Company of IMerchants 
of London, Trading into the l^last-Indies, and every particular 
and several Person, that now is or that hereafter shall be of 
that Company, or Incorjioration, shall hav() full and free 
Authority, Liberty, Faculty, License and Power, in J^'orm 
aforesaid, to trade and traifu'k to and from the said I'kist- 
Indies, and all and every the Parts thereof, in Form aforiisaid, 
according to the Orders, Ordinances and Agreements, heve- 
after to be ma(^ and agreed upon, by The said Governor and 
Company of Merchants of London, Trading into the East- 
Indies, and their Successors, or the more Part of them, present 
at any Court or Publick Assembly, of or for the said Company, 
the Governor of the said Comjiany, or his Deputy for the 

I i 
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("rr. VITI. Time being, being always present, at such Court or Assembly, 
and not otherwise : And for that the Ships, sailing into the 
said East-Indies, must take their due and proper Times, to 
proceed in their Voyages, which otherwise, as we well perceive, 
cannot be performed in the Rest of the Year following: 
Therefore we of our especial Grace, certain Knowledge and 
mere Motion, for us, our Heirs and Successors, do grant, to 
and with The said Governor and Company of Merchants of 
London, I'rading into the East-Indies, and their Successors, 
that, in any Time of Restraint, Six good Ships and Six good 
Pinnaces, well furnished with Ordnanrfe, and other Munition 
for their Defence, and Eivc Hundred Mariners, English Men, 
to guide and sail in the same Six Ships and Six Pinnaces, 
at all Times, during the said Term of Fifteen Years, shall 
quietly be permitted and sultered to depart, and go in the 
said Voyages, according to the Purport of these Presents, 
witliout any Stay or (Vmtradiction, by us, our Heirs or 
Successors, or by the Lord lligli Admiral, or any other 
Officer or Subject of us, our Heirs or Successors, for the 
Time being, in any wise, any Restraint, Law, Statute, Usage 
or Matter whatsoever, to the contrary notwithstanding. Pro- 
vided nevertheless, that if we shall, at any Time within the 
said Term of Fifteen Years, have just Cause to arm our Navy 
in Wail ike Manner, in Defence of our Realm, or for Offence 
of our Enemies, or that it shall be found needful to join to 
the Navy of us, our Heirs or Successors, the Ships of our 
Subjects, to be also armed for the Wars, to such a Number as 
cannot be supplied, if the said Six Ships and Six Pinnaces should 
be permitted to depart, as above is mentioned, then upon Know- 
ledge given, by us, our Heirs or Successors, or by our Admiral 
to Tlie said Governor and Company, about the 20th Day of 
the Month of July, or Three Months before Tli^ said Governor 
and Company shall begin to make ready the same Six 
Ships and Six Pinnaces, that we may not spare the said Six 
Ships and Six Pinnaces, and the Mariners requisite for them, to 
be out of our Realm, during the Time that our Navy shall be 
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upon the Seas, that then tlie said Governor and Company On. Vlll. 
shall forbear to send Six such Sliips and Six Pinnaces, for 
their Trade and Merchandize, until that wo shall revoke or 
withdraw our said Navy from the said Service : And we of 
our further Royal Favour, and of our especial Grace, certain 
Knowledge and mere Motion, have granted, and by these 
Presents, for us, our Heirs and Successors, do grant to The 
said Governor and Company of Merchants of London, Trading 
into the East-Tndies, and to their Successors, that the said 
]!]ast-Indics, npr the Islands, Havens, Ports, Cities, Towns or 
Idace?? thereof, nor of any I\art tliereof, shall not be visited, 
frequented or haunted, by any of the Subjects of us, our 
Heirs or Successors, during the same Term of Fifteen Years, 
contrary to the true Meaning* of these Presents : And by 
Virtue of our Prerogative Royal, which we will not in that 
Behalf have argued, or brought in Question, we straitly 
charge, command and prohibit, for us, our Heirs and Suc- 
cessors, all the Subjects of us, our Heirs and Successors, of 
what Degree or Quality soever they be, that none of them, 
directly or indiroctl}^ do visit, haunt, frecpient or trade, tralhck 
or adventure, by way of Merchandize, into or from any of the 
said East-Indies, or into or from any the Islands, Ports, 

Havens, Cities, Towns or Places aforesaid, other than The said 
Governor and Company of Merchants of Ijondon, Trading 
into the East- Indies, and such particular Persons as now 
be, or hereafter shall be of that Company, their Agents, 

Factors and Assigns, during the said Term of Fifteen Years, 
unless it be by and with such license and Agreement of the 
said Governor and Company of Merchants of London, Trading 
into the East-Indies, in writing first had and obtained, under 
their Common Seal to be granted, upon Pain that every ^ uch 
Person or Persons, that shall trade or traffick into or from 
any of the said East-Indies, other than The said Governor 
and Company of Merchants of London, Trading into the 
East-Indies, and their Successors, shall incur our Indignation^ 
and the Forfeiture and Loss of the Goods, Merchandizes, and 
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Oif. VIII. other Things whatsoever^ which so shall be brought into this 
Ilealm of England, or any the Dominions of the same, con- 
trary to our said Prohibition, or the Purport or true Meaning 
of these Presents, as also the Ship and Ships, with the 
Eurniture thereof, wherein such Goods, Merchandizes, or 
Things shall be brought; the One Half of all the said 
Forfeitures to be to us, our Heirs and Successors, and the 
other Half of all and every the said Forfeitures, we do, by 
these Presents, of our espeeial Grace, certain Knowledge and 
mere Motion, clearly and wholly for us, our Heirs aud 
Successors, give and grant unto The satd Governor and Com- 
pany of Merchants of London, Trading into the East-Indies : 
And further all and every the said Offenders, for their said 
Contempt, to suffer Imprisonment, during our Pleasure, and 
such other Punishment, as to us, our Heirs or Successors, for 
so high a Contempt, shall seem meet and convenient, and 
not to be in any wise delivered, until they and every of them 
shall become bound unto the said Governor for the Time 
being, in the sum of £i,oco at the -least, at no Time then 
after, during this Present Grant, to sail or traffick into any 
of the said East-Indies, contrary to our express Commandment 
in that Behalf herein set down and published ; And further, 
for the better Encouragement of Merchants, Strangers or 
others, to bring in Commodities into our Ilealm, we for us, 
our Heirs and Successors, do grant unto The said Governor 
and Company of Merchants of London, Trading into the 
East- Indies, that they and their Su(?cessors, may, from Time 
to Time, for any Consideration or Benefit, to be taken to 
their own Use, grant or give Licjense, to any Person or 
Persons, to sail, trade or trallick, into or from any the said 
East-Indies, so as such License be granted or given, before 
such Goods, Wares and Merchandizes be laickon Land, and 
so as such License be made by The said Governor and Com- 
j)any of Merchants of London, Trading into the East- Indies, 
for tlie Time being, under their Common Seal : And further 
of our especial Grace, certain Knowledge and mere Motion, 
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we have condescended and granted, and by these Presents, Ch. viii. 
for us, our Heirs and Su(‘cessors, we do condescend and grant 
unto Tlie said Governor and Company of Merchants of 
London^ Trading into the East-Indies, and their Successors, 
that we, our Heirs and Successors, during the said Term 
of Fifteen Years, will not grant Liberty, Ijicense or Power 
to any Person or Persons whatsoever, contrary to the Tenor 
of these our Lett(‘rs Patents, to sail, pass, trade or traflick 
to the said East-Indies, or into or from the Islands, Ports, 

Havens, Cities, Towns or Places aforesaid, or any of them, 
contrary to the true gleaning of these Presents, without the 
Consent of The said Governor and Company of Merchants 
of London, Trading into the East-Indies, or the most Part 
of them : And our Will and I’leasurc is, and hereby we do also 
ordain, that it shall and may be lawful, to and for The said 
Governor and Company of Merchants of liondon, Trading 
into the East-Indies, or the more Part of them, whereof the 
(lovernor for the Time being, or his Deputy, to be one, to 
admit into and to be of the said Company, all such Appren- 
tices, to any of The said Fellowship or Company, and all 
such Servants and Factors, of and for the said Company, and 
all such other, as to them, or the most Part of them, present 
at any Court, held for the said Company, the (lOvernor, or 
his D(‘puty, being one, shall be thought fit and agreeable, 
with the Orders and Ordinances to be made for the Govern- 
ment of the said Company, Provided always, that if any 
of the Persons, })efore named and appointed, by these Presents, 
to be free of The said Company of Merchants of London, 

Trading into the East-Indies, shall not before the going forth 
of the Fleet, appointed for this First Voyage, from the Port 
of London, bring in and deliver to the Treasurer or Treasurers 
appointed, or which, within the Space of Twenty Days next 
after the Date hereof, shall be appointed, by the said Governor 
and Company, or the more Part of them, to receive the 
Contributions and Adventures, set down by the several Ad- 
venturers, in this last and present Voyage, now in hand, to be 
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Gh. YllI, set forth, such Sums of Money as have been, by any of the 
said Persons, by these presents, nominated to be of the said 
Company, expressed, set down and written in a Book for that 
Purpose, and left in the Hands of the said Thomas Smith, 
Governor of the said Company, or of the said Paul Banning, 
Alderman of London, and subscribed with the Names of the 
same Adventurers, under their Hands, and agreed upon to 
be adventured in the said First Voyage, that then, it shall be 
lawful for The said Governor and Company, or the more Part 
of them, whereof the said Governor, or his Deputy, to be one, 
at any their General Court, or Genera^ Assembly, to remove, 
disfranchise and displace him or them, at their Wills and 
Pleasures. And the said Governor and Company of Merchants 
of London, Trading into the East-Indies, for them and their 
Successors, do, by these Presents, covenant, promise and grant, 
to and with us, our Heirs and Successors, that they The said 
(lovernor and Company, and their Successors, in all and 
every such Voyages, as they at any Time or Times hereafter, 
during the said Term, shall make out of this Bealm, by Virtue 
of this our Grant and Jjetters Patents, the First Voyage only 
excepted, shall and will, upon every lleturn which shall be 
made back again into this Realm, or any of our Dominions, or 
within Six Months next after every such Return, bring into 
this our Realm of England, from the said East-Indies, or 
from some other Parts, beyond the Seas, out of our Dominions 
as great or greater Value in Bullion of Gold or Silver, or 
other foreign ('oin of Gold or Silver respectively, for every 
Voyage, the First Voyage only excepted, as shall be by Force 
of these Presents transported and carried out of this Realm, 
by them or any of them, in any Kind of Silver abovesaid 
whatsoever, in any of the said Voyages ; and that all such 
Silver, as by Virtue of this our Grant and Letters Patents, 
shall be shipped or laden by The said Governor and Company, 
or their Successors, to be transported out of this Realm, in 
any of the said Voyages, shall from Time to Time, at the 
setting forth of every such particular Voyage, be shipped 
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and laden at the Ports or Havens of London, Dai-tmonth, or On. viil. 
Plymouth, or at some of the same i^orts or Havens, and at 
no other Port or Haven whatsoever, within this our Realm, or 
the Dominions thereof ; and that all and every such Silver, as 
from Time to Time shall be shipped and louden in the said 
Ports of London, Dartmouth, or Plymouth, or any of them, to 
be by Force of these Presents transported out of this Realm, 
as is aforesaid, shall from Time to Time be duly entered by 
the Customer, Controller, Collector, or other Officer to wliom 
it shall appertain, of every such Port or Haven, where the 
samp shall lulppcn to, be shipped or laden, in the Custom-Rook 
belonging to the said Port or Haven, before such Time as the 
same shall be shipped or laden, to be transported as is aforesaid, 
without any Custom or Subsidy, to be paid for the same ; and 
that in like Manner, all and all Manner of Cold and Silver 
whatsoever, which shall be brought into this Realm, or any 
of our Dominions, by The said Covernor and Company, or 
any of them, according to the true Meaning of tliese Presents, 
shall likewise be, from Time to Time, duly entered by the 
Customer, Controller, or other Officer of every such Port, 

Creek or Place, where the same Gold or Silver shall happen 
to be unshipped, or brought to Land, before such Time as the 
same Gold or Silver or any Part thereof, shall be unshipj)ed 
or brought to Land, as is aforesaid. Provided always, never- 
theless, and our Will and Pleasure is, that these our Letters 
Patents, or any Thing therein contained, shall not in any Sort 
extend to give or grant any Ijicense, l*ower or Authority 
unto The said Governor and Company ot; ^Merchants of 
London, Trading into the .I'last-Indies, or to any of them, 
to undertake or address any Trade unto any (k)untry, Port, 

Island, Haven, City, Creek, Town or Place, being already 
in the lawful and actual Possession of any such (Jhiiocian 
Prince or State, as at this present is, or at any Time hereafter 
shall be in League or Amity, with us, our Heirs or Successors, 
and which doth not, or will not accept of such Trade, but 
doth overtly declare and publish the same, to be utterly 
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'll. VIII. against his or their Good-Will and Liking, any Thing before 
in these Presents contained, to the contrary thereof notwith- 
standing, Provided also, that if it shall, hereafter appear to 
us, our Heirs or Successors, that this Grant or the Con- 
tinuance thereof, in the Whole or in any Part thereof, shall 
not he profitable to us,, our Heirs and Successors, or to this 
our Itealin, tliat then, and from thenceforth, upon and after 
Two Years Warning, to be given to the said (.^)Tnpany, by 
us, our Heirs or Successors, under our or their Privy Seal, 
or Sign JManual, this present Grant shall cease, be void and 
detenniued, to all Intents, (.\)ust.ructionj4 and Piirposes : And 
further of our especial Grace, certain Knowledge and mere 
Motion, we have condescended and granted, and by these 
Presents, for us, our Heirs and Successors, do condescend and 
grant to ddie said Governor and Company of Merchants of 
London, Trading into the East- Indies, and their Successors, 
that if at the End of the said Term of Fifteen Years, it shall 
seem meet and (Convenient unto The said Governor and (Com- 
pany, or any the Parties aforesaid, that this present Grant 
shall be continued, and if that also it shall appear unto us, our 
Heirs and Successors, that the (.Continuance thereof shall not be 
prejudi(‘ial or hurtful to this our llealrn, but that we shall 
lind the further (^ontinuancc thereof prolitable for us, our 
Heirs and Successors, and for our llealrn, with such Conditions 
as arc herein mentioned, or with some Alteration or Qualifica- 
tion thereof, that then we, our Heirs or Suc(.*essors, at the 
Instance and humble Petition of The said Governor and 
(Jompany, or any of them, to be made unto us, our Heirs and 
Successors, will grant and make unto The said Governor and 
Company, or any of them, so suing for the same ; and such 
other Person and Persons, our Subjects, as they shall nominate 
and appoint, or shall be by us, our Heirs or Successors, newly 
nominated, not exceeding in Number Twenty-Four, new 
Letters Patents, under the Great Seal of England, in due 
Form of Law, with the like Covenants, Grants, Clauses and 
Articles, as in these Presents are contained, or with Addition 
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of other necessary Arti(*les, or chan^-ing- of those into some Cii.vlTl. 
other Parts, for and during thJ full Term of I^'ifl.een Yc'ars, 
then next following j willing hereby and straitly eliarging 
and commanding all and singular our Admirals, Vice- Admirals, 

Justices, Mayors, Sheriffs, Eseheators, Conslables, Hailifls, 
and all and singular other our Officers, Ministers, Tdeg(i Mon 
and Subjects whatsoever, to be aiding, favouring, helping and 
assisting unto Tlie said Governor and (Mmpnny, and to their 
Successors, and to their Deputies, Oflicers, Factors, Servants. 

Assigns and Ministers, and every of them, in executing and 
enjoying the ‘Premise'^, as well on Land as on Sea-, from dh\u* 
to Time, when you or any of you shall thereunto be required, 
any Statute, Act, Ordinaiufo, Proviso, Proclamation or Re- 
straint, heretofore bad, madcq set forth, ordained or ])rovided, or 
any other IMaiter, Cause or Thing wliatsoever, to the contrary 
in any way notwithstanding; although ex])ress Mention of 
the true yearly Value or Certainty of the ]h*(‘mises, or of any 
of them, or of any other Gifts or Grants, by us, or any of our 
Progenitors, to the said Governor and (ajinpany of IMenhants 
of London, Trading into the East-Indies, or to any of tluun, 
before this Time made, in these Presents is not made, or any 
Statute, Act, Ordinance, Provision, Proclamation or Restraint, 
to the contrary heretofore had, made, ordained or provided, or 
any other Thing, Cause or ^fatter whatsoever, in any wis(‘ 
notwithstanding. In Witness whereof, we have caused these 
our Letters to be made Patents: AVitiU‘ss Ours(^lf, at West- 
minster, the Thirty-first Day of December, in the Three and 
Fortieth Year of our Reign, 


Hubeiu). 
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Cn. VI 11. 


IL Guant op the Diwant. 


Fimaiind^ from the King Shah Aalmi^ granting the Deleaving of 
Bengal^ Behai\ and Orma to the Qonqmig, 1765^. 

At this happy time our royal Fii’maurid indispensably 
requiring obedience, is issued ; that whereas, in consideration 
of the attachment and services of the high and mighty, the 
noblest of exalted nobles, the chief of illustrious warriors, 
our faithful servants and sincere well-wishers, worthy of our 
royal favours, the English Company, we have .granted them 
the Dewanny ^ of the Provinces of Bengal, Behar, and Orissa, 
from the beginning of the Fussul ‘ Kubby ^ of the Bengal 
year 117^; as a free gift and ultumgau®, without the 
association of any other person, and with an exem})tion from 
the payment of the customs of the Dewanny, which used to 
be paid to the Court. It is requisite that the said Company 
engage to be security for the sum of twenty-six lakhs of 
ilupees a year for our royal revenue, which sum has been 
appointed from the Nabob Nudjum-ul-Dowla Behauder, and 
regularly remit the same to the royal Circar ; and in this 
case, as the said Company are obliged to keep up a large 
Army for the protection of the Provinces of Bengal, &c., we 
have granted to them wliatsoever may remain out of the 
revenues of the said Provinces, after remitting the sum of 
twenty-six lakhs of Rupees to the royal Circar, and providing 
for the expenses of the Nizamut®. It is requisite that our 
royal descendants, the Yisiers, the bestowers of dignity, the 
Omrahs-^ high in rank, the great officers, the Muttaseddees 
of the Dewanny, the managers of the business af the Sultanut, 
the Jaghirdars^^ and Croories^^, as well the future as the 

^ Order, or letters patent. 

^ Print(‘d in Aitehison's Treatitss, 3rd od., vol. i., p. 

^ Right, as diwan, of receiving the revenues. ^ ‘ I’asl,’ the harvest j’oar. 

® ‘Rabi/ spring. ® ‘Altaingha,* royal grant. ’ ‘ Saikiir,’ government. 

“ Administration of police and criminal law. ® Amirs and nobles. 

Clerks. Holders of assignment of revenue. 

Collectors of revenue. 
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present, using their constant endeavours for the establishment Ch. VlJL 
of this our royal command, leave the said office in possession 
of the said Company, from gener«ation to generation, for ever 
and ever. Looking upon tliem to be assured from dismission 
or removal, they must, on no account whatsoever, give them 
any interruption, and they must regard them as excused and 
exempted from the payment of all the customs of the Dewanny 
and royal demands. Knowing our orders on the subject to 
be most strict and positive, let them not deviate therefrom. 

Written the 24th of Sophar, of the 6th year of the Jaloos, 
tlmv2th of August, ^765. 

Contents of I he Zimmint L 

Agreeably to the paper which has received our Sign 
Manual, our royal commands are issued, that in consideration 
of the attachment and services of the high and mighty, the 
noblest of exalted nobles, the chief of illustrious warriors, our 
faithful servants and sincere well-wishers, worthy of our royal 
favours, the English Company, we have granted them the 
Dewanny of the Provinces of Bengal, Behar, and Orissa, from 
the beginning of tlie Eussul Hubby of the Bengal year 1172, 
as free gift and ultumgau, without the association of any 
other person, and with an exemption from the customs of 
the Dewanny, which used to be j)aid to the Court, on 
condition of their being security fur the sum of twenty-six 
lakhs of rupees a year for our royal revenue, which sum has 
been appointed from the Nabob Nudjum-ul Dowla Behauder ; 
and after remitting the royal revenue and providing for the 
expenses of the Nizarnut, whatsoever may remain we have 
granted to the said Com])any : 

The Dewanny of the Province of Bengal, 

The Dewaimy of the Province of Behar, 

The Dewanny of the Province of Orissa. 


* Endorsed abstract. 
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III. Dispatch accompanying the Goveunment ok 
India Act, 1833 (3 & 4 Will. IV, s. 5). 

No. 44, dated the 10th December, 1834. 

From th Board of Directors, Mast India Conqmny^ to 
the (joveriimcnt of India. 

1. In considering the alterations which have been made 
by the Act of last session of Parliament in the constitution of 
the Indijui (loverrirnent, it seems to us of importance that 
a very full communication should takft place between your 
Government and us, of the views we respectively entertain of 
the operation of the new eiuu'tments, and of tluj mode in 
whicli the powers entrusted to us can best be employed for 
fulfilling the benevolent intentions of the legislature. 

2. You are already apprized of what has been done to 
constitute in the first instance the several Governments, and 
of the appointments which, for that purpose, it has been 
deemed expedient to make. 

3. On the commercial changes, the financial results, and 
the military arrangements which will be recpiired in the new 
state of the (jovernment, our observations and instructions 
have been, or will be, transmitted to you, in the appropriate 
de[)artments. At present our remarks will relate to the great 
change made in the legislative powers of the Supreme 
Government; the relation in which the Supreme Government 
will stand to the subordinate Governments; the effect of the 
new arrangements on the two great departments of internal 
administration — Justice and Revenue; the increased facilities 
granted to I'luropeans of settling and holding land in the 
country; the measures prescribed with regard to slavery; 
the removal of disabilities to office ; the provisions regarding 
ecclesiastical affairs, and the sending home of estimates of 
vacancies in the civil service. Before we proceed, however, to 
observe on these several points, we think it expedient to draw 
your attention to some of the general views and intentions of 
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the Act with respect to them. By so doing, we shall render Cii. Vlli; 
more distinct and perspicuous the particular observations into 
which we shall afterwards enter, and may at the same time 
afford you some useful suggestions in carrying into effect the 
provisions of the Act in matters on which, on this occasion 
at least, we do not tliink it necessary to give you any specufie 
instructions, 

4. The changes which the Act contemplates in the govern- 
ment and political constitution of British India are partly 
prospective and })artly immediate. The state of things at 
whith it aims in piMspect is that which is comprehensively 
described in the preambulary part of the 53rd clause, when a 
general system of justice and police, and a code of laws common 
(as far as may be) to the whole people of India, and having 
its varieties classified and systematized, shall be established 
throughout the country. The prej)aration of such a system 
and such a code must be set about immediately; and it is 
principally with a view to ensure that ohject, and for the 
purpose of collecting and arranging the necessary materials 
and of advising the Government as to the disposition of them, 
that the law commissioners are to be appointed. But with 
whatever celerity those commissioners proceed, their task 
cannot be completed in a day. TJie Act indeed asserts, or 
rather assumes it to be expedient, that the general system 
in prospect should be ^established in the said territories at 
an earh/ penod ^ ; but ^ early ’ is a word of relation. No time 
should be lost by delay ; none should be worse than lost by 
precipitation. The careful observance of these two conditions 
will practically determine the length of time required. 

5. Thus, however, besides that ultimate state of tilings to 
which the Act looks forward, it contemplates an intermediate 
period : a period of inquiry, of consideration, of preparation, 
in some degree even of experiment; and it is to this interval 
that several of its provisions relate. As the labours of the 
law commissioners are intended to fill up the whole of this 
interval, one principal care of the Government will be to guide 
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Ch. VIII. the course, and promote the efficiency, of those labours ; and 
this is plainly contemplated by the Act, which, however, does 
not limit itself to this view of the subject. Without awaiting 
the result of the inquiries and deliberations of the com- 
missioners, it proceeds at once to change the constitution 
of the Indian Government, by investing the Governor- 
General in Coun(?il with legislative powers of a new and 
independent kind, by extending the operation of those powers 
over the subordinate v.f^*vrinments, and by so modifying the 
structure of the Supreme Council internally as to adapt it to 
the discharge of its altered functions. • •• 

6. At first sight this (ihange may peril aps appear premature. 
It may seem that the more natural course would have been 
to leave the Government for the present nearly as it is, or at 
least to withhold from it the extensive powers of legislation 
which it is to exercise under the Act; and when the com- 
missioners shall have so far completed their inquiries and 
deliberations as to make it practicable to adopt a general 
scheme of law, judicature, and police, then, and no sooner, to 
alter the constitution of the Government with an especial 
reference to that new sphere of action on which it will have 
to ent(‘r. 

7. But reflection will, as we believe, show that the legislature 
has judged wisely, or rather has only obeyed a moral necessity 
in introducing immediately and without delay the important 
alterations to which we have referred. 

8. Although some time may elapse before the whole people 
of India, native and foreign, can be placed under one common 
system, yet it is highly dcsiraldo that approximations should 
previously be made to that result. In this view, it will often 
be advantageous to act on the suggestions of the commissioners 
partially and experimentally; thus facilitating as well as 
accelerating the introduction of the system in question. But 
in order to act on this plan, it is obviously necessary that the 
local Government should have the means of legislating freely 
and with effect ; that it should be able to shape its course 
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according to its own view, both of the results to be ultimately Cn. Vlll. 
accomplished, and of the circiimstanecs to be intermediately 
consulted ; and at any rate that some of the anomalies which 
at present belong to the frame of the Government should be 
from time to time removed. 

9. There were, however, other considerations which much 
more "strongly than these dictated such alterations in the 
Government as should enable it to legislate for a great com- 
munity. The Act unsealed for the first time the doors of 
J^ritish India to British subjects of European birth. Hitherto 
the English in India l^ave been there only on sufferance. Now 
they liave acquired a right, however qualified, to live in the 
country and even to become occupants of land, and there is 
every prospect of considerable increase of their numbers. It 
is therefore necessary that the local Government should have 
full means of dealing with them, not merely in extreme cases, 
and by a transcendental act of authority, l)ut in the current 
and ordinary exercise of its functions, and through the medium 
of laws carefully made and promptly and impartially admin- 
istered. On no other condition could the experiment of a free 
ingress of Euroi)eans be safely tried. 

10. While new legislative powers are conferred on the 
Supreme Government, the legislative powers hitherto possessed 
by the subordinate Governments are to be modified and 
abridged. On this topic Ave need hardly refer to the discus- 
sions which have of late years taken place both in India and 
in England on the best mode of constituting the Indian 
Governments ; the decisive consideration with the legislature 
probably was the necessity of strengthening the Supreme 
Government in consequence of the free admission of Europeans 
into the interior of the country. 

I I. In whatever way the Europeans may disperse themselves 
throughout India, they will be united together by a powerful 
sympathy, and will in fact maintain a constant communication. 

It is therefore both just and natural that they should live 
under the control of the same laws, nor would it be easy to 
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Oh. VIII. legislate in reference to a part of them without keeping in 
view the whole body. It is especially to be recollected that the 
task of legislating in India for Europeans naturalized in the 
country and not dependent on the Government is altogether 
new and experimental. The difficulties of this task may 
have been overrated ; but undoubtedly they are not slight or 
evanescent j and they would be much aggravated if the different 
Governments were all armed with co-equal and independent 
legislative powers, and if they were to proceed to exercise such 
powers at their discretion respectively, and perhaps with very 
different views and ac(*ording to imionsistent principles. 
While therefore it is important, in reference to the admission 
of Europeans into the interior, that the subordinate Govern- 
ments, commanding as they do different regions of the 
Empire, should retain their executive capacities, and even that 
a new station of executive control and management should be 
added to them in the north of India, yet there seem good 
reasons for collecting and uniting all the functions of legisla- 
tion in one central and metropolitan Government. 

1 2. Having thus explained, according to our conceptions, 
the general intent and object of those portions of the Act 
whi(!h relate to the constitution of your Government, we shall 
proceed to give you such directions in connexion with the 
subject as seem to us more specially requisite. On some points, 
indeed, the Act expressly enjoins us to give you such directions, 
on others we are led by our solicitude for the success of the 
])lan, which, at the desire of the legislature, we have under- 
taken to carry into effect, to suggest some general rules for 
your guidance, without meaning thereby to fetter the freedom 
of your deliberations on which the efficient fulfilmenf of your 
duty will mainly depend. 

13. By the 47th clause of the Act, the home authorities are 
directed to frame rules for your procedure in the discharge and 
exercise of all powers, functions and duties thereby vested, or 
by any other Acts to be vested in you, which rules shall pre- 
scribe the mode of promulgating the laws or regulations which 
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* you shall make and of authenticating all your Acts and Cn. Vlii. 
proceedings. 

14. - Under this clause, the first point that occurs is, the 
mode or process by which you are to make and to promulgate 
laws. Promulgation may take place in many ways, and the 
means of effecting it are easy of contrivance, but the process 
by which the law which is to be promulgated shall first be 
made is matter of nicety, and to be settled with much thought 
and care. On this head, however, it is not necessary nor 
expedient to set forth the particular steps or formalities by 
whick you are to proceed. We shall, we think, best comply 
with the intention of the legislature by stating the principles 
which you should keep in sight in discharging the important 
duties in question, and which should be embodied in such 
rules as you may frame for the purpose. 

15. The first principle is that no law, except one of an 
occasional kind, or arising out of some pressing emergency, 
should be passed without having been submitted to mature 
deliberation and discussion, 

16. Trite as this maxim may appear, we are of opinion 
that it should be distinctly and very carefully acted upon in 
framing your rules of procedure. In this country the length 
and publicity of the process by which a law passes from the 
shape of a project into that of a complete enactment, and the 
conflict of opinions through which the transit must be made, 
constitute a security against rash or thoughtless legislation. 

There may indeed be exceptions, for there are cases in which 
the pressure of popular feeling forces a law prcmattirely into 
existence. To any danger of the latter kind your legislative 
proceedings will not, for some time at least, be exposed ; but 
where the discussion is confined to the seclusion of a chamber, it 
is only the determined prudence of those who are concerned that 
can guard against the hazard of precipitance. We deem it of 
great moment, therefore, that you should by positive rules 
provide that every project or proposal of a law shall travel 
through a defined succession of stages in council before it is 

K k 
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< 11 . VIII. finally adopted ; that at eacli stage it shall be amply discussed; 
and that the intervals of discussion shall be such as to allow to 
each member of council adequate opportunity of reflection and 
inquiry. 

17. It does not escape our recollection that by the Act 33rd 
George III, c. 53, section 24, a certain course of procedure is 
prescribed for the councils of Fort William, Fort St. George, 
and Bombay. So far, however, as respects the proceedings of 
the Supreme Council, we conceive that the provisions of the 
new Act supersede, and therefore virtually repeal, the enact- 
ment referred to. It is plain that the scanty and nv*agre 
directions there given might embarrass, but could not possibly 
assist in the discharge of the high deliberative functions now 
confided to you. For that end more minute detailed and com- 
prehensive rules will be necessary. 

18. In framing such rules provision must, of course, be made 
for extreme cases, and in the last resort the ultimate power 
specifically reserved by the 49th clause of the new Act to the 
governor-general of acting singly and on his own responsi- 
bility will afford refuge from the possible evil of distracted 
councils and infirm resolutions. But the occasions which 
compel the use of these extreme remedies rarely occur in well- 
governed States ; and, in general, we are persuaded that in 
a punctual, constant, and even fastidious adherence to your 
ordinary rules of practice you will find the best security, not 
only for the efficiency, but also for the dispatch of your 
legislative proceedings. 

19. While thus considering the deliberative part of your 
duties, our attention is necessarily led to one important 
alteration which the Act has made in the constitution of the 
Supreme Council : we allude to the appointment of the fourth 
ordinary member of council as described in the 40th clause. 

20. In the first and simplest view of this remarkable pro- 
vision, the presence and assistance of the fourth councillor 
must be regarded as a substitude for that sanction of the 
Supreme Court of J udicature which has hitherto been necessary 
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io the validity of regulations affecting the inhabitants of the Ch. Vlli. 
presidencies, but which under the new system will no longer 
be required. It is, however, evident that the view of the 
legislature extended beyond the mere object of providing sueli 
a substitute. 

21, The con(‘urrence of the fourth member of council may 
be wanting to a law, and the law may be good still ; even his 
absence at the time of enactment will not vitiate the law; but 
Parliament manifestly intended that the whole of his time and 
attention, and all the resources of knowledge or ability which he 
may possess; should be employed in promoting the due discharge 
of the legislative functions of the council. lie has indeed no 
pre-eminent control over the duties of this department, but ht‘ 
is peculiarly charged with them in all their ramifications. His 
will naturally be the principal share, not only in the task of 
giving shape and connexion to the several laws as they pass, 
but also in the mighty labour in collecting all that local 
information, and calling into view all those general considera- 
tions which belong to each occasion, and of thus enabling the 
council to embody the abstract and essential principles of good 
government in regulations adapted to the peculiar habits, 
character, and institutions of the vast and infinitely diversified 
people under their sway. 

22, It will be observed that the fourth member is declared 
not to be entitled to sit or vote in the council except at meetings 
for the making of laws and regulations. 

23 , We do not, however, perceive that you are precluded by 
anything in the law from availing yourself of his presence 
without his vote on any occasion on which you may think it 
desirable. And on many, if not all, of the subjects on which 
your deliberations may turn, an intimate knowledge of what 
passes in counqjl will be of essential service to him in the dis- 
charge of his legislative functions. Unless he is in habit 
of constant communication and entire confidence with his 
colleagues ; unless he is familiar with the details of internal 
administration, with the grounds on which the Government 

K k 2 
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< 'H. vui. acts, and with the information by which it is guided, he 
cannot possibly sustain his part in the legislative conferences 
or measures with the knowledge, readiness, and independence 
essential to a due performance of his duty. 

24. There is but one further remark we have to offer on 
this part of the subject. It should, we think, be open to 
every member of council to propose any law or regulation for 
adoption, and his proposal should be taken into discussion, even 
though he should, at the outset, stand alone in his opinion. 
In deliberative assemblies differently and more numerously 
(jonstituted, no proposition can bo entertained! which i« not 
seconded as well as moved. The reasonableness of the rule 
is obvious ; but, in the deliberations of a small and select 
body, we do not think that the same condition should be 
enforced. 

25. We shall say no more of the necessity of deliberation 
among yourselves. Another point, not less important, is to 
provide that, in the work of legislation, you shall, as far as 
may be practicable, avail yourself of external aid. Persons 
who are not members of your body may afford you valuable 
assistance, cither by suggesting laws that are ref[uircd, or by 
pointing out what is improvable or objectionable in the drafts 
or projects of laws under consideration. 

26. With respect to the suggestion of new laws, the Act 
(by clause 66 ) expressly requires you to take into consideration 
the drafts or projects of laws or regulations which any of the 
subordinate Governments may propose to you ; but on this 
point we shall afterwards have occasion to observe moi*e 
particularly. The Act also, we need not say, contemplates 
constant communications from the law commissioners, which 
communications are intended to furnish the grounds or 
the materials for legislation. Useful intimations may also 
be derived from the public boards, from the judges of the 
supreme courts, from all persons, whether native or European, 
invested with a judicial character, or holding official stations 
of eminence, from all colleges, and other constituted bodies, 
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perliaps from the native heads of villages, or even private ( ji. Mil. 
individuals of personal weight and influence. W e do not mean 
that these parties should by law be entitled to call on the legis- 
lature to discuss such suggestions, or to come to any decision 
respecting them. No such right belongs to those who petition 
the Houses of Parliament in this country. We mean only that 
their suggestions should be received, and should even b(‘ 
invited. 

Not less material is the other object to which we have 
adverted, — that of taking the opinions of the community, or of 
influential persons, on*the projects of law under consideration, 

— an advantage which in Llngland is secured by the publicity 
of the discussions in Parliament, and by the time which the 
passing of an Act requires ; but which can be obtained in India 
only by making special provision for it. On this subject we 
addressed you in our Political letter of 27th December, 1833, 
to which we again direct your attention as conveying our 
sentiments, and of which our present remarks arc meant to be 
confirmatory. 

28. We conceive tliat here, as well as in the former case of 
the suggestion of new laws, the course of procedure to b(‘ 
follow^ed should be settled by rules of practice generally under- 
stood, rather than by a law or regulation formally issued. 
Progressive experience, and the changing circumstances of the 
community which you have to govern, composed as it will now 
be of the Indian and European races commingled together, 
may make it expedient to vary such course of procedure from 
time to time, and in some instances perliaps to deviate from 
any given rules whatever ; and for such variances and 
deviations no imperative law can well provide. All, tlierefore, 
that we should require would be that, with such exceptions 
as you may deem requisite with a view to the progress of 
current and ordinary legislation, the projects of intended laws 
shall be so made known to the jniblicas to afford opjiortunities 
to the persons or classes whom they may particularly affect 
to offer their comments or complaints to the legislature, and 
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Ch. VIII. that the rules which you at any time prescribe to yourselves 
for this purpose shall be submitted to the consideration of the 
authorities at home. 

29. From the principles to be observed in making laws, we 
naturally proceed to the mode of promulgating them, with 
which we may not improperly join the mode of authenticating 
the acts and proceedings of Government ; for, on both these 
heads, the 47th clause of the Act requires us to give you 
instructions ; to both of them, however, we have calked your 
attention in the Political letter, already referred to, of 
December, 1833. Our present remarks, therefore, slulll be 
confined to a very few particulars. 

30. With respect to promulgation of laws, our chief direction 
to you would be to persevere in the practice which you at 
present pursue, as being on the whole both proper and cflicient ; 
but we must point your observation to one object for which 
it docs not sufficiently provide. The laws arc now printed in 
hlnglish, in the language of the courts, and in whatever is the 
I)revalent language of the country, and copies of them are 
furnished to the several functionaries of Government. It would, 
however, be desirable that they were more generally made 
known to the people. It will deserve your consideration what 
measures can be taken for that end. One thing at any rate 
can be done : cheap copies in the language of the countr}^ 
ought to be everywhere ready for sale to all who have the 
desire to possess them. 

31. The difficulties which have from time to time been 
raised by the courts of English law about the authentication 
of your Acts, applying the distinctions of that law to circum- 
stances to which they were not adapted, probably suggested 
to the legislature the propriety of rules of authentication. All 
that is necessary now, when you have the power of making 

• laws for the supreme courts, is to declare by enactment 
what shall be deemed and taken to be authentication ; and, 
in doing so, all that is necessary for you to consider is the 
marks by which a document evidentiary of an act of Govern- 
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ment can be proved to be what it purports to be, that is, Ch. VIII. 
can be distinguished from a counterfeit. 

3c}. Having now taken a general view of the practice to 
be adopted, and the principles to be acted upon in the execu- 
tion of your legislative office, we think it necessary to recur 
to one of the matters which were included in that view, but 
which has also an independent claim to our best consideration. 

33. Heretofore you have been invested with extensive 
powers of superintendence over the legislation of the sub- 
ordinate presidencies. But as those presidencies have had 
the right of legislatiitg for themselves, your superintendence 
has been exercised only on rare and particular occasions. 

Now their legislative functions, with a reserve for certain 
excepted cases, are to be subordinate to those of the Supreme 
Government. The whole responsibility rests on you; and 
every law which has an especial reference to the local 
interests of any of those presidencies, and every general law 
in respect of its particular bearing and operation on such 
lo(ial interests, ought to be preconsidered by you with as 
deep and as anxious attention as if it affected only the welfare 
of the presidency in which you reside. You may. Indeed, 
as we have already observed, receive from the subordinate 
presidencies suggestions or drafts of laws, and these it may 
frequently be expedient to invite. But in no instance will 
this exempt you from the obligation of so considering every 
provision of the law as to make it really your own, the 
offspring of your own minds, after obtaining an adequate 
knowledge of the case. We say this, knowing as we do 
how easily the power of delegating a duty degenerates into 
the habit of neglecting it, and dreading lest at some future 
period, under the form of offering projects of laws, the 
subordinate jwesidencies should be left to legislate for 
themselves, with as little aid from the wisdom of the Supreme 
Government as when the power of legislating was ostensibly 
in their own hands. 

34. There are two sets of occasions, on one of which the 
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('ll. VIII. suggestions of the subordinate presidencies are more, on the 
other less, necessary. 

35. When provision is to be made for local peculiarities, 
the information of local observers is of peculiar importance ; 
and when the law, wholly or mainly, relates to such pecu- 
liarities, the first draft of it will often be most advantageously 
prepared by those who are best acquainted with them. 

36. The greater number of laws, however, are not of 
this description. They relate to general matters in which 
local peculiarities have subordinate concern ; and in which, 
therefore, such peculiarities need not (ftherwise bo conmilted 
than by prescribing some modification of the general pro- 
visions of the law in applying them to particular cases. 
Of such laws, although the subordinate Governments will 
always have the power of suggesting and recommending 
them, and should even be encouraged to do so, yet the 
original concoction should usually be your own, the modi- 
fications being referred to the local Government, and its 
observations receiving your mature consideration. 

37. In contemplating the extent of legislative power thus 
conferred immediately on our Supreme Government, and in 
the second instance on ourselves; in considering that on the 
use of this i)ower the difPerenee between the worst and the 
best of Governments mainly depends ; in reflecting how many 
millions of men may, by the manner in which it shall in the 
present instance be exercised, be rendered happy or miserable ; 
in adverting to the countless variety of interests to be studied 
and of difficulties to be overcome in the execution of this 
miglity trust, we own that we feel oppressed by the weight 
of the responsibility under which we with you are conjointly 
laid. Whatever means or efforts can be employed on the 
occasion; whatever can be effected by free a^id active dis- 
cussion, or by profound and conscientious deliberation; 
whatever aids can be derived from extrinsic counsel or in- 
telligence, all at the utmost will be barely commensurate 
with the magnitude of the sphere to be occupied, and of the 
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service to be performed. We feel confident that to this On. Vlir. 
undertaking* your best thoughts and care will be immediately 
and pcrsevcringly applied, and we invite the full, the con- 
stant, and the early communication of your sentiments in 
relation to it. On our part we can venture to affirm that 
no endeavour shall be wanting in promoting your views and 
perfecting your plans. Others also who are in a situation, 
by advice or exertion, to assist in the work will contribute 
to it, we hope, to the extent of tlieir power ; and we trust 
that, by the blessing of Divine Providence on our united 
labi^urs, the just aiftl beneficent intentions of this country 
in delegating to our hands the legislative as well as the 
executive administration of the mightiest, the most important, 
and the most interesting of its transmarine possessions, will 
be happily accomplished. 

38. What laws you shall first pass, or to what matters 
your earliest measures of legislation shall be directed, we 
arc not required by the Act to suggest. There is, however, 
one subject or class of subjects in respect of which, both 
because you will be obliged to legislate on it instantly, and 
also in consideration of its great importance and delicacy, we 
deem it incumbent on us to state to you our views and wishes. 

39. For this subject we ^particularly refer you to the 43rd, 

46th, 8xst, 82nd, 83rd, 84th, 85th, and 86th clauses of 
the Act. 

40. These clauses bring into view the legislative duties 
which will be imposed on you by the free admission now 
to be afforded to Jlritish subjects into the interior of India, 
among the fii’st of which duties will be the obligation of pro- 
viding, as directed by the 85th clause, for the protection of 
the natives from insult and outrage in their persons, pro- 
perties, religions and opinions. 

41. The importance, and indeed the absolute necessity, 
of extending to the natives such protection we need not 
demonstrate. Though English capitalists settling in the 
country, if they are governed by an enlightened sense of 
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< ir. VJir. their own interests, will see the importance of acquiring 
the confidence of their native neighbours by a just and con- 
ciliatory course of conduct, even some of this class may yield to 
the influence of worse motives, l^agerness of some temporary 
advantage, the consciousness of power, the pride of a fancied 
superiority of race, the absence of any adequate check from 
public opinion, the absence also in many cases of the habitual 
check supplied by the stated and public recurrence of religious 
observances, — these and other causes may occasionally lead 
even the settled resident to be less guarded in his treatment 
of the people than would accord with®a just view of ‘his 
situation. Much more may acts of outrage or insolence be 
expected from casual adventurers, cut off possibly from 
Europe by the consequences of previous iniseonduct, at all 
events released from the restraints which in this country the 
overawing influence of society imposes on all men not totally 
abandoned ; the greater necessity is there that such persons 
should be placed under other checks. 

42, If the administration of justice in the mufassal wore 
completely adequate to ensure to the injured native the 
means of due and prompt redress, you would be put to little 
difficulty. It w^ould only be necessary to render Ilritish 
subjects fully amenable to the jurisdiction of the native 
tribunals, and all would be well. Eut some time must elapse 
before your judicial system in the interior will be thus 
effectual ; and while, on the one hand, it will be necessary 
that you expedite by all possible means the desired im- 
provement of that system, it will, on the other, be incumbent 
on you to provide for its deficiencies in the interm both by 
framing laws adapted to the particular object in view, and 
by directing the vigilant attention of Government to cases 
of abuse with which the ordinary administraticn of justice 
may be unable to cope. Our instructions on this head are 
necessarily general, suggesting principles rather than pre- 
scribing rules ; to your discretion we must commit the task 
of cariying them into detailed execution. 
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43. Whatever provision may be made against occasional Cii. viil. 
abuse, the views of Parliament in opening the interior of 

India to Europeans are to be carefully kept in recollection. 

^rhe clauses which effect this great alteration in our Indian 
policy are not redraniing but enabling enactments. The 
legislature has avowedly proceeded on the principle that, 
generally speaking and on the whole, the increased entrance 
of Europeans into the interior of India, their increased power 
of blending their interests with those of the country, and 
their increased opportunity of freely associating with the 
natWes, will prove henclicial to the native people, and pro- 
motive of their general improvement and prosperity. That 
which the legislature has thus assumed is also to be assumed 
by us and by you. Your laws and regulations therefore, and 
also all your executive proceedings in relation to the admission 
and settlement of Euro])eans, like that law of the Imperial 
Legislature out of which they grow, must, generally speaking 
and on the whole, be framed on a principle, not of restriction, 
but of encouragement. The conditions which you shall see 
fit to impose on private persons coming from Europe for the 
highly proper purpose of placing and keeping them within 
the supervision of an all -seeing police must not be more than 
necessary for that object. The regulations which you shall 
make with the just and humane design of protecting the 
natives from ill-treatment must not be such as to harass 
the European with any unnecessary restraints, or to give 
him uneasiness by the display of improper distrust and 
suspicion. Laws framed in such a spirit tend to produce 
the very mischiefs which they aim at preventing. To the 
evil-minded they suggest evil, they furnish the discontended 
with materials or pretexts for clamour, and they irritate the 
peaceably-disposed into hostility. 

44. On a like principle, if any act of insult or outrage 
should occur which loudly calls for redress, and for which 
the law affords no remedy, the arm of power must interfere ; 
but here, also, caution is to be used. The necessity for 
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VTII. interposition must be clear, and its limits must not be ex- 
ceeded. Flagrant wrong is not to be permitted ; but neither 
is it to be repressed by too officious or too violent an effort 
on the part of the Government. Care, above all things, 
should be taken not to make casual misconduct the occasion 
of harsh legislation. To put down abuse even by a strong 
act of authority were better than to give it importance and 
in some sense perpetuity by founding on it, when it takes 
place, a severe and undiscriminating law. 

45. Similar observations seem to us to ajiply to the op- 
portunities to be afforded to British ]^uropeans of holding 
land in the interior. By the 86th clause of the Act, such 
natural-born subjects of His Majesty as arc authorized to 
reside in the country are also authorized to hold lands or any 
interest in lands for any term of years in the places in whicli 
they are so authorized to reside. Thus far the right is 
absolute, but there can be no question that the Government 
is authorized to determine to a certain extent the mode in which 
that right shall be exercised, both in virtue of the paramount 
power which belongs to all Governments of regulating the 
conditions attaclied to the enjoyment of property, aiid under 
the special clause, already mentioned, which makes it the 
duty of the Governor- Genei-al in Councul to provide by law 
for the protection of the natives from the injuries to which 
the entrance of Europeans may render them liable. The 
tenures of land in India are so dissimilar to those of Europe 
that a European purchaser, unless furnished with peculiar 
means of information, is ever in danger of misapprehending 
the precise nature of the interest which he has acquired. In 
Bengal, for example, he naturally applies to the relative 
possessions of the zemindar or other superior and the raiyat 
the idea rooted in an European mind of the rektion between 
landlord and tenant, and if he should purchase the interest 
of the zemindar, he will be apt to conclude that he has 
acquired that of the raiyat also, and that he may at once 
proceed to a course of ejectment. If too well instructed to 
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be thus mistaken, yet he is little likely to form an accurate Ch. vili. 
conception of the rights of the cultivator or ot* his own, and 
may by ignorance alone be led to commit acts of injustice. 

Against these evils some provisions should bo made. 

46 . Under the operation of the Act it will, we conceive, 
be one amidst the many duties of the law commissioners 
to review the modes and forms of Indian conveyancing and 
to consider oE what improvement they may be susceptible, 
with a view to give facility to the transfer and stability to 
the possession of real property. Probably, however, it will be 
nectssary for you, immediately and before the commissioners 
can proceed far in their inquiries, to publish regulations on 
this subject prescribing proper modes of conveyance in sufficient 
variety to meet the several cases which seem likely to occur, 
together with formulae adapted to each case. We would also 
suggest the establishment of offices for the registration of all 
transfers of land or any interest in them; such registration 
to be compulsory under such penalties as may appear to you 
requisite. We further think that, independently of any laws 
and regulations, you should take means of supplying such 
Europeans as may be disposed to acquire lands in the interior 
with authentic information popularly conveyed respecting the 
general nature of the Indian tenures as they now subsist, and 
especially in reference to the interests of the raiyats or other 
cultivators. 

47. In acting on these instructions, we earnestly desire you 
to keep primarily in view the interests and the welfare of the 
natives; but next to this principal object, and at no great 
interval below it, we would enjoin you to direct your efforts 
to the promotion of those liberal purposes that dictated to 
Parliament the enactment which you are called to carrv into 
effect. The^\ct assumes that the British capitalist, seeking 
to establish himself in the country, comes as a friend, not as 
an enemy, and the policy of the Act would be defeated if the 
designs of such persons were to meet with any unnecessary 
hindrance or embarrassment. 
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<'h. \ III. 48. We are aware that the restraints which your regulations 
of the 7th May, 1824, and 17th February, 1828, laid on the 
acquirement and ownership of land by Europeans were partly 
intended for the protection of the European buyers, rather 
than for that of the natives who might be affected by the 
sale. We have remarked above on the ignorance of Europeans 
respecting the nature and incidence of landed property in 
India, and there can be no doubt that they might be led by 
that ignorance into improvident speculations ; but we suspect 
that in this, as in many other cases, men must in a good 
measure be left to gather wisdom from •experience. We* are 
not convinced that Europeans seeking an interest in Indian 
land cither need or have a right to demand any further or 
other protection than the law grants to natives under the same 
circumstances. We are here speaking, it will be observed, 
of legal protection, iiot of the protection which Government 
may indirectly afford to the persons in question by taking 
measures to supply them with a better knowledge of the 
subject-matter of their speculations. In effect it is generally 
admitted that tlic regulations, alluded to, of 1824 and 1828 
impeded and disc^ouraged those investments in land which they, 
on the contrary, intended to aid and facilitate. 

49. Before we take leave of the 86th clause of the Act, we 
must advert to the proviso that nothing contained in the Act 
shall prevent you from enabling, by law or otherwise, any of 
the king^s subjects to acquire or hold lands, or any interest 
in them, in any part of the Indian territories, and for any 
estates or terms whatever. 

50. This proviso, it will be observed, is permissive, not 
imperative. It simply leaves to the Supreme Government, 
as the local organ of the Company, the liberty of putting 
in force whatever right the Company independently of the 
Act possesses of enabling British subjects to hold lands any- 
where in the country and for any estates, whether of inheritance 
or ollierwise. That such right belongs to the Company, and 
may, under their control, be exercised by you, will not (we 
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think) admit of a doubt; but unless some very strong and Cji. Vlli. 
urgent reasons for the exercise of it in a particular ease can 
be shown, we shall not wish it to be exercised, until the 
matter shall have been referred to the consideration of the 
home authorities, and, at all events, we must desire that no 
general scheme or plan of the sort be adopted without such 
previous reference and consideration. 

51. From the subject of the residence and settlement of 

Europeans in India we now proceed to another topic closely 
connected with this, and suggested by the same clauses of 
the Act. * • 

52. When the period shall have arrived for placing the 
entire people of India, whether of Eastern or Western 
extraction, under one and the same system of law, police and 
judicature, it is plain that the supreme courts must either 
be superseded or must be melted into the general mass of 
judicial establishments for the whole country. This state 
of things, however, is as yet only in prospect and reversion ; 
and a question arises by what laws and tribunals British 
Europeans in India are to be governed in the interim^ and 
how far the powers and functions of the supreme courts are 
to remain unimpaired. 

53. Though the period just referred to may be distant, 
it would certainly be very desirable, as we have intimated 
in an earlier page, that your intermediate operations as a 
legislature should, to some extent, prepare the community 
for its arrival. 

54. You must not indeed too confidently anticipate what 
shall be the system then to be established, since, under the 
influence of such anticipation, you may be led to introduce 
alterations which will only have the effect of embarrassing 
the adoption ^of what ultimately may be deemed best. The 
alterations you introduce must be in accordance with the 
conclusion established by the inquiries and discussions of the 
law commissioners, and should follow the progress of those 
inquiries slowly and cautiously. We need not add that such 
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Uh. VIII. alterations must be clear improvements as compared with the 
present state of thing's, and must carry with them their own 
recommendation independently of all intended and prospective 
accompaniments. Subject, however, to these conditions, it 
seems to us that you may very properly employ your legislative 
functions, so far as your powers and means permit, in paving 
the way for the wishcd-for and expected consummation. 

55. The anomalies connected with the constitution and 
jurisdiction of the supreme courts are well known, and the 
courts themselves are the greatest anomalies of all. 

56. A judicature utterly uncontrollabU by the Government, 
and on the contrary controlling the Government, recognizing 
the highest authorities of the State only as private individuals, 
and the tribunals which administer justice in all its forms 
to the great body of the people only as foreign tribunals, 
is surely an anomaly in the strictest sense of the word. But 
theoretical objections would be of little consequence in the 
case if there were none of a practical kind. The evils which 
actually attend or arise out of the jurisdiction of the supreme 
courts are represented with great force and fullness in the 
papers which form the Appendix No. V to the Report of the 
Committee of the House of Commons on East India Affairs 
in 1831, most of which papers emanated from yourselves 
conjointly or individually and from the judges of the Supreme 
Court of Calcutta. We do not think it necessary here to 
enter into the details of a subject with every part of which 
you are intimately conversant, but we must observe that the 
remedy recommended and prescribed by all parties is that 
the jurisdiction of the courts in question should be both 
modified and defined, and that, in speaking of modification, 
all of them seem more or less to contemplate some abridgement 
of the powers and authorities of those courts, and more 
specially of those powers and authorities which they exercise 
beyond the limits of Calcutta, Madras, and Bombay, re- 
spectively. 

57. The means which the present Act affords you of 
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applying the remedy referred to are set forth in the 43rd, Ch. Via. 
45th, and 46th clauses. By the first of these, the laws and 
regulations which you make under the Act are to bind all 
courts of justice, whether chartered by the king or not, and 
their jurisdictions, and also all places and things throughout 
the territories of British India. By the 45th clause your 
laws and regulations are to be taken notice of by all courts 
of justice withiil those territories, and they need not be 
registered in any court. By the 46th clause you are restrained 
from making, without our previous sanction, any law or 
regukition which shall empower any courts, other than those 
chartered by the king, to sentence Britisli subjects or their 
children to death, or which shall abolish the courts so char- 
tered. In respect to the last-mentioned clause, we certainly 
should not, without much consideration, give our sanction to 
the important changes there referred to ; and for the present 
those changes may be regarded as out of view. But after 
allowing for the reservations in this clause, the powers and 
authorities with which the Act invests you in relation to the 
supreme courts are most extensive and important. Your 
laws and regulations no longer require to be authenticated 
by registration in the supreme courts, and they, notwith- 
standing, bind those courts, and must be noticed by them 
without being specially pleaded or proved. This is the 
known privilege of sovereign legislation. Beyond this you 
are expressly authorized to make laws for the ^ jurisdiction ’ 
of the supreme courts — a most material qualification, as we 
conceive, of the inability to abolish them, since in virtue of 
this authority you may reduce the extent or circumscribe the 
sphere of their judicial power in any degree consistent with 
their retaining their essential character. 

58. With regard to British-born subjects, when the Act 
says that you shall not pass laws making them capitally 
punishable otherwise than by the king^s court, it does, by 
irresistible implication, authorize you to subject them in all 
other criminal respects and in all civil respects whatever to 

L 1 
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Cii. VIII. the ordinary tribunals of the country. We know not, indeed, 
that there is any crime for which within this clause they may 
not be made amenable to the country tribunals, provided that 
the law in giving those tribunals jurisdiction over the crime 
shall empower them to award to it some other punishment 
than death. 

59. From these premises there are some practical inferences 
to which we must call your attention. First, we are decidedly 
of opinion that all British-born subjects throughout India 
should forthwith be subjected to the same tribunals with the 
natives. It is, of coarse, implied in* this proposition « that, 
in the interior, they shall be sub jected to the mufassal courts. 
So long as Europeans penetrating into the interior held their 
places purely by the tenure of sufferance, and bore in some 
sense the character of delegates from a foreign power, there 
might be some reason for exempting them from the authority 
of those judicatures to which the great body of the inhabitants 
were subservient. But now that they are become inhabitants 
of India, they must share in the judicial liabilities as well as 
in the civil rights pertaining to that capacity, and we conceive 
that their participation in both should commence at the same 
moment. 

60. It is not merely on principle that we arrive at this 
conclusion. The 85th clause of the Act, to which we have 
before referred, after reciting that the removal of restrictions 
on the intercourse of Europeans with the country will render 
it necessary to provide against any mischiefs or dangers that 
may thence arise, proceeds to direct that you shall make laws 
for the protection of the natives from insult and outrage — 
an obligation which, in our view, you cannot possibly fulfil 
unless you render both natives and Europeans responsible 
to the same judicial control. There can be^no equaKty of 
protection where justice is not equally and on equal terms 
accessible to all. 

61. In laying down this proposition, however, we must 
guard against misconception. Though an Englishman be 
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made amenable to the same tribunal with the native^ and Cji. Vlll. 
though his rights be placed under the same supervision and 
protection, it does not follow that those rights are to be 
determined by the same rule. It is not necessary, for 
example, that the property of an Englishman should descend 
by the Indian rather than the English law of succession. In 
cases of marriage, the same tribunal may observe one rule 
in respect to the Englishman, another in respect to the 
Mussulman, and a third in respect to the Hindu. Even 
in criminal cases where such distinctions are least desirable, 
they«may yet sometiifies be necessary, since it is conceivable 
that what would operate as a severe penalty to a Hindu 
would be felt as none by an Englishman ; but variances like 
these do not affect the main principle. The maxim still 
remains that justice is to be distributed to men of every race, 
creed, and colour, according to its essence, and with as little 
diversity of circumstances as possible. 

62. Secondly, in looking forward to the effect of making 
Englishmen triable by the miifassal courts, you will do well 
to take into your renewed and very serious consideration 
a question often mooted, and even partially discussed, though 
as yet undecided ; we mean whether or not the use of juries 
in criminal trials should be introduced into the provinces. 

We would not blindly yield to the opinion or the prejudice 
that it is the inalienable right of an Englishman under 
a criminal accusation to be tried by a jury. The only in- 
alienable right of an accused Englishman is justice; and if 
he resides in the interior of India, he must be content with 
such justice as is dispensed to the natives. But the prospect 
of an increased residence of Englishmen in the interior, con- 
sidering their known attachment to the principle of this 
institution, forijis an additional reason for the consideration 
of the expediency, or inexpediency, of adopting it generally. 

63, Even, however, if it be so adopted, it is neither 
necessary nor expedient that the jury trial which may be 
established in India should be an exact copy of that which 

l 1 a 



GOVERNMENT OF INDIA 


516 

Oh. VIII. subsists in England. Whatever may be the prejudices of 
Englishmen, we strongly deprecate the transfer to India of 
all the peculiarities of our criminal judicature. We are not 
satisfied that these peculiarities are virtues. There is no 
inherent perfection in the number twelve, nor any mysterious 
charm in an enforced unanimity of opinion ; and legislating 
for the Indian people, we should be apt to seek for precedents 
in the ancient usages of India, rather than in the modern 
practice of England. The system of criminal judicature 
which you adopt must be formed with an especial regard to 
the advantage of the natives rather than*of the new settlers, not 
because the latter are in themselves less worthy of consideration, 
but because they are comparatively few, and laws and institu- 
tions exist for the benefit not of the few, but of the many. 

64. Thirdly, it appears to us that, in conferring upon you 
the power of legislating for the jurisdiction of the supreme 
courts and for ^all places and things,’ the legislature plainly 
denotes that you should proceed to define and to regulate by 
law the jurisdiction and the powers of the supreme courts, 
with a view to correct the evils which have flowed from the 
exercise of such jurisdiction and powers as hitlierto constituted. 
Whether in pursuing this object you will go to the length 
of a suggestion which has been thrown out by Mr. W. II. 
Maxmaghten in a note contained in the Appendix before 
mentioned, and which has also been recommended to us from 
other quarters of authority, namely, that the supreme courts 
should be deprived of all jurisdiction whatever over the 
natives, both in and out of the presidencies (meaning by 
‘ presidencies ^ the towns of Calcutta, Madras, and Bombay), 
the consequent void in the presidencies being supplied by the 
creation of other tribunals; or whether, leaving the present 
power of such courts in other i*espects unimpaired, you will 
absolutely confine their jurisdiction to the presidencies ; or to 
what other plan you will have recourse ; — these are questions 
on which we think it premature now to enter. But we must 
^ Note of April 9, 1829, Appendix V, No. ii. 
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desire that, before changes like these or any others of equal, Ch. VIII. 
or nearly equal, magnitude are introduced, they may be 
submitted to us for eonsideration. On minor alterations we 
do not mean to preclude you from venturing, but we must 
observe that even these should not be definitely fixed until 
you have fully conferred on them with the judges of the 
supreme courts, on whose good sense, public spirit, and 
liberality we are sure that we may (*onfidently rely for 
affording you effectual aid in all reforms tending to the more 
satisfactory administration of justice. 

Leaving this Subject, we must pass to another which 
also is to engage a portion of your earliest care and attention. 

66. The objects to which the labours of the law commis- 
sioners are to be directed are set forth in the 53rd clause of 
the Act with great clearness, fullness, and precision, and by 
the 54th clause it is enacted that they shall follow such 
instructions with regard to the researches and inquiries to be 
made, and the places to be visited by them, and with regard 
to all their transactions as they shall from time to time 
receive from the Governor-General in Council. In pursuance 
of this enactment it will plainly be proper that immediately, 
and before the commissioners commence their labours, you 
should furnish them with instructions on the points referred 
to. In fact such instructions will be more necessary for tliem 
at the outset of their course than in its subsequent stages, 
and at the same time the task of framing them will be more 
diflScult and delicate in the first instance than afterwards. 

Having once begun well, the work of the commission will 
proceed easily, experience suggesting such alterations of pro- 
cedure as may be expedient. 

67. The 54th clause further directs that the commissioners 
shall make special reports to you on such matters as by their 
instructions from you shall from time to time be required, 
which reports you are to take into consideration, and, together 
with your opinions and resolutions on them, to transmit to 
us in order that both the reports and such opinions and 
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Oh. VIII. resolutions may be laid before both Houses of Parliament. 
Here, as before, we draw the inference that your very first 
instructions to the commissioners should contain directions 
as to the measures on which they are to make reports. 

68. We have, however, called your attention to these clauses 
chiefly for the purpose of impressing on you the importance 
of the part which the legislature expects you to act in 
promoting the successful prosecution of this commission. 
Much unquestionably will depend on the wisdom and energy 
with which the commissioners themselves shall pursue the 
great objects for which they are appointed ; but' it will be no 
less incumbent on you, by a careful study of those objects, 
and of the best means of attaining them, to enable yourselves 
to impel in the way both of stimulus and direction the pro- 
gress of their labours. 

69. Throughout these remarks we have been at pains to 
keep in your view our intention that they should be con- 
sidered by you as suggestions merely to aid, not to fetter the 
exercise of your own judgement. The same caution should 
be exercised in some degree by yourselves in framing your 
instructions to the commissioners. These, however full and 
minute, ought not, in matters of detail, to be altogether 
decisive or peremptory. If the individuals selected for this 
office shall, as wc hope and believe, be qualified to discharge 
its duties, they may safely and usefully be allowed, within 
reasonable limits, to consult their own discretion — more especi- 
ally as their operations will ever be conducted under your eye, 
and will, at any moment, be open to your interference. 

70. In respect to the Law Commission, we have yet one 
observation to make, which, though it may seem superfluous, 
is yet of too much importance to be omitted. It must be 
distinctly understood, and insisted on, that thg members of 
the Law Commission shall be exclusively devoted to the duties 
of it, and shall not engage in any other pursuit or oceupation 
of emolument or pecuniary advantage. As to those members 
who are civil servants of the Company, there may be little 
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danger of such an event. But with regard to such members Ch. Viir. 
of the commission as may be of the legal profession, we think 
this precaution far from unnecessary. Being, as we trust 
they always will be, persons of eminent talents and reputation, 
men will naturally resort to them for advice. That they 
should ever practise as barristers is of course out of the 
question, but there will, we think, be strong inducements to 
make them act as chamber counsel, or arbitrators, unless it be 
at once declared that any pursuit or employment tending to 
pecuniary advantage shall be held incompatible with the 
situation of a membei* of the commission. 

71. Among the objects to which your legislative delibera- 
tions are earliest to be directed, there is one to which we have 
not as yet adverted — that of the mitigation of the state of 
slavery, with a view to its extinction at the first safe moment. 

The 88th clause of the Act contains the provisions on this 
head. 

72. This subject in India is one of great delicacy, and 
requiring to be treated with the utmost discretion. There 
are certain kinds of restraint required, according to native 
ideas, for the government of families, and forming, according 
both to law and custom, j)art of the rights of the heads of 
families, Mussulman and Hindu, which are not to be included 
under the title of slavery. In legislating, therefore, on 
slavery, though it may not be easy to define the term precisely, 
it is necessary that the state to which your measures are 
meant to apply should be described with due care. We think 
also that your remedial measures should generally begin with 
the cases of the greatest hardship. 

73. Of the two kinds of slavery, predial and domestic, 
there is not a great deal of the former. It exists mostly on 
the Malabar ^oast and the new territories on our north-east 
frontier, and thei'c, it would appear, the cases of greatest 
hardship are found, though the vague information we possess 
on the subject leaves the state of the evil in no small un- 
certainty. Domestic slavery in India is generally mild. The 
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Ch. VIII. origin of a great part of it is in seasons of scarcity, when 
a parent, who is unable to maintain his child, sells him to 
some person of ample means. He is then reared as a part 
of the family into which he is received, and feels himself on 
a level, but little below, and sometimes even above, that of an 
ordinary servant. To dissolve such a connexion by forcible 
means would in general be to inflict an injury on the emanci- 
pated individual. The means of escape, where the colour, 
features, and shape of the slave are not distinguished from 
those of the other classes, and in a country of vast extent, 
facilitating distant removal, are so easy that the treatfnent 
of a slave cannot be worse than that of an ordinary servant, 
without giving him an adequate motive to abscond, and the 
market-value is so small that it is seldom worth while to be 
at the trouble of sending after him. 

74. We think that the law should be made as severe 
against injuries done to a slave as if they were done to 
any other person, and his access to the judge for the pur- 
pose of preferring a complaint should be facilitated to the 
utmost. 

75 - With respect to eases for emancipation, it appears to 
us evident that the desire for it on the part of the slave 
himself should always be previously ascertained. The declara- 
tion of the desire should be made to the judge, and access 
to him for that purpose ought to be equally facilitated. The 
next question will be — what means should be adopted for 
his emancipation ? Compensation will be due to the owner ; 
but that will seldom be a heavy charge. The business, 
however, in all its parts should be regulated by precise rules, 
into the details of which we shall not enter. And every case 
of emancipation should be a judicial proceeding, investigated 
and decided by a judge. » 

76. We have now completed all that we deem it necessary 
to say at present regarding the legislation to be exercised 
and the laws to be made in India. We will proceed to con- 
sider the new relation in which you will be placed with 
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reference to the subordinate Governments, not by means of Ch. VIII. 
your legislative supremacy, but in other respects. 

77 * The words of the 39 ^^^ clause are very comprehensive: 

^The superintendence, direction, and control of the whole 
civil and military government of all the said territories and 
revenues in India shall be vested in the said Governor-General 
in Council/ 

78. The powers here conveyed, when the words are in- 
terpreted in all their latitude, include the whole powers of 
government. And it is of infinite importance that you 
shoald well considei* and understand the extent of the re- 
sponsibility thus imposed upon you. The whole civil and 
military government of India is in your hands, and for what 
is good or evil in the administration of it, the honour or 
dishonour will redound upon you. 

79. With respect to the exercise of your legislative powers 
in the several presidencies, what we have adduced of a general 
nature on that subject will, for the present, suffice. 

80. With respect to the other powers which you are called 
upon to exercise, it will be incumbent upon you to draw, 
with much discrimination and reflection, the correct line 
between the functions which properly belong to a local and 
subordinate Government and those which belong to the 
general Government ruling over and superintending the 
whole. 

81. When this line is improperly drawn, the consecpience 
is either that the general Government interferes with the 
province of the local Government, and enters into details 
which it cannot manage, and which preclude its cf)nsidcration 
of more important objects ; or that it withdraws its attention 
from the evidence of many things which may be right or 
wrong in th« general course of the local administration, and 
thus partially deprives the State of the benefit of its super- 
intendence and control. 

82. It is true that the former Acts of Parliament which 
made the local Government of Bengal a supreme Government 



522 


GOVERNMENT OF INDIA 


Ck. VIII. gave the Governor-General in Council a control and super- 
intenclence over the other presidencies as complete and 
paramount as it was possible for language to convey, and 
this we must assume to have been the intention of the legis- 
lature. In practice, however, the Supreme Government made 
little exercise of its superintending authority, and the result 
has been tliat even that little exercise of it has been generally 
made when it was too late to be miule with real effect, namely, 
after the subordinate Government had taken its course ; thus 
losing the character of control and responsibility, and re- 
taining only that of ex post facto intft'vention — a sort^ of 
intervention always invidious, and in most cases nothing but 
invidious, because what was already done, however open to 
censure, was beyond the reach of recall or correction. 

83. It is evidently the object of the present Act to carry 
into effect that intention of the legislature to which we have 
alluded. Invested as you are with all the powers of govern- 
ment over all parts of India, and responsible for good 
government in them all, you are to consider to what extent, 
and in what particulars, the powers of government can be 
best exercised by the local authorities, and to what extent, 
and in what particulars, they are likely to be best exercised 
when retained in your own hands. With respect to that 
portion of the business of government which you fully confide 
to the local authorities, and with which a minute interference 
on your part would not be beneficial, it will be your duty 
to have always before you evidence sufficient to enable you 
to judge if the course of things in general is good, and to 
pay such vigilant attention to that evidence as will ensure 
your prompt interposition whenever anything occurs which 
demands it, 

84. In general it is to be recollected thah in all cases 
where there are gradations of authority the right working 
of the system must very much depend on the wisdom and 
moderation of the supreme authority and also of the sub- 
ordinate 8-uthorities. This is especially true of a system so 
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peculiar as that of our Indian Empire. It was impossible Ch. Vlir. 
for the legislature, and it is equally so for us in our in- 
structions, to define the exact limits between a just control 
and a petty, vexatious, meddling interference. We rely on 
the practical good sense of our Governor-General in Council, 
and of our other governors, for carrying the law into effect 
in a manner consonant with its spirit, and we sec no reason 
to doubt the possibility of preserving to every subordinate 
Government its due rank and power, without impairing or 
neutralizing that of the highest. 

85. The subordlnfjtfte Governments will correspond directly 
with us as formerly; but we think that you should im- 
mediately receive copies of all their more important letters 
to us, both as part of the evidence of their proceedings which 
you should have before you, and that we may have the 
benefit of the observations which you may have to make, 
and which we desire that you will always dispatch to us 
with the smallest possible delay.' 

86. It will be for you to determine what part of their 
records, or what other documents, it will be necessary for 
you regularly to receive as evidence of the general pro- 
ceedings of the subordinate Governments, and as an index 
to the other documents which you will have occasion to call 
for when anything occurs which you desire to investigate. 

87. The division of the Bengal Presidency into two 
presidencies will require some temporary proceedings of 
a particular nature. When the Government of Agra is once 
established, and the arrangements for conducting its ad- 
ministration are completed, it will proceed in the same train 
as the other Governments, but in the meantime these arrange- 
ments will require much of your care. 

88. We h^ve already informed you in paragraph 8 of 
our letter in the Political Department of December 27, 1833, 
of our opinion in regard to the mode in which the division 
of the territories hitherto included in the Bengal Presidency 
should be carried into effect, at least in the first instance. 
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Ch. VIII. 89. We trust we need not impress upon you the im- 
portance of economy and of placing the establishments in 
the new presidency on a moderate scale. The plan of the 
judicial establishment, including both the primary and the 
appellate courts, will be ultimately determined by that 
general revision of all that pertains to the administmtion of 
justice, for which the aid of the Indian law commissioners 
has been afforded you. In the meantime the judicial estab- 
lishment should remain on the present footing with as little 
alteration as possible. In the provision made for the 
business of primary judicature, the forifting of the territory 
into a separate presidency creates no change. But you will 
have to consider what, as a temporary arrangement, will 
be best for the appellate jurisdiction, whether a Sudder 
Adawlut or some other species of tribunal. 

90. With respect to the revenue establishment, the com- 
munications which we have recently received from you 
indicate so much dissatisfaction with the mode in which the 
duties of that department have hitherto been executed in 
the territory proposed to be formed into the Agra Presidency, 
that we think you should take the opportunity of placing 
that establishment at once on the footing which you consider 
best adapted to the exigencies of the case. The plan of 
collectors, with their native subordinates in the districts, we 
suppose, you will deem it proper to retain. What will most 
require your consideration is the plan for superintendence. 
You have hjui experience both of Boards of Revenue and of 
superintending commissioners. Neither Boards of Revenue 
nor superintending commissioners have fully answered your 
expectation. So much, however, depends upon superinten- 
dence, in this department particularly, that one of your most 
emphatical instructions to the new Government should be to 
study the means of rendering it good ; and one of the most 
urgent of your own duties will be to contribute your utmost 
endeavours to promote the same end. 

91. You will observe that our remarks are at present 
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confined to the formation of an agency the best fitted for Ch. VIII. 
performance of those which you class under tlie head of 
Revenue duties. The rules by which collectors are to be 
guided in making assessments and collections is another 
subject on which our sentiments have recently been pretty 
fully made known to you, and on which we shall hereafter 
have occasion from time to time to make additional remarks. 

92. In paragraph 16 of our letter to you in the Political 
Department of December 27, 1^33, we have desired you 
to devise a plan, according to which the selection of indivi- 
duals may be made 4 o fill the offices under the Governments 
respectively of Bengal and Agra. It is therefore not necessary 
for us to advert to that subject further in this place. 

93. We have also in paragraph 12 of the same letter 
informed you that we have not thought it necessary or 
desirable to appoint a separate council to assist the governor- 
general in the local administration of the presidency of Fort 
William. Under this arrangement the governor-general has 
functions of two sorts to perform in regard to Bengal: to 
co-operate with his council in controlling the Bengal Govern- 
ment, and to carry on that government alone, if without 
a council, or as president of the council, if he has one. 

94. It is very evident how important a duty you will 
have to perform in maturing a scheme by which tlie separate 
duties of the governor-general may be performed with least 
detriment to one another. The time which he bestows upon 
the one must necessarily be withdrawn from the other ; and 
it will be incumbent upon you with the utmost diligence to 
consider in what way this division of the time and attention 
of the governor-general, and the limited portion of both 
which he can devote to either class of his duties, can be 
prevented frpm producing evil consequences. 

95. There is also something peculiar in the position in 
which you will stand with respect to the superintendence 
and control of the Bengal Government. It is in this case 
your own president whom you will have to control, and 
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Cif. VITI. a state of things may perhaps occur which may in some 
cases occasion embarrassment. In order to obviate possible 
evil, you will (we think) do well to meet the exigency before 
it shall arise. Much difficulty would thus be removed, 
because by adherence to pre-established rules all invidiousness 
would be taken away. 

96. Nothing is fixed by the legislature with regard to 
the seat of Government in the Agra Presidency. The city 
of Agra is pointed out by the name adopted, and by the 
obvious advantage of elevating to this distinction a capital 
of great antiquity and celebrity, but ^he consideration of 
preponderant convenience is not therefore excluded. The 
points of chief importance are — the salubrity of the place, 
its locality with respect to the territories which the presi- 
dency is to comprise, and the expense which will be required 
in buildings and roads. Comparative advantage in these 
respects should determine the choice. 

97. The legislature has left the seat of the Supreme 
Government, both permanent and temporary, to its own 
choice. The important circumstance, however, of making 
the governor-general local Governor of Bengal renders it 
necessary that his habitual residence should be in the place 
where he can best perform both sets of his duties ; that is, 
in Bengal. We have no doubt, therefore, that you will 
concur with us in thinking the seat of the Supreme Govern- 
ment should be at Calcutta, where your records are now 
deposited, and where the requisite buildings, public and 
private, already exist. 

98. It is true the governor-general may appoint a deputy 
as Governor of Bengal. But this arrangement would need 
to be permanent, if the scat of the Supreme Government were 
not in Bengal, and in that there would be considerable diffi- 
culty. The governor can appoint as his deputy only one 
of the ordinary members of the Supreme Council. But if 
one of the four ordinary members of the Supreme Council 
is taken away, three only remain, By express enactment 
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also it is established that three ordinary members shall be Ch. Vlll. 
present to constitute a legislative council. But the incon- 
venience of being unable to transact business without the 
presence of every member of the council must be obvious, 
especially in India, where the health of Europeans is so 
precarious. 

99. We have already called upon you to prepare for our 
consideration a regulation relative to the distribution of 
patronage under the provision of the 78th section of the 
Act in paragraph 16 of our letter to you in the Political 
Dejiartment of December 27, 1^33. 

100. There is one function of government with respect to 
which it may be a question in what hands it should be lodged ; 
we mean the regulation and management of the external 
relations. With respect to the great questions of peace and 
war, there is no room for deliberation. It is very obvious 
they should be determined wholly by the superintending 
Government, which alone has under its eye the whole of 
the relations of the State. We think, indeed, that the 
diplomatic interests of the State will be placed with most 
advantage entirely in the hands of the Supreme Govern- 
ment, and the patronage connected with that department 
will of course follow the duties. It does not follow, nor 
do we mean, that if, from proximity, or any other cause, 
a particular residency, or particular negotiation, can be 
better superintended by a local than the general Govern- 
ment, the general Government should not delegate that 
superintendence. 

101. We have thus touched upon the more comprehensive 
of your legislative and superintending duties, and have directed 
your attention to the subjects which we think most im- 
mediately csjl for consideration and arrangement, as briefly 
as was compatible with the hope of making our suggestions 
intelligible, and showing on what subjects we desire the 
benefit of your reflections in return. 

lor?. It is now necessary to advert to certain other subjects 
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Ch. VIII. which, though not strictly of a legislative or superintending 
character, are yet of the greatest moment. 

103. By clause 87 of the Act it is provided that no person, 
by reason of his birth, creed, or colour, shall be disqualified 
from holding any office in our service. 

104. It is fitting that this important enactment should be 
understood in order that its full spirit and intention may 
be transfused through our whole system of administration. 

105. You will observe that its object is not to ascertain 
qualification, but to remove disqualification. It does not break 
down or derange the scheme of our government' as conducted 
principally through the instrumentality of our regular servants, 
civil and military. To do this would be to abolish or impair 
the rules which the legislature has established for securing 
the fitness of the functionaries in whose hands the main duties 
of Indian administration are to be reposed — rules to which 
the present Act makes a material addition in the provisions 
relating to the college at Haileybury. But the meaning of 
the enactment we take to be that there shall be no governing 
caste in British India; that whatever other tests of qualifica- 
tion may be adopted, distinctions of race or religion shall not 
be of the number ; that no subject of the king, whether of 
Indian or British or mixed descent, shall be excluded either 
fi'om the posts usually conferred on our uncovenanted servants 
in India, or from the covenanted service itself, provided he be 
otherwise eligible consistently with the rules and agreeably 
to the conditions observed and exacted in the one case and in 
the other. 

106. In the application of this principle, that which will 
chiefly fall to your share will be the employment of natives, 
whether of the whole or the mixed blood, in official situations. 
So far as respects the former class — we mean natives of the 
whole blood — it is hardly necessary to say that the purposes of 
the legislature have in a considerable degree been anticipated ; 
you well know, and indeed have in some important respects 
carried into effect, our desire that natives should be admitted 
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to places of trust as freely and extensively as a regard for the Cn. vm. 
due discharge of the functions attached to such places will 
permit. Even judicial duties of magnitude and importance 
are now confided to their hands, partly no doubt from considera- 
tions of economy, but partly also on the principles of a liberal 
and comprehensive policy ; still a line of demarcation, to some 
extent in favour of the natives, to some extent in exclusion 
of them, has been maintained ; certain offices are appropriated 
to them, from certain others they are debarred — not because 
these latter belong to the covenanted service, and the former 
do n«t belong to it, Uut professedly on the ground that the 
average amount of native qualifications can be presumed only 
to rise to a certain limit. It is this line of demarcation which 
the present enactment obliterates, or rather for which it sub- 
stitutes another, wholly irrespective of the distinction of races. 

Fitness is henceforth to be the criterion of eligibility. 

107. To this altered rule it will be necessary that you 
should, both in your acts and your language, conform ; prac- 
tically, perhaps, no very marked difference of results will be 
occasioned. The distinction between situations allotted to the 
covenanted service and all other situations of an official or 
public nature will remain generally as at present. 

108. Into a more particular consideration of the effects that 
may result from the great principle which the legislature has 
now for the first time recognized and established we do not 
enter, because we would avoid disquisition of a speculative 
nature. But there is one practical lesson which, often as we 
have on former occasions inculcated it on you, the present 
subject suggests to us once more to enforce. While, on the 
one hand, it may be anticipated that the range of public 
situations accessible to the natives and mixed races ’»’:ill 
gradually be gnlarged, it is, on the other hand, to be re- 
collected that, as settlers from Europe find their way into the 
country, this class of persons will probably furnish candidates 
for those very situations to which the natives and mixed race 
will have admittance. Men of European enterprise and 


M m 



530 


GOVERNMENT OF INDIA 


<11. YlII. education will appear in the field ; and it is by the prospect of ' 
this event that we are led particularly to impress the lesson 
already alluded to on your attention. In every view it is 
important that the indigenous people of India, or those among 
them who by their habits^ charaeter^ or position may be induced 
to aspire to office, should, as far as possible, be qualified to 
meet their European competitors. 

Thence, then, arises a powerful argument for the promotion 
of every design tending to tlie improvement of the natives, 
whether by conferring on them the advantages of education, 
or by diffusing among them the treai^ures of science, know- 
ledge, and moral culture. For these desirable results, we are 
well aware that you, like ourselves, are anxious, and we doubt 
not that, in order to impel you to Increased exertion for the 
promotion of them, you will need no stimulant beyond a 
simple reference to the considerations we have hero suggested. 

109. While, however, we entertain these wishes and opinion, 

we must guard against the supposition that it is chiefly by 
holding out means and opportunities of official distinction that 
we expec't our Government to benefit the millions subjected to 
their authority. We have repeatedly expressed to you a very 
different sentiment. Facilities of official advancement can 
little affect the bulk of the people under any Government, and 
perhaps least under a good Government. It is not by holding 
out incentives to official ambition, but by repressing crime, 
by securing and guarding property, by creating confidence, by 
ensuring to industry the fruit of its labour, by protecting men 
in the undisturbed enjoyment of their rights, and in the 
unfettered exercise of their faculties, that Governments best 
minister to the public wealth and happiness. In effect, the 
free access to oDTice is chiefly valuable when it is a part of 
general freedom. t 

110. With respect to those clauses of the Act which relate 
to ecclesiastical matters, no particular observation seems to be 
required from us. By the io:^nd clause it is provided that 
nothing in the Act is to prevent you from granting, with the 
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sanction of the home authorities, to any sect, pei*siiasion, or Cn. Viir. 
community of Christians, not hein^ of the United Church of 
Eng^land and Ireland, or of the Church of Scotland, such 
sums of money as may be expedient for the purpose of instruc- 
tion or for the maintenance of places of worsliip. 

Til. We are not prepared with minute instructions on this 
head. The Act properly (we think) leaves it to you, who have 
under your observation the local circumstances of the several 
religious communities of India, to originate the measures to 
be taken, and we can only recommend that, in the execution 
of tMs duty, the inteiTtions of the legislature may be liberally 
carried into effect. 

1 1 'X* You are required by section 103 to make and transmit to 
us annually a prospective estimate of the number of persons 
who, in your opinion, will be necessary, in addition to those 
already in India or likely to return from Europe, to supply 
the expected vacancies in the civil establishments of the 
respective Governments in India in such one of the sub- 
sequent years as shall be fixed in the rules and regulations 
therein mentioned. 

1 13. It is evident that your advice and counsel are essential 
towards the final settlement of the requisite rules and regula- 
tions. We desire, therefore, with the approbation of the 
Commissioners for the Affairs of India, that you will consider 
what in your opinion would be the best rules and regulations 
to guide you in the preparation of the estimate. You will 
report to us the result of that consideration, and you will act 
in conformity with your own opinion until you hear our 
sentiments on your report. 

1 14. The vacancies by death, and by return to Europe, can 
be anticipated pretty correctly by the experience of frimer 
years. Theretis another element, however, in the calculation 
which will require more consideration, and that is, the increase 
or diminution, as the case may be, of the demand which the 
business of government may present for covenanted function- 
aries appointed in this country. 

M. m 2, 
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< «. V III. We have only to add that you are desired to frame 

the first estimate you send to us three years in advance, that 
is, the estimate framed next after January, 1835^ is to state 
the number of persons that will be required to supply the 
respective vacancies in the year 1 838, and you will continue 
annually to frame your successive estimates in the same manner 
until otherwise directed. 

IV. — Mixute by Lord Daliiousie on the Legislative 
Council established by the Government of India 
Act, 1853 (16 & 17 Viet. c. 95). 

Minute ly the Most Nolle the Governor-ikneral^ dated the i']ih 
May^ 1854, concurred in ly the Members of Government. 

Hi<‘ Lo<?is I. By Proclamation issued on May i in terms of Act 16 
! ii. ^17 95 ) section 25, May 20 was appointed for the 

^ first meeting of the Council of India for making laws and 
regulations ^ under the said Act. 

Upon that day the power of making laws and regulations 
now vested in the Governor-General of India in Council 
will cease. The Legislative Department of the Home Office 
must be abolished, and all legislative fiinction whatsoever will 
reside in the Council of India as constituted by section 22 
of the Act. 

Srotion25. 2. The term employed by the Act to designate the legis- 
lative body is ‘the Council of India for making laws and 
regulations.^ But as the Act further directs that the members 
s.M'tion 22. now to be added to the Council of India are to be distinguished 
as legislative councillors thereof,^ I apprehend it will not be 
incorrect, and it certainly will be convenient, to call the body 
constituted for the framing of laws the ^ Legislative CounciV 
so as to distinguish it from the ‘Council ofe India'' in its 
executive capacity. 

3. The first act of the Legislative Council must be to 
determine the form of its proceedings, and the rules under 
which the preparation and discussion of legislative Acts shall 
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be carried on. This can be done only by the authority of the 
Legislative Council itsdf. 

But as the members of that body will meet on the appointed 
day, necessarily without any previous concert, and as it is in 
the highest degree desirable that the council should be brought 
into practical operation as soon as possible, it has seemed to 
me that material aid for this purpose may be afforded by the 
(xovernor-General in Council, by resolving to communicate to 
the Legislative Council at its first sitting such document as 
would assist its early deliberations, and by suggesting respect- 
full}>the outline of tine course of procedure which past practice 
would recommend as likely to be most simple and effectual. 

I cannot doubt that the Legislative Council will not be 
disposed to regard this step as obtrusive, but will ascribe it 
to the real motive from which it springs, namely, a desire 
to afford all the assistance which the experience gained during 
the last twenty years of the work of legislation in India may 
enable the Governor-General in Council to offer. 

4. With this view I propose that there should be laid on 
the table of the Legislative Council at its first meeting the 
Minutes of Mr. Macaulay and of the other members of 
council in 1835 relative to the proceedings of the Council of 
India for making laws and regulations; the standing orders 
then agreed upon and subsequently added from time to time ; 
and a draft body of standing orders recently prepared to show 
the various provisions which are made in the standing orders 
of some of the colonial legislatures in this part of the world, 
in relation to questions which may fall under the consideration 
of the Legislative Council of India. 

5. In determining the form of procedure to be observed 
by the Legislative Council, there are certain leading principles 
all of which submit should be carefully and steadily kept 
in view. 

(i) The proceedings of the council should be conducted with 
all due formality, and should be controlled by an authority 
emanating from the council itself. 


Ch. VJH. 
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<;n. VIII. (2) For simplifying and expediting the work of legislation, 
the existing system of recording preliminary minutes should 
be avoided, and tlic whole discussions upon a draft Act, from 
the time of its introduction until it is passed by the council, 
should be carried on exclusively by oral discussion. 

I’ara-raph An exception to this prohibition of all writing may be 
made, but it will be more conveniently stated in its order in 
a subsequent paragraph. 

(3) Careful provision should be made for the discouragement 
of superfluous or crude applications for legislation. 

(4) The harmonious co-operation ofethe Council of rlndia 
and of the Legislative Council should be facilitated by the 
forms of procedure of the latter body. 

( 5) Full opportunity for the discussion of every legislative 
measure should be afforded both to the Legislative Council 
and to the public, while its enactment should not be impeded 
by undue multiplication of forms and consequent facilities for 
possible obstruction. 

I take the liberty of offering a few suggestions on each 
of these leading’ principles. 

6. (i) ^The proceedings of the council should be con- 
ducted with all due formality, and should be controlled by an 
authority emanating from the council itself.^ 

It must be quite unnecessary for me to urge upon the 
attention of the Legislative Council the expediency of laying 
down fixed rules for the regular, orderly, and dignified trans- 
action of the important business with which they will have 
to deal. 

They will doubtless require that, here or elsewhere, members 
shall speak from their places, shall rise when they speak, and 
shall address themselves as the council may determine, either 
to the president, as in the House of Commons, or to the 
council collectively, as in the House of Lords. 

They will doubtless require further the observance of 
measured and courteous language at all times in debate, and 
will o':act an adherence to some conventional Parliamentary 
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* phraseology (if I may use the expression) when members Ch. Vltf. 
allude to other members of tlie council, or to authorities 
elsewhere. 

For presiding over the deliberations of the council, the 
statute lias nominated the governor-general or a vice-president 
to be appointed by him, or in their absence the senior member 
of the Council of India who may be present. Dut for 
controlling the order of those deliberations, authority must 
be conferred upon their president by the council itself. 

I apprehend the council will feel no hesitation in conferring 
thatiauthority, and ihat they will at all times be prepared 
to upliold the legitimate exercise thereof. 

7. (2) ^For simplifying and expediting the work of 
legislation, the existing system of recording preliminary 
minutes should be avoided, and the whole discussions upon 
a draft Act, from the time of its introduction until it is passed 
by the council, should be carried on exclusively by oral 
discussion.'^ 

Experience must have shown so fully to every member of 
the Legislative Council the protracted delays and frecpient 
paper controversies to which a practice of minuting if un- 
checked would lead, that the advantage of excluding all 
preliminary minuting from the discussions of the council 
cannot fail to commend itself to them. The council, like 
every other legislative assembly, will best and most effectually 
deliberate upon the Acts that may be brought before it by 
oral discussion in the several stages and under the several 
rules suggested in the succeeding paragraphs. 

8. (3) ‘Careful provision should be made for the dis- 
couragement of superfluous or crude applications for legislation.’ 

If the Legislative Council shall throw open its doors for 
the receptioi^of applications for legislative enactment on all 
subjects, either direct to itself or through its members, I fear 
that they will be overwhelmed by a flood of proposals, many 
of which would be wholly uncalled for while many more 
would be loose and ill-considered. 
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Ch. VIII. To check superfluous applications for legislative enactments^ ‘ 
it will probably be expedient that the council should lay down 
as one of their standing orders that no draft Act suggested 
from without will be taken into consideration^ unless it shall 
be transmitted by the Government of the presidency or 
lieutenant-governorship in which the draft was originated, 
except in the case of a draft suggested by persons not being 
officers of the (xovernment, which may be taken into con- 
sideration by the council, if it be introduced by a member, 
and although the local Government may have declined to 
transmit it. • « 

This rule will provide a check upon unnecessary applications, 
while it will not prevent access being had to the council by 
any individual whose suggestions have been previously rejected 
by the local Government under which he lives, provided he 
can induce a member of the council to bring these suggestions 
forward. 

An officer of the Government obviously should act in regard 
to legislation only through the Government he serves. 

To chock, as far as may be, crude applications for legislation, 
the council may advantageously follow the example of the 
Supreme Council, by requiring that every application for an 
Act should be accompanied by a draft of the Act required, 
regularly and properly drawn. 

9. (4) ^The harmonious co-operation of the Council of 
India and of the Legislative Council should be facilitated by 
the forms of procedure of the latter body.* 

To ensure such co-operation it appears to be expedient that 
legislative Acts of • certain classes, when submitted from 
without, should be entertained by the Legislative Council 
only when transmitted by the Council of India. 

The classes of enactments to which I refer ^re— (I) Acts 
affecting the public finances, (II) Acts affecting the constitution 
of the army, (III) Acts affecting the relations of the British 
Government with foreign States. 

It must be manifest at once that the public revenue, the 
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army of India, and the relations of the Government with Ch. VI IT. 
foreign States are matters of such direct interest to the 
Supreme Government, and of so great importanee, that, if 
possible, legislation should only take place regarding them 
in eoncert with the Supreme Government. 

It is for this reason that I propose that the Legislative 
Council should resolve that any draft Act relating to any 
of these subjects should be received from without only when 
transmitted by the Couneil of India. 

It is true that the Executive Government, independently 
of «,ny sucK rcsolu^on, will practically possess an effectual 
control over such legislation by means of the veto with which 
the governor-general has been armed. 

But all will feel that the frequent exercise of the power of 
refusing assent to Acts by the governor-general is almost as 
much to be deprecated as the utterance of ^ Le Roi s’ avisera ^ 
in the Imperial Parliament. It will, therefore, be very 
conducive to the public interests, if by a standing order, such 
as I have alluded to, the probability of conflict between the 
Supreme Council and the Legislative Council should be 
rendered remote. 

It is of course to be understood that, while standing orders 
are thus proposed for regulating the admission of proposed 
Acts when received from without, it must at all times be 
competent to every member of the Legislative Couneil to 
prepare and to propose for the consideration of the council 
such legislative enactments as he may judge right. 

JO. (5) ‘ Full opportunity for the discussion and con- 
sideration of every legislative measure should be afforded to 
the Legislative Council and to the public, while the enacting 
thereof should not be impeded by undue multiplication of 
forms and consequent facilities for possible obstruction.^ 

For giving effect to this most important principle I beg to 
suggest the following rules : — 

That every draft proposed or approved by any governor 
or lieutenant-governor shall be transmitted to the member of 
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1. VIII. the Legislative Connell appointed by such governor or 
lieutenant-governor^ and that such member shall be responsible 
for bringing it, or causing it to be brought, under the 
consideration of the council. 

That all correspondence which may be found necessary 
before the draft can be properly brought before the council 
shall be carried on by sucli member with the local Government 
which transmitted the draft. 

That on a draft being ready for consideration, the member 
having charge of it shall give notice that, on a specified day, 
he will move the first reading of a draft Act for such and 
such purposes. 

That accordingly on the day specified lie shall move the 
first reading thereof, making a full statement of the object 
and intentions of the measure, and giving in with it a concise 
written statement of a similar nature, together with any 
extracts of correspondence which maybe indispensably necessary 
for a right understanding of the draft. 

That the draft Act shall be thereupon read a first time as 
a matter of course, and shall be printed with its aimcxures, 
and that a copy shall be sent to each member of the council. 

Tliat on the bill being thus read a first time, notice shall 
be given of the day on which the member will move the 
second reading thereof. 

That on the day of whicli notice has been given, the second 
reading shall be moved. The member shall on this occasion 
address to the council such observations and arguments as he 
shall think necessary. 

That at this stage a debate shall be taken on the principle 
()f the draft Act. 

That during such debate each member shall speak once 
only, except in strict explanation, the mover hairing a right 
of reply. 

That if the second reading be agreed to, the draft Act shall 
ther. be published, as at present, for general information. 

That if the draft Act shall require examination and con- 
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sideration in detail^ it shall be remitted after the second Cjr. Virr. 
reading to a select committee of three members, of whom the 
mover of the second reading* shall he one. 

That the select committee shall not report upon the draft 
Act until after the expiry of the period which may be agreed 
upon as sufficient for the information of the public, whether 
it be three months as at present, or some other period. 

That, thereafter, the report of the committee on the draft 
Act shall be brought up by the chairman of the committee 
(who shall be the mover of the draft), that the bill shall 
be tfcprinted if ncctssary, and that notice shall be given of 
the day on which motion will be made that the report of 
the committee shall be taken into consideration by the 
council. 

That on the day named, the council shall enter on the 
consideration of the report. 

Tliat the draft Act shall then be discussed, clause by clause, 
each member having a right to speak as often as he may 
please. 

That, thereafter, the amended draft may be reprinted or 
not as may be found necessary ; and that notice sliall be given 
of the day on which the third reading will be moved. 

That on motion being made for the third reading* of the 
bill, debate may be taken, when each member shall speak once 
only as in the debate on the second reading, the mover having 
a right of reply. 

That if the motion l^e agreed to, the draft Act shall be read 
a third time and passed. 

Under the operation of these rules, full information respect- 
ing the draft Act will be given to the Ijegislative Council by 
the statement of the mover, and by the printed documents 
annexed to the draft. The draft may be fully discussed by 
the council collectively at three stagiis, viz. on the second 
reading, on considering the report of the select committee, and 
on the third reading. It will be carefully considered in its 
details by a small and selected body, who will have the 
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i IT. VIII. advantage of hearing the sentiments of the public^ for® whose 
' criticism it will be published. 

These different provisions will ensure, I think, ample 
opportunity for discussion, without affording any undue 
facilities for obstruction. 

11. Before the Act can be allowed to leave the Legislative 
Council, provision must be made for a circumstance peculiar 
exclusively to the legislature of India. 

The Hon^blo Court of Directors possess a right of review of 
all Acts of the legislature, and may direct that they shall be 
repealed. To enable the Hon^ble Court to exercise effectually 
their right of review, the arguments for and objections against 
an Act must be before them. But if all the discussions of the 
Legislative Council are carried on orally, no statement of the 
arguments can bo laid before the Ilon^ble Court. 

To supply this deficiency I propose that any member 
demanding to record his dissent and his ‘ reasons of dissent ' 
from an Act which shall have been passed by the majority, 
shall be at liberty to do so ; and any other members dissenting 
may affix their signatures to it, for all or any of the reasons 
specified thereon ; and that the Honfiile Court may have 
equally before them the arguments relied on by the supporters 
of the Act, it shall be competent to any member to record 
liis ^reasons of assent,^ to which other members may affix 
their signature. 

But to prevent needless multiplication of record, one minute 
only should be recorded on each side, containing respectively 
reasons of dissent and reasons of assent. 

12. The Act thus passed, with the record connected with it, 
must be laid before the Council of India in order to receive the 
assent of the governor-general. 

If the governor-general should give his assent,rthe Act will 
be transmitted to theCourt of Directors by the Governor-General 
in Council. If the governor-general should refuse his assent, 
the refusal will be communicated by the Governor- General in 
Council to the Legislative Council, 
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13. 'Having now drawn attention to the leading principles Ch. viil. 
which experience seems to sliow the necessity of observing in 

the future proceedings of the Legislative Council, I do not 
venture to engage in the minor details of procedure, such as 
the arrangement of daily business, the places of members, the 
form in which motions and amendments are to be put, decisions, 
adjournments, and the like. These will be best left to the 
consideration of the committee of council. 

14, There are two main points of detail, however, on 
which I think it right respectfully to advise the council. 

The one is that* communications between the Governor- 
General in 'Council and the Legislative Council should be 
made by message, to be brought by a member of the Council of 
India and by a member of the Legislative Council respectively. 

The other point on which I wish to advise is, that the 
Legislative Council should apply for tlie appointment of 
a distinct officer of its own, to be called ‘ The Clerk of 
Council,’ or by some similar name. 

Even assuming that attendance on the Legislative Council 
should be considered to fall within the duties of the Secretary 
to Government in the Home Department, it would be 
absolutely impossible for that officer, under the most favourable 
circumstances, to discharge adequately the duties of Home 
Secretary and of secretary in attendance on the Legislative 
Council and its several committees. For this reason I conceive 
that the Legislative Council will find it indis})cnsable to obtain 
the exclusive services of an officer for itself. It will be very 
desirable to select one whose qualifications will fit him for the 
peculiar duties he will have to perform. 

The appointment of such an officer must rest with the 
Government, like the appointment of Clerk to the House of 
Lords and £llerk to the House of Commons. Hut there will 
be every desire on the part of the Governor-General in Council 
to appoint such a person as will suit the wishes and purposes 
of the Legislative Council. 

T 5. A petition praying that the public may be allowed to 
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rif.vill. be present at. the debates of the Legislative Council will be 
communicated to it by the Governor-General in Council. 

i6. In conclusion, I beg to give assurance of my readiness 
to afford any aid which it may be in my power to offer to the 
Legislative Council in their preliminary arrangements, either 
by conferring personally with their committee, or in such 
other mode as they may point out. 

{Signed) Daliiousie. 

ijfdi May, 1854. 


\Wt May, 1854. 


18//^ May, 1854. 


[Signed) J. Doiun- 

[Slgned^ J. Law. 


V. Minute by Siu Baunes Peacock on the Systems ok 
Legislation under the Acts of 1833 and 1853. 

The Right Ilon^ble the Secretary of State for India 
has done me the honour of requesting my opinion, for the 
information of Her Majesty’s (Government, as to the merits 
of the system of legislation in India which preceded the 
16th and 17th Viet. c. 93, ill comparison with that which 
at present exists under the provisions of that Act. 

In answering that question I have no hesitation in stating 
that, in my opinion, the present system is in every respect 
preferable to that which existed under the 3rd and 4tli 
Will. IV, c. 85. By that statute the sole power of making 
laws and regulations in India was vested in the Governor- 
General of India in Council. That body consisted of the 
governor-general and four ordinary members of council; the 
commander-in-chief, if appointed an extraordinary member 
of (council, also formed one of the body. Of the four ordinary 
members, it was directed that three should be appointed from 
persons in the covenanted service of the East India Company, 
and the fourth from persons who had never been in the 
service. 

The duty of the fourth ordinary member was confined 
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entirely to the subject of legislation ; he had no power to sit Cji. VHi. 
or vote except at meetings for the purpose of making laws 
and regulations; and it was only by courtesy, and not by 
right, that he was allowed to see the papers or correspondence, 
or to be made acquainted with the deliberations of Govern- 
ment upon any subject not immediately connected with 
legislation. 

In my own case, I was allowed to see the papers and 
minutes -of consultation in the Home and Legislative Uepart- 
ments, but I was as ignorant of everything that was going 
on lin the Foreign, Socrct, Military, and Financial Departments 
as if I had not been a meml^er of council. I am not urging 
this as matter of complaint, but I allude to it merely as part 
of the system. I always received the greatest courtesy and 
consideration from the Marquis Dalhousie and my hon 4 )le 
colleagues, and I believe that I had tludr confidence, but it 
was strictly in accordance with law that the fourth ordinary 
member of council should not sit or vote except at meetings 
for making laws and regulations. It was not necessary that 
he should be present to form a quorum at meetings for 
making laws, although he was particularly charged with 
the duties of legislation. All that was necessary was that 
the governor-general and three ordinary members sliouIJ be 
present. 

The following extract from a most eloquent and admirable 
dispatch of the Hon’ble Court of Directors, No. 44 of 1H34, 
para. 2 t, refers more particularly to the duties of the fourth 
ordinary member : — 

‘ Tlie concurrence of the fourth member of council may be wanting 
to a law, and tlie law may be good still; even his absence at the 
time of eiuictment will not vitiate the law ; but Parliament mani- 
festly ini ended that the whole of his time and attention ana all the 
resources of*knowlcdge or ability wliich he may ])Ossess should be 
employed in promoting the due discharge of thelcgisltitive functions 
of the council. He has indeed no pre-eminent control over the 
duties of this department, but he is peculiarly charged with them 
ill all their ramifications. His will naturally he the principal share 
not only in the task of giving shape and connexion to the several 
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Ch. VIII. laws as they pass, but also in the mighty labour of collecting all 
that local information, and calling into view all those general 
considerations which belong to each occasion, and of thus enabling 
the council to embody the abstract and essential principles of good 
government in regulations adapted to the peculiar habits, character, 
and institutions of the vast and infinitely diversified people under 
their sway.* 

The principal share of the duties thus described devol^d 
upon the fourth menaber, usually, though not necessarily, 
selected from the Bar, wliose duration of office was generally 
limited to the period of five years, who probably had never 
passed a single day of his life in India, and who was geneially 
on his arrival wholly unac(iuainted with the native languages. 
Ills laborious duties and the limited period of his holding 
office did not allow of his visiting various parts of India in 
order to collect local information or to ascertain by personal 
experience how the laws worked and were administered, and 
he^vas unable by personal communication with the natives 
to make himself acquainted with the manners, the feelings, 
the ])rejudices, or even the wants or wishes of the people, in 
legislating for whom he was to take a principal share. 
I heard much of the corruption of the native police, and of 
the inefficiency, to say the least of it, of the native judges, 
and often when a law was proposed by one person, I was 
told by another that the police would convert it into means 
of extortion, or that the native judges could not safely be 
entrusted with the powers which it proposed to confer upon 
them, or that the law was wholly unsuited to the habits or 
feelings of the people. I had not the means upon my first 
arrival in the country of forming a correct judgement upon 
these and other singular conflicts of opinion, and I must 
confess that, when I calmly considered the nature of the 
duties which I had undertaken, I felt almost ^ippalled and 
overwhelmed. 

Such duties appeared to me to surpass the powers of any 
one individual, even though he might possess the vast know- 
ledge and the transcendent abilities of some of my predecessors 
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in officer. I was determined, if my health permitted, to do Ch. VI it. 
everything which indefatigable labour and industry could 
effect, but this I found was but little. I often thought of 
the eloquent and forcible language of the Hon^ble Court 
of Directors, who in the dispatch above referred to, in 
speaking upon the subject of legislation in India, expressed 
themselves as follows : — 

^In contemplating the extent of legislative power thus conferred 
immediately upon our Supreme Government, and in the second 
instance on ourselves ; in considering that in the use of this power 
the difference between tlie worst and the best of governments 
mainly depends; in rejecting how many millions of men may, by 
the manner in which it shall in the present instance be exercised, be 
rendered happy or miserable ; in adverting to the countless variety 
of interests to be studied and of difficulties to be overcome in the 
execution of this mighty trust, we own that we feel oppressed l)y 
the weight of the responsibility under which we with you are 
conjointly laid. Whatever means or efforts can be em])loyed on 
the occasion ; whatever can be effected by free and active discussion 
or by profound and conscientious deliberation ; whatever aids can 
he derived from extrinsic counsel or intelligence, all at the utmost 
will be barely commensurate with the magnitude of the sphere to 
be occupied, and of the service to Ikj performed.’ 

» I derived much valuable information from the researches 
and elaborate reports of the Indian law commissioners; but 
that body liad ceased to exist before my arrival in India in 
1852, and long before the introduction of the new system 
under the* Act of 1^53. Much of the time of the other 
ordinary members of council was necessarily occupied by 
executive duties, and it was almost impossible for the 
Governor- General in Council to devote sufficient time at 
meetings of the council to consider and discuss verbally tlio 
principles and the details of the various laws which were 
proposed and the conflicting opinions which were frequently 
elicited by the publication thereof for general inforrnr.llon 
previously to 'itheir being passed, and it was out of the 
question to attempt to substitute written minutes for verbal 
discussions upon many of the subjects which necessarily came 
under consideration. 

I was greatly indebted to the late Mr. John Colvin, 

N n 
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( H. vm. Mr. Halliday, Mr. J. P. Grants Mr. Readon, and* to the 
Government pleader, Rarnapersaiid Roy, for most valuable 
assistance which their practical experience enabled them to 
afford, and which they were always most willing to render. 
But tliey all had many other duties to attend to, and I should 
often have found it a great advantage to have had the benefit 
of verbally discussing matters with a body of gentlemen 
selected for such duties as those for which the Indian law 
commissioners were appointed, and to have had the benefit 
of their researches and experience. 

By the Act of 1H53, the duties wh'rch under the former 
Act rested })rineipally upon the fourth ordinary member of 
council are performed by many. 

The governor of each presidency and the lieutenant- 
governor of each lieutenant-governorship is empowered to 
appoint a legislative councillor. The legislative councillors 
so to be appointed must be members of the service of a certain 
standing, and conscfpiently must, have passed a considerable 
time in India, must be conversant with the native languages, 
and, when selected with reference to their ])eeuliar qualification 
for the duties of tlie oflice, must necessarily bo able to bring 
to bear upon every subject connected with legislation for 
India much useful knowledge and practical experience, and, 
in questions peculiarly alfecting their respective presidencies, 
must have the advantage of being pracd-ically acquainted with 
local usages and the peculiar habits and prejudices of the 
people. 

Such a system has many advantages over that which 
preceded it even whilst the Indian Law Commission was in 
full operation, for thc' legislative councillors have the power, 
which the law commissioners had not, of proposing any law 
which they may consider necessary or beneficial, of opposing 
any law which they may deem unnecessary or injurious, of 
supporting their opinion by argument in council, and of 
voting u]ion every subject which comes under discussion. 
The Legislative Council is not diminished in other respects, 
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for every member of the Executive Council, including the Ch. vni. 
fourth member, wlio Ihos now the power to sit and vote at all 
meeting's, is also a member of the Legislative Council. It is 
simply increased by members of practical experience. 

In addition to the legislative councillor, the Chief Justice 
of Bengal and one of the puisne judges of the Supreme Court 
selected by the governor-general arc also members, and six 
members in addition to the governor-general or of the vice- 
president or chairman are necessary to form a quorum, and 
one of the judges or the fourth ordinary member must be 
prest?nt. • 

A body so composed must, in my judgement, be preferable 
to the legislative body under the old system, though I cannot 
say that it is the best that could be devised. In my opinion, 
it would be greatly im])roved by the introduction of some 
iion-ofTicial members ; but this, perhaps, is rather going 
beyond the question. 

The fourth ordinary member has now a right to sit and 
vote upon all subjects in the Executive Council. This to 
a considerable extent prevents him from devoting to legisla- 
tion as much time as he otherwise would be able to do ; but 
it enables him to become better acquainted with all that is 
going on, and to form a better judgement as to the policy or 
impolicy of passing a particular law. 

IJjmn the whole I consider this to be an advantage. 
Furthermore, under tlie present system there is a clerk and 
clerk assistant to the council. These offices are at present 
filled by gentlemen of great ability: the former by a bar- 
rister and an experienced draughtsman, well acipiainted with 
the general principles of law and jurisprudence; the latter 
by a native gentleman intimately acquainted with the 
regulations oS Government, with the various tenures of land, 
with the civil and criminal laws as administered in the 
mofussil, and with the regulations affecting the revenue 
and police. 

The assistance which they are able to render cannot be 
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II. viu. overrated, especially in the preparation of new la\ts, and 
in attending upon the select committees when revising proposed 
laws after they have been published for general information. 

Another great advantage of the present over the former 
system is the publicity of the discussions of the council. 
These discussions are generally conducted in a calm, orderly, 
and businesslike manner, and of course cannot be so attractive 
to the public as the discussions of a larger body in which 
the warmth and earnestness of party are called into play. 
But still I believe it is a source of satisfaction to the public 
to know that any one can without difliculty obtain admitt?ince 
upon the discussion of any public measure, and that reporters 
for the public press are always in attendanc^e. Formerly all 
discussions upon the subject of a proposed law were conducted 
in private in the same manner as the deliberations upon 
executive matters. If a law were rejected after it had been 
published for general information, the public had no means 
of knowing the cause of its rejection ; so, if a law were pub- 
lished for general information, and alterations or modifications 
were suggested which were not embodied in the law when 
passed, the public had no means of ascertaining whether the 
suggestions had been duly considered, whether due weight 
had been given to them, or whether they had been rejected 
without sufficient reason. 

Under the present system the case is different. The 
suggestions are duly considered and weighed by the select 
committees to whom the Bill is referred, and in all cases of 
importance are specially noticed in the reports. These reports 
are printed and published and are publicly sold. This I con- 
sider is also a great advantage which the present system has 
over that which formerly existed. 


Novemher 3, 1859. 


[Signed) Bf Peacock. 
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Cii. VIH. 

VI. Extract from Sir C. Wood’s Speech on First — 
Reading of Bill for Indian Coiincii.s Act, i86i. 

The main change proposed is, however, in the mode in 
which laws and regulations are enacted. The history of legis- 
lative power in India is very short. In 1773 the Governor- 
General in Council was empowered to make regulations for 
the government of India, and in 1793 regulations were 
collected into a code by .Lord Cornwallis. Similar regulations 
were applied in 1799 and 1801 to Madras and Bombay, and 
in J803 they were «ex tended to the North-West Provinces. 

Tlie territory of Delhi, however, which was nominally under 
the sovereignty of the Great Mogul, was administered by 
officers of the Government of India, and with such good effect 
that in 1815, when Lord Hastings acquired certain ])rovinees, 
he determined that they should be administered in the same 
way by commissioners appointed by the Government. The 
same system has been applied to the Piinjabj Scinde, Pegu, 
and the various acquisitions made in India since that date. 

The laws and regulations under which they are administered 
are framed either by the Governor-General in Council or by 
the lieutenant-governors or commissioners, as the case may be, 
and approved by the governor-general. This different mode of 
passing ordinances for the two classes of provinces constitutes 
the distinction between the regulation and the non-regulation 
provinces : the former being those subject to the old regulations, 
and the latter those which arc administered in the somewhat 
irregular manner which, as I have stated, commenced in 1815. 

There is much difference of opinion as to the legality of the 
regulations adopted under the latter system, and Sir Barnes 
Peacock has declared that they are illegal unless passed f'y the 
Legislative £)ouncil. The Act of 1833 added to the council 
of the governor-general a member whose presence was necessary 
for the passing of all legislative measures, and put the whole 
of the then territory of India under that body, at the same 
time withdrawing from Madras and Bombay the power of 
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Cii. VIII. making regulations. In that way the whole legislativl' power 
and authority of India were centralized in the governor- general 
and council with this additional member. So matters stood in 
1853, but great complaints had emanated from other parts 
of India of the centralization of power at Calcutta. The 
practi(ie was then introduced of })lacing in the governor- 
gencraFs council members from different parts of India. 
The tenor of the evidence given before the committee of 
1852-53 was to point out that the Executive Council alone, 
even with the assistance of the legislative member, was in- 
competent to perform the increased duties which were crAitcd 
by the extension of territory. Mr. MTjeod^ a distinguished 
member of the civil service of India, and who had acted at 
Calcutta as one of the law commissioners, gave the follow ing 
evidence before the committee : — 

‘ The governor-general witli four members of council, however 
highly qualified those individuals may be, is not altogether a com- 
petent legislature for the great empire which we have in India. 
It seems to me*, very desirable that, in th(3 Lc'gishitive Government 
of India, there should be one or moi’o persons having local knowledge 
and expeiience of the minor presidencies; that is entirely wanting 
in the Legislative Government as at present constituted. It 
appears to me that this is one considerable and manifest defect. 
The governor-general and council have not sufficient leisure and 
previous knowledge to conduct, in addition to their executive and 
admiiustrativ(3 functions, the wliole duties of legislation for the 
Indian Empire. It seems to me that it would ho advisable to 
eiilai’ge the Legislative Council and have representatives of the 
minor presidencies in it, witliout enlarging the Executive Council, 
or in any way altering its present constitution.’ 

Mr. Hill, another eminent civil servant, said : — 

‘ The mode of carrying out improvements must be by strength- 
ening the hands of the legislature. ... It would be a great 
improvement if, after the preparation of laws by the Executive 
Government and its officers, when the legislature met, they had 
the addition to their number of the chief justice^ and perhaps 
another judge of the Supreme Court, one or two judges of the 
Sudder Court, and the advocate-general, or some other competent 
persons — so that there should be a more numerous deliberative 
body.’ 

I quote these two opinions only, because they are so clearly 
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and concisely expressed. In consequence of the general evidence Ch. vtti. 
to that effect, I proposed in 1 853 a measure adding to the 
council of the governor-general, when sitting to make laws and 
regulations, members from the different provinces of India, 
together with the chief justice and another judge of the 
Supreme Court of Bengal. My intention was, in accordance 
wiili the opinions I have cited, to give to the council the 
assistance of local knowledge and legal experience in framing 
laws. The council, however, quite contrary to my intention, 
has become a sort of debating society, or petty parliament. 

Mjr^own view of its# duties is expressed in a letter I wrote to 
Lord Dalhousie in 1853, in which I said : — ■ 

‘ 1 expect the non-official members of your enlarged Legislative 
Council to be constantly employed as a committee of council in 
working at (.\ileuita on tlie revision of your laws and regulations.’ 

It was certainly a great mistake that a body of twelve 
members should liave boon established witli all the forms and 
functions of a i^arliament. They have standing* orders nearly 
as numerous as we have ; and their effect lias been, as Lord 
Canning stated in one of his dispatches, to impede business, 
cause delay, and to induce a council, whicli ouglit to be 
regarded as a body for doing practical work, to assume tlie 
debating functions of a parliament. In a letter which is 
among the papers upon the table of the house, Mr. (Irant 
bears testimony to the success w]ii(!h has attended tliclr labours 
in framing laws ; and I will quote the words of another able 
Indian civil servant to the same effect. He says : — 

‘ If it he assumed that the enlargement of the council by the 
addition of two judges of the Supreme Com t and f<mr councillors 
of the different jiresidcncies of India was designed only as a means 
of improving the legislation of the country, tlie measure must bo 
regarded as a complete success. 

‘The council has effected all tliat could be expected, and may 
with just pftde point to the statutes of the last seven years as 
a triumphant proof that the intention ol Parliament has been 
fulfilled.’ 

I think that is a very satisfactory proof that, as far as 
my intentions, and what I believe were the intentions of the 
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Ch. VIII. legislature of this country, are concerned, the objects of 
the change in the position of the goVernor-generaFs council, 
when sitting for legislative purposes, have been most com- 
pletely fulfilled. I do not wish to say anything against a 
body the constitution of which I am about to alter, but I 
think that the general opinion, both in India and England, 
condemned the action of the council when it attempted to 
discharge functions other than those which 1 have mentioned, 
when it constituted itself a body for the redress of grievances, 
and engaged in discussions which led to no practical result. 
So much has this struck those most competent to form an 
opinion, that I find that the first vice-president, Sir Lawrence 
Peel, expressed a very decided opinion against it, and says of 
the council in a short memorandum : — 

‘ It has no jurisdiction in the nature of that of a grand inquest 
of the nation. Its functions are purely legislative, and are limited 
even in that respect. It is not an Anglo-Iutliaii House of Commons 
foi- the redress of grievances, to refuse supplies, and so forth.' 

These obvious objections were pointed out to me by the 
Government of India last year, and it was my intention to 
have introduced a measure upon the subject in the course of 
that session. 1 felt, however, so much difficulty in deciding 
in what shape the measure should be framed, that I deferred 
its proposal until the present year ; and Lord Canning, who 
was very anxious that sueli a measure should be passed, con- 
sented to defer his departure from India in order that he, 
with his great experience of that country, might introduce the 
change. The present constitution of the council for legislative 
purposes having failed, we have naturally to consider what 
should be substituted, and in doing so we must advert to the 
two extreme notions with regard to legislation which prevail 
in India. The notion of legislation which is entertained by 
a native is that of a chief or sovereign, who makes what laws he 
pleases. He has little or no idea of any distinction between 
the executive and legislative functions of government. A 
native chief will assemble his nobles around him in the Darbar, 
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where* they freely and frankly express their opinions; but Ch. VJII. 
having informed himself by their communications, he deter- 
mines by his own will what shall be done. Among the various 
proposals which have been made for the government of India 
is one that the power of legislation should rest entirely on the 
executive, but that there should be a consultative body ; that 
is, that the governor-general should assemble, from time to 
time, a considerable number of persons, whose opinions he 
should hear, but by whose opinions he should not be bound ; 
and that he should himself (!onsider and decide what measures 
shcJtild be adopted. •• In llie last session of Parliament, Lord 
J^llenborough developed a scheme approaching this in (diaracter 
in the House of Lords; but hon^ble gentlemen will see, in 
the dispatches which have been laid upon the table, that both 
Lord Canning considers this impossible, and all the members 
of his Government, as well as the members of the Indian 
Council, concur in the opinion that, in the present state of 
feeling in India, it is cpiite impossible to revert to a state 
of things in which the Executive Government alone legislated 
for the country. The opposite extreme is the desire which is 
natural to Englishmen wherever they be — that they should 
have a representative body to make the law's by which they 
are to be governed, I am sure, however, that every one >vho 
considers the condition of India will see that it is utterly 
impossible to constitute such a body in that country. You 
cannot possibly assemble at any one place in India persons 
who shall be the real representatives of the various classes of 
the native population of that empire. It is quite true that, 
when you diminish the area over which legislation is to extend, 
you diminish the difficulty of such a plan. In Ceylon, which 
is not more extensive than a large collectorate in India, you 
have a legisJative body consisting partly of Englishmen and 
partly of natives, and I do not know that that Government 
has worked unsuccessfully ; but with the extended area with 
which we have to deal in India, it would be physically im- 
possible to constitute such a body. The natives who are 
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Cn. VIII. resident in the towns no more represent the resident •native 
population than a highly educated native of London at the 
present day represents a Highland chieftain or a feudal baron 
of half a dozen centuries ago. To talk of a native representa- 
tion therefore, to talk of that which is simply and utterly 
impossible. Then comes the question to what extent we can 
have representation of the English settlers in India. No 
doubt, it would not be diflicult to obtain a representation of 
their interests; but T must say that of all governing or legis- 
lative bodies, none is so dangerous or so mischievous as one 
wliich represents a dominant race ruliifg over an extended 
native population. All experience teaches us that, where a 
dominant rai^e rules another, the mildest form of government 
is a despotism. It was so in the case of the democratic 
republics of Ci recce, and the more aristocratic or autocratic 
sway of Rome; and it has been so, I believe, at all times and 
among all nations in every part of the world. The other day 
I found in ^Ir. Mill’s book upon Representative (Jovernment 
a passage which I will read, not because I go its entire length, 
but because it expresses in strong terms what I believe is in 
the main ('orrect. Mr. Mill says : — 

^Xow, it there be a fact to which all experience testifies, it is 
that, wlien a couiitiy hohls another iii subjection, the individuals 
of tlie ruling people who resort to the foreign country to make 
their fortunes arc, of all others, thos(‘ who most iiird to be held 
under jiowerful restraint. Tiny are always one of the ehiet 
difficulties of the GovcrnmeJit. Armed with the prestige and tilled 
with the scornful overbearingness of the coiiqueiing nation, they 
have tli(! feelings inspired by absolute power without its sense of 
responsibility.’ 

I cannot, therefore, consent to create a powerful body of 
such a character. It must be remembered, also, that the 
natives do not distinguish very clearly between the acts of 
the Government itself and tlie acts of those wlv> apparently 
constitute it, namely, the members of the Legislative (h)uncil ; 
and in one of Lord Canning’s dispatches he points out the 
misciiiofs which have on that account arisen from publicity. 
He .says that, so far as the English settlers are concerned, 
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piiblioity is advantageous ; but tliat if publicity is to continue, 
care must be taken to prevent the natives confounding the 
measures which are adopted with injudicious speeches which 
may be made in the Legislative Council. I feel it, therefore, 
necessary to strengthen the hands of the Government, so as 
to enable them not only by veto to prevent the passing of a 
law, but to prevent the introduction of any Bill which they 
think calculated to excite the minds of the native population ; 
repeating the caution which I have before given, I say it 
behoves us to be cautious and careful in our legislation. I 
hare seen a*measur«* whi(?h 1 myself introduced in 1853, 
one view, changed by the mode in which it was carried into 
execution so as to give it an operation totally different from 
that which I intended. Tlie mischiefs resulting from that 
change have been great ; and I am therefore anxious that in 
any measure which I may propose, and which the House, 
I hope, will adopt, we should take care, as far as possible, to 
avoid the likelihood of misconstruction or misapplication by 
the Government of India. It is easy at any future time to 
go further, but it is dihicult to draw back from what we have 
once agreed to. The dispatches of Lord Canning contain 
pretty full details of the scheme which he would recommend. 
Those dispatches have been long under the (;onsideration of 
the Council of India, and with their coiKuirrence I have framed 
a measure which embodies the leading suggestions of Lord 
Canning. I propose that, wlien the governor-generabs council 
meets for the purpose of making laws and regulations, the 
governor-general should summon, in addition to the ordinary 
members of the council, not less than six nor more than twelve 
additional members, of whom onc-half at least shall not hold 
office under Government. These additional members may be 
either Eurc^ieans, persons of European extraction, or natives. 
Lord Canning strongly recommends that the council should 
hold its meetings in different parts of India., for the ])urpose 
of obtaining at times the assistance of those native chiefs and 
noblemen whose attendance at Calcutta would be impossible, 
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Ch. viii. or irksome to themselves. I do not propose that the ‘judges 
ex officio shall have seats in the legislature; but I do not 
preclude the governor*general from summoning one of their 
number if he chooses. They were useful members of a body 
meeting as a committee for the purpose of discussing and 
framing laws, but I think it is inexpedient and incompatible 
with their functions that they should belong to a body par- 
taking ill any degree of a popular character. I propose that 
the persons nominated sliould ai tend all meetings held within 
a year. If you compel their attendance for a longer period, 
you render it very unlikely that any ftatlvcs except those 
resident upon the spot will attend the meetings of the council. 
This also is recommended by Lord Canning. Hon’ble 
gentlemen will have noticed the great success which has 
attended the assocnation with us of the talookdars of Oudli 
and of the sirdars in the Punjab in the duties of administering 
the revenue, and Lord Canning has borne testimony to the 
admirable manner in which they have performed their duties. 
I believe greater advantages will result from admitting native 
chiefs to co-opeiate with us for legislative purposes; they 
will no longer feel, as they have hitherto done, that they are 
excluded from the management of affairs in their own country, 
and nothing, I am persuaded, will tend more to conciliate to 
our rule the minds of natives of high rank. I have no intention 
of doing anything to make this council a debating society. 
I wish, to (piote an expression of Sir Lawrence Peel, to render 
them a body for making laws. The council of the governor- 
general, with these additional members, will have power to 
pass laws and regulations affecting the whole of India, and 
will have a supreme and concurrent power with the minor legis- 
lative bodies which I propose to establish in the presidencies 
and in other parts of India. I come now to tiie power of 
making laws which I pro})Ose to give the governors and 
couneiis of the other presidencies. Lord Canning strongly 
feels that, although great benefits have resulted from the 
introduction of members into his council who possess a 
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knowledge of localities— the interests of which differ widely Cn. VIll, 
in different parts of the country — the change has not been 
sufficient, in the first place, to overcome the feeling which 
the other presidencies entertain against being overridden, as 
they call it, by the Bengal Council ; or, on the other hand, to 
overcome the disadvantages of having a body legislating for 
these presidencies without acquaintance with local wants and 
nicessities. This must obviously be possessed to a much 
greater extent by those residing on and nearer the spot. And 

therefore I propose to restore, I may say, to the presidencies 

« 

of Madras and BonAay the power of passing laws and enact- 
ments on local subjects within their own territories, and that 
the governor of the presidency, in the same manner as the 
governor-general, when his council meets to make laws, shall 
summon a certain number of additional members, to be, as 
before, either European or native, and one-half of whom at 
least shall not be office-holders. It is obviously necessary 
that these bodies should not be empowered to legislate on 
subjects which I may call of Indian rather than of local im- 
portance. The Indian debt, the customs of the country, the 
army of India, and other matters, into the details of wliich it 
is not necessary that T should enter, belong to a class of subjects 
which the local legislatures will be prohibited from entering 
upon without the sanction of the governor-general. I pro})ose 
that councils rather differently constituted should be established 
at Bengal ; and, if the governor-general tliinks right, as he 
obviously does from his dispatches, that he shall be empowered 
hereafter — but not without the sanction of the Secretary of 
State — to create a council for the North-West Provinces, 
or the Punjab, or any other part of India which he may think 
desirable. It has been re[) resen ted that the province of iV^gii 
niight, perWps, be constituted into a sepamte Government 
with a council. I somewhat doubt whether it is at present 
ripe for such a change ; but when it has acquired sufficient 
importance, no doubt the district will be better administered 
in that way than it is at present. By this means, while 
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c^ji. Vlll. we shall attain a general uniformity of legislation, with a 
suflieient diversity for the differences of each part of India, 
we shall, I hope, adapt the system to the wants of particular 
localities. It is quite clear that the public works may be 
better dealt with by local bodies than by a central authority ; 
but as (^ach district might be disposed to repudiate liability to 
maintain its share of the army, on the ground that it would 
not be first exposed to danger, and. it is highly desirable that 
the distribution of troops should l)e in the hands of the central 
authoi’ity, I think that tlie army, among others, is a subject 
whi(*h should be left to the general couhcil. The Bill ^Iso 
gives power to the governor-gcmeral in eases of emergemjy to 
pass an ordinance having the force of law for a limited period, 
(iuestions rniglit arise about the Arms Act, or the press, as to 
which it would be very injudicious that delay should occur; 
and we therefore propose to empower the governor-general on 
his own authority to ])ass an ordinance having the force of 
law to continue for a period of six months unless disallowed 
by the Secretary of State or superseded by an Act of the 
legislature. 


VII. Sir CriARLKs Woot/s Dispatch accompanying 
Indian Councils Act, 1861. 

Diapafc/i, 

From Sir OiiAaLES Wood, Bari., O.C.B., Ilor Maj<\sty’s Secrotary of State, 
to Ills KxcellcDcy the Right Jloii’hle tlie Oovi;k-vok-(Ikni:ual of India in 
Council (Legislative).— No. 14 , dated India Ofiice, Lojidoii, August 9 , 
1861 . 

My Lord, — I herewith transmit a copy of the Act ’ recently 
passed by Parliament, to make better provision for the constitu- 
tion of the ('ouneil of the Governor-General of India, and other 
purposes, and in so doing I take the opportunity of acknow- 
ledging the receipt of the letters noted in the marg;in and at 

^ 24 A 25 Virt. f*. 67. 

^ (lovonior-Goncrars letter, No. 2 A, dated .Tanuary 15 , 1861 . 
G<..«jru(;r-(jlouoral’s lottor, No. 3 A, dated January 26 , 1861 . 

Leth r Ti om Govorninent of India, Public Department, No. 10 , dated 
J niiary 31 , 1861 . 
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the same time of expressing my obligations for the valuable Cii. VIII. 
assistance I have derived from the several communications ' 

which I liave received from your Lordship in Council, bearing 
on the important subjects for which provision is made by the 
Act. 

In forwarding to 'your Lordship in Council the Act 
which brings to a close the labours of the present Legislative 
Council of India^ it is due to that body that I should })la(!e 
upon record the high sense I entertain of the important 
services it has rendered in the marked improvement which it 
ha» effected in the Wgislation of India. Since the year 1H53, 
when the council re(‘eived its present constitution, it has had 
to deal with some of the most important questions which could 
have been submitted to the consideration of any legislative 
body. The projects of law laid before it have been cai’cfully 
consid('red and ably discussed, and the result of its labours has 
been to place on the siatule book of India a series of sound 
and judicious measures which eminently estal)lish its claim to 
the gratitude of the country and the thanks of Her Majesty^s 
(iovernrnent. 

3. The principal objects contemplated by the present Act 
are to impart greater etliciency to the Government of India 
and to the Governments of the presidencies of INFadras and 
llombay in the discharge of their execulive functions; to 
prescribe the mode in which the power of making laws and 
regulations is henceforth to be exercised by the council of the 
governor-general ; to restore to the councils of the subordinate 
presidencies, at the same time that they are stn'ngtliened for 
the purpose, the power of legislation ; to authorize the 
Governor-General in Council, acting' under the sanction of the 
home Government, to confer upon lieutenant-governors of 
provinces t^ie ])Ower of making laws and regulations (with the 
aid of persons s|)ecially summoned for that purpose) for the 
provinces which they respectively govern ; and to provide for 
the temporary government of India in the event of a vacancy 
In the office of governor-general. To the most important 
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[. VIII. provisions of the Act bearing on these several matters I fwopose 
to refer more particularly in the sequel of this dispatch. 

4. An important alteration has been made in the constitution 
of the Executive Council of the Governor-General by the 
adoption of your lordship^s recommendation that power should 
be obtained from Parliament for the appointment by the 
Crown of two members (instead of one)^ one of whom shall be 
a barrister. Steps will be immediately taken for filling up 
the appointment thus created by the Act. 

5. By the fourth section of the present Act ordinary 
members of the council continue to be 01^dinary 'mcmbers*'of 
council under the Act. It is not my intention to deviate from 
the usual practice respecting the time for which a seat in 
council has been held ; and with respect to the members of the 
council who will continue to hold their seats under the present 
Act, the term of five years will be reckoned from the time 
when they respectively first took their seats in council. The 
question of the salaries of future members of council will be 
considered by me in council, and the result communicated to 
your Government. 

6. Hitherto it has been the practice, on the occasion oF the 
governor-general quitting the presidency for any other part of 
India, to pass an Act providing for the exercise by him of 
executive powers during his absence. By section 6 of the Act 
now forwarded, resort to legislation in such case is rendered 
unnecessary, and an order of the Governor-General in Council 
is substituted for an Act of the legislature. 

7. The only other provision of the Act relating to the 
Executive (Council of the Governor- General to which I con- 
sider it necessary to advert is section 8, which authorizes the 
governor-general, from time to time, to make rules and orders 
for the more convenient transaction of business in Jfiis council. 
By the arrangement of the business already made by your 
Lordshij) in Council, a remedy has of late years been applied 
to the cumbrous mode of conducting business which formerly 
pKwailea. The expediency of such arrangements, and of 
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carrying them to such an extent as the governor-general may Ch. viii. 
think desirable for the more convenient dispatch of public 
business, is formally recognized by section 8. 

8. I need hardly impress upon your lordship the necessity of 
caution in framing the rules and orders so as not to exceed the 
limit of the discretion conferred upon the governor-general by 
this section of the Act. The object to be kept in view is the 
more convenient transaction of business. There is nothing in 
the provision of a nature to detract from the authority or 
responsibility of the governor-general^ or of the council. 

9^ I concur with your lordship that^ after the system of 
departmental responsibility in the manner proposed shall have 
come into operation, the salaries of some of the secretaryships 
of the Government of India will admit of reduction, and that 
those which now stand at £5,000 per annum each might, on 
vacancies, reasonably be reduced to £4,000 per annum. 

10. Considerable discussion and interchange of opinion 
between Her Majesty^s Government and your Lordship in 
Council has recently taken place in regard to the best mode 
of conducting the legislation of India, and on this subject 
the Act contains some very important provisions. The power 
of legislation, taken away from the councils of the subordinate 
presidencies by the Act of 3 & 4 Will. IV, c. 85, is, to a great 
extent, to be restored to them, and new local legislatures are to 
be established in other parts of India. The legislative powers 
conferred on the Government of India by the above-mentioned 
Act are left unimpaired, but under the present Act are to be 
exercised, for the most part, in matters of general administration, 
and such as affect the interests of our Indian Empire at large. 

11. I proceed to notice some of the most important provisions 
by which these changes are to be effected. 

12. In coi^sequence of the repeal, by section 2 of the present 
Act, of section 22 of the Act of the i6th & 17th Viet., c. 95, the 
legislative councillors appointed under the repealed enactment 
will cease to hold office in the council on the present Act coming 
into operation. Provision is made by section 10 for the 
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appointment of other additional members of the council of the 
governor-general, who are to be members only for the purpose 
of making laws and regulations. They are to be selected by the 
governor-general from the servants of the Government and 
from other residents in India, European and native, from all 
parts of India, the only limitation on the power of the selection 
being that not less than one-half of the number nominated are 
to be persons not holding any ollice under Government. 

13. The Imperial Legislature has by this Act provided, for 
the first time, for the admission of Europeans independent of 
the Government and of natives of Indian to take part in- 'the 
important work of h^gislating for India. I have no doubt this 
measure will be hailed with satisfaction* throughout the 
country. I entertain as little doubt that your lordship will be 
able to fill up these appointments with persons in every way 
qualified to give the Government important and valuable 
assistance in matters that may come before it, and 1 antici- 
pate that the introduction of intelligent native gentlemen into 
the council will bring to its deliberations a knowledge of the 
wishes and feelings of the native population, which cannot fail 
to improve the laws passed by the council by adapting them 
to the wants of the great mass of the population of India. 

14. lam quite aware that there cannot but be considerable 
difficulty in assembling, at any one place, officnal and non- 
official persons from distant parts of India, who may bring to 
the council of the governor-general the advantage of their 
knowledge of different parts of the country. The grant of 
legislative powers to councils in other parts of India renders 
it less necessary to have such persons present in your 
lordship^s council, where at present the whole legislation 
of India is concentrated ; but, nevertheless, I think it most 
desirable that servants of the Government in th©. other presi- 
dencies, and from the North-West and the Punjab, should be 
summoned to a body which is to legislate on matters affecting 
the whole of India ; and I shall be glad to find that influential 
native gentlemen from distant plaees have, even at some 
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person'll inconvenience to themselves, responded to the call of Cji. vm. 
the head of the Government to take their places in the council 
when legislating for the peace and good government of their 
country. 

15. To enable your lordship the more readily to avail 
yourself of the servi(*es of such persons as occasion may 
require, as well as to obviate the necessity for issuing fresh 
summonses simultaneously for the Avhole number of additional 
councillors on the expiration of the term of service of those 
first appointed,’ which the immediate nomination of the entire 
nuihber will impose' I think it ex])edient that your lordship 
should not summon at once the maximum number of members 
allowed by the Act, but appointing part of them at first, 
should lea.vo the remaining number to be nominated at such 
times and on such occasions as your lordship may think proper. 

16. It will be the duty of your Lordship in (k)uncil to 
make in the first instance, sulqcct to subsequent alteration at 
meetings for the purpose of making laws and regulations, 
the rules for the conduct of business at such meetings. Tlu* 
experience of the past has shown, as it appears to me, that 
an error was committed in adopting numerous rules under 
the name of ‘ Standing Orders,^ and thereby imparting to 
the proceedings of the council a much more formal character 
than Avas contemplated by the Act of 1H53. The rules of 
procedure at meetings for making laws and regulations 
should be few and simple, and the business should be 
conducted, agreeably to your lordship^s suggestion, much in 
the same way as in a committee or a commission. This is 
the more indispensable in the council of the governor-general, 
as well as in those of the North-West and the Punjab, where 
native gentlemen unacquainted Avith the English language 
may not improbably be present, and who Avill be j)revented 
from taking their part in the business of the council, unless 
some such arrangement be made. 

17. No law, except one arising out of some pressing emer- 
gency, should be passed without full opportunity for mature 
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VI LI. deliberation and discussion, and the intervals of discussion 
should be such as to allow the members of council adequate 
opportunity of reflection and inquiry. 

18. As to the publicity which should attend the proceedings 
of the councils at meeting for making laws and regulations, 
I concur very much in the remarks of your lordship in your 
letter of January 15 last. In the local councils of Calcutta, 
Madras, and Bombay, in which it is probable that all the 
members, including natives, will speak the English language, 
I am not disposed to interfere with the present practice ; but 
it may be necessary to vary the mod6 of pulblishing 'the 
reports of discussions, as suggested by your lordship, in 
the council of the governor-general, and of the North-West 
Provinces and the Punjab. Your lordship has stated, in your 
dispatch of January 15 last, the evil which has been caused 
by the publication of speeches delivered in the Legislative 
Council, and the impression made by them on the native 
population. Care should be taken, by an early publication of 
the views of the Government, to prevent the public mind 
being misled, and other means will probably occur to you for 
meeting this particular difficulty. 

19. I think it of the highest importance that correct reports 
of the proceedings of the several councils, under the authority 
of the council itself, should be sent forth to the public, and I 
request that you will take into your consideration measures 
for ensuring this very desirable object. 

20. You will transmit to me a copy of the rules as soon as 
you shall have prepared them. 

21. I entertain a decided opinion that the councils should 
not sit permanently for the purpose of making laws and 
regulations, but should be called together by summons from 
the head of the Government when projects of l«-w, prepared 
by the proper officers under the supervision of the Executive 
Government, are ready for discussion. It is probable that, by 
adopting this course, Bills will come before the council better 
prepared than when hurriedly framed for a council in session, 
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and wjll be bettor considered by the council when brouglit 
before them, and thus much unnecessary Icgfislation will be 
avoided, and much public time saved. The adoption of this 
plan, moreover, will be necessary to secure for you the services 
of native gentlemen at a distance, and of those persons whose 
time, like that of the members of the mercantile communities 
of the presidency towns, is much occupied with their own 
private engagements. 

2 %. You will observe that no provision is made for the 
appointment of a vice-president at meetings for the purpose 
of ^making*laws regulations. In the absence of the 
governor-general and the president of the council, the senior 
member of the council will preside. 

The additional couiK'illors provided for by the Act are 
to be called in to assist the council of the governor-general in 
matters of legislation. Members of the council will of course 
exercise their independent judgement in regard to matters 
brought before them, but the council at its meetings for 
making laws and regulations is not to be a body separate and 
distinct from the council of the governor- general. Petitions 
relating to legislative matters should be addressed to the 
Governor-General, or Governor, or Lieutenant-Governor in 
Council, as the case may be ; and in recording its proceedings, 
each council should be designated according to the form 
followed in the Act, and no other. 

24. I may frankly state to your Lordship in Council that 
one object of section 19 is to prevent the legislature from 
interfering with the functions of the Executive Government, 
and occupying its time with matters which are not directly or 
immediately connected with the special duties assigned to it. 
The closing proviso of the section is in accordance with Lord 
Dalhousie's recommendation to the council in his minute of 
May 17, 1854, and Nos. 60 and 61 of the Standing Orders. 
This section renders unnecessary any separate reply to your 
letters in the Legislative Department, Nos. 6 and 7, dated 
respectively March 14 and 18 last. 
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On. viu. 0 ,^). Sections 20 , 21 , and 22 are re-enactments of former 
provisions, with such alterations as are rendered necessary by 
the chang*es effected by the present Act, and by the transfer 
of the government of India from the East India Company to 
the Crown. 

26 . lly section 23 the Governor-General of India is vested 
with a new and extraordinary power of making and pro- 
mulgating ordinances in cases of emergency on his own 
responsibility. It is due to the supreme authority in India, 
who is responsible for the peace, security, and good government 
of that vast territory, that he should ,bo armed with ^jhis 
power, but it is to be called into action only on urgent 
occasions ; the reasons for a resort to it should always be 
recorded, and these, together with the ordinance* itself, should 
bo submitted, without loss of time, for the consideration of 
Her Majesty’s Government. 

27. By section 25 doubts are removed as to the validity of 
rules and regulations which have been passed by any of the 
Ciovernments in India for the territories known as ‘Non- 
Uegulation Provinces.^ You will observe, however, that hence- 
forth legislative measures affecting any of the territories, 
regulation or non-regulation, under the dominion of Her 
Majesty at the date of (he passing of the Act, must be 
passed either by the council of the governor-general, or 
by that of the Government to which such territories may 
be subject. 

28. It has been found necessary, on some occasions, to 
grant leave of absence for a short period, on medical certificate, 
to a member of the l^xecutivc Council, though he was not 
admitted by law to this privilege. This has now been sanc- 
tioned by section 26, and by section 27 the governor-general, 
or the governor of a minor presidency, as the case may be, 
is authorized, when no provisional appointment has been 
made from home, to make a temporary appointment to the 
office of councillor either on the occurrence of a vacancy, or 
when the incumbent may be absent. 
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Q>g. Jt is unnecessary for me to enter into any detail as to Cu. vili. 
sections ijS to 41 , which, mulatis mnlanilh^ contain, in regard 
to the Governments of Madras and Bombay, the same provi- 
sions as have been enacted in previous corresponding sections, 
in relation to the Supreme Government. 

30- By section 40, the power is conferred upon the Governor 
in Council (constituted as stated in section 'zg) ol; cacli of those 
presidencies to make laws and regulations for the territories 
subject to his authority. Your lordship will observe, however, 
that, while tho» power of legislation is, to a great extent, thus 
restored to t*he rnim^r presidencies, much greater eontrol over 
the exercise of that power is given to the Governor-General 
of India than waf^ the (*ase before the passing of the A(;t 3 & 4 
Will. IV, c. 83. The rules for the conduct of business at 
meetings of the councils for making laws and regulations are 
to be submitted for the sanction of the Governor-General in 
Council \ and no law or regulation is to have validity until 
sanctioned by the governor-general 

31. It is advisable that the several Legislative Councils 
should undertake, as far as possible, the necessary legislative 
business for the territories under their respective jurisdictions. 

The eireumstanees of different parts of India are widely 
dilferent, and may, even under the same general head of 
administration, require widely different measures of a prac- 
tical character; and it will be no ground for condemning 
a measure on any particular subject passed for one presidency 
that it differs, in some respects, from another measure on the 
same subject for another 2)residcncy. There will, however, 
always remain some important subjects to which, for tlic most 
part, general legislation alone is applicable, and which should 
be reserved to be dealt with by the council of the governor- 
general. S^uch arc the subjects specified in section 43 of the 
Act. If, however, it should appear to the governor-general 
more expedient that enactments on any of those subjects, so 
far as regards any presidency or lieutenant-governorship, may 

Section 40. 


* Section 37 
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Tu. vill. be more conveniently passed by the Governor or Lieutenant- 
Governor in Council, legislation in regard to those subjects by 
the local legislature, witli the previous sanction of the governor- 
general, is permitted by the terms of the section. 

^ 2 . There is nothing in the terms of the section, or in any 
other part of the Act, whi(‘h takes away from the council of 
the governor-general tlie power of legislation in regard to all 
matters whatsoever connected with any part of Her Majesty^s 
dominions in India, and it is possible that there may be other 
subjects than those enumerated, which may b^ considered as 
properly coming within the cognizance oJ the highest legisla- 
tive authority. The division of legislative measures into two 
classes will not be difficult, and as a general* rule the supreme 
legislature shoidd as little interfere with matters of local 
administration as a local legislature should be permitted to 
interfere with those matters of the general administration 
which are reserved to be dealt with by the council of the 
governor-general. 

33. By sections 44 to 48, inclusive, the Governor-General 
in (Council is empowered to extend the provisions of the Act 
touching the making of laws and regulations for the presi- 
dencies of Madras and Bombay to the Bengal division of the 
presidency of Fort William, to the North-West Provinces, 
the Punjab, and to any other provinces which may liereafter 
be placed under a lieutenant-governor under section 46. Your 
Lordship in Council will decide upon the number of additional 
councillors to be nominated by each lieutenant-governor, which 
in no case should exceed the number allowed by the Act to the 
governors of Madras and Bombay. 

34. I gather from communications already received that 
your lordship will deem it expedient to give effect without 
delay to the provisions of the Act in Bengal, the North-West 
Provinces, and the Punjab. Her Majesty’s Government are 
of opinion that, as regards the Bengal division of the presidency 
of Fort William, the change should be introduced with as 
little delay as possible: and I leave it to your lordship to 
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deteroiine at what time you will take the same course as On. vill. 
regards the North-West Provinces and the Punjab. 

35* With reference to the foregoing remarks, I have now 
to request that your Lordship in Council will take immediate 
measures for placing the council of the governor-general for 
making laws and regulations on the footing prescribed by the 
Act, and enter into communication with the Governments of 
Madras and Bombay respecting the adoption of the necessary 
measures for bringing the Act into operation in those presi- 
dencies. When your measures shall be sufficiently matured 
totadmit of practical cfFcct being given to the provisions of 
the Act in your own council, and in the councils of the 
governors of Madras and Bombay, you will announce th(' 
same by proclamation in the official gazett(‘s of the several 
presidencies, until whi(‘h time the power of making laws and 
regulations will, under section 16 of the Act, continue to be 
exercised by the council of the governor-general as constituted 
by the Act of the i6th and 17th Viet., c. 95. 

36. You will then take the necessary steps for extending 
such of its provisions as relate to the making of laws and 
regulations in the presidencies of Madras and Bombay, to 
the Bengal division of the presidency of Fort William. It 
will be seen from section 49 that the ]>roclamation by the 
Governor-Genei-al in Council for constituting any council for 
the purpose of making laws and regulations must be trans- 
mitted to the Secretary of State for the previous sanction of 
the Crown. To this provision you will carefully adhere, 
forwarding the proclamation relating to the Bengal division 
with as little delay as possible, and those relating to the 
North-Western Provinces and the Punjab either with it, or 
at such future periods as your Lordship in Council may deem 
expedient. ^ 

37. With regard to section 50, it is only necessary to 
observe that, when no provisional successor to the office of 
governor-general shall be in India, any vacancy occurring in 
that office will, until the arrival of a successor appointed by 
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(.:k. V[II, Her Majesty, be supplied by one of the highest fimctionaries 
in India holding office under the immediate appointment of 
the Crown, and until he assumes the function of governor- 
general the government will be administered, as heretofore, 
by the senior ordinary member of council, as would be done 
under the provisions of the 3rd & 4th Will. IV, c. 85, s. 62, 
if no provisional successor were on the spot. 

38. Of the projects of law now under consideration, I am 
very anxious that the code of criminal procedure should be 
])assGd before the present Act comes into operation. Of the 
rest, some have got to that stage which genders 'it advisaj)le 
that tlicy should be enacted by the legislature as at present 
constituted, while others, especially those of 51 local character, 
may be withdrawn, and re-introduced, if necessary, into the 
councils to which, under the new system, they will respec- 
tively belong. 

39. Your Lordship in Council will impress upon the subor- 
dinate Governments the necessity of keeping the establishments 
re(pured for conducting the legislative business of the councils 
at as low a point as is consistent with efficiency. 

40. It only remains for me, in conclusion, to express the 
great gratification I feel in being permitted to avail myself of 
your lordship^s assistance in giving effect, before you quit 
India, to the intentions of the Imperial Legislature. I look 
with great confidence to the advantage which will be derived 
from the commencement of the new system under your lord- 
ship^s directions. Your lordship's experience in India, and the 
attention which you have given to this most important subject, 
render your lordship most eminently fitted to give effect to 
the measures introduced by the Act for the government and 
legislation of India; and the successful accomplishment of 
this may be the last, though it will not be the least, of the 
services which you will have rendered to your sovereign in 
that country. 
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Ch. VUl. 

VIIL The Mutiny Proclamation. 

Proclamatmi by the Queen in Council, to the IVmces, Chiefs, 
and Veoi)le of India 

Victoria, by the Grace of God of the United Kingdom of 
Great Dritain and Ireland, and of the Colonies and Depen- 
dencies thereof in Europe, Asia, Africa, America, and 
Australasia, Queen, Defender of the Faith. 

Whereas, for divers weighty reasons, we liave resolved, 
by and wit],i the advice and consent of the Lords Spiritual 
ani Temporal, ancf Commons, in Parliament assembled, to 
take upon ourselves the government of the territories in 
India, heretofore administered in trust for us by the Honour- 
able East India Comj)any. 

Now, therefore, we do by these presents notify and declare 
that, by tlie advice and consent aforesaid, we have taken upon 
ourselves the said government ; and we hereby call upon all 
our subjects within the said territories to be faithful, and 
i/O bear true allegiance to us, our heirs and successors, and 
to submit themselves to the authority of those whom we may 
hereafter, from time to time, see fit to appoint to administer 
the government of our said territories, in our name and on our 
behalf. 

And we, reposing especial trust and confidence iii the 
loyalty, ability, and judgement of our right trusty and well- 
beloved cousin Charles John, Viscount Canning, do hereby 
constitute and appoint him, the said Viscount Canning, to be 
our first Viceroy and Governor- General in and over our said 
territories, and to administer the government thereof in our 
name, and generally to act in our name and on our behalf, 
subject to such orders and regulations as he shall, from time 
to time, receive through one of our Principal Secretaries of 
State. 

And we do hereby confirm in their several offices, civil 


Ciilcuttii Nov. I, 1858. 



572 


GOVERNMENT OF INDIA 


.VIII. and military, all persons now employed in the service dof the 
Honourable East India Company, subject to our future 
pleasure, and to such laws and regulations as may hereafter 
be enacted. 

We hereby announce to the native princes of India, that 
all treaties and engagements made with them by or under 
the authority of the East India Company are by us accepted, 
and will be scrupulously maintained, and we look for the 
like observance on their part. 

We desire no extension of oiir present territo'rial possessions ; 
and, while we will permit no aggression ^ipon ouV dominions 
or our rights to be attempted with impunity, we shall sanction 
no encroachment on those of others. 

W c shall respect the rights, dignity, and honour of native 
princes as our own ; and we desire that they, as well as our 
own subjects, should enjoy that prosperity and that social 
advancement which can only be secured by internal peace and 
good government. 

We hold ourselves bound to the natives of our Indian 
territories by the same obligations of duty which bind us 
to all our other subjects, and those obligations, by the blessing 
of Almighty God, we shall faithfully and conscientiously fill. 

Firmly relying ourselves on the truth of Christianity, and 
acknowledging with gratitude the solace of religion, we 
disclaim alike the right and the desire to im])ose our con- 
victions on any of our subjects. We declare it to be our 
royal will and pleasure that none be in any wise favoured, 
none molested or disquieted, by reason of their religious faith 
or observances, but that all shall alike enjoy the equal and 
impartial protection of the law; and we do strictly charge 
and enjoin all those who may be in authority under us that 
they abstain from all interference with the religious belief 
or worship of any of our subjects on pain of our highest 
displeasure. 

And it is our further will that, so far as may be, our 
subjects, of whatever race or creed, be freely and impartially 
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admitted to offices in our service^ the duties of wliicli they Cii. vill. 
may be qualified by their education, ability, and integrity 
duly to discharge. 

We know, and respect, the feelings of attachment with 
which natives of India regard the lands inherited by them 
from their ancestors, and we desire to protect them in all 
rights connected therewith, subject to the equitable demands 
of the State; and we will tliat generally, in framing and 
administering tlie law, due regard be paid to the ancient 
rights, usages,® and customs of India. 

We deeply lame At the evils and misery which have been 
brought upon India by the acts of ambitious men, who have 
deceived their ccuntrymen by false reports, and led tliem into 
open rebellion. Our power has been shown by the suppression 
of that rebellion in the field; wo desire to show our mercy 
by pardoning the offences of those who have been misled, but 
who desire to return to the path of duty. 

Already, in one province, with a desire to stop tlie further 
effusion of blood, and to hasten the pacification of our Indian 
dominions, our Viceroy and Governor-0 eneral has held out the 
expectation of pardon, on certain terms, to the great majority 
of those who, in the late unhappy disturbances, have been 
guilty of offences against our Govern nient, and has declared 
the punishment which will be inflicted on those whose crimes 
place them beyond the reach of forgiveness. We approve 
and confirm the said act of our Viceroy and Governor-General, 
and do further announce and proclaim as follows : — 

Our clemency will be extended to all offenders, save and 
except those who have been, or shall be, convicted of having 
directly taken part in the murder of British subjects. With 
regard to such the demands of justice forbid tlie exercise of 
mercy. ^ 

To those who have willingly given asylum to murderers, 
^knowing them to be such, or who may have acted as leaders 
or instigators of revolt, their- lives alone can be guaranteed ; 
but in apportioning the penalty due to such persons, full 
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consideration will be given to the circumstances under*whieli 
they have been induced to throw off their allegiance ; and 
large indulgence will be shown to those whose crimes may 
appear to have originated in too (u-edulous acceptance of tlic 
false reports circulated by designing men. 

To all others in arms against the (lovernment we hereby 
promise unconditional pardon^ amnesty, and oblivion of all 
offences against ourselves, our crown and dignity, on their 
return to their homes and peaceful pursuits. 

It is our royal pleasure that these terms* of grace and 
amnesty should be extended to all thos€' who comply \fith 
these conditions before the ist day of January next. 

When, by the blessing of Providence, internal tranquillity 
shall be restored, it is our earnest desire to stimulate the 
peaceful industry of India, to promote works of public utility 
and improvemeiit, and to administer the government for the 
benefit of all our subjects resident therein. In their prosperity 
will be our strength, in their contentment our seimrity, and 
in their gratitude our best reward. And may the (lod of all 
power grant to us, and to those in authority under us, 
strength to carry out these inir wishes for the good of our 
peo])le. 


IX. Waekant of Appointment ok the Viceroy 
AND Governor-General ok India. 

Victoria, by the Giticc of God of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the Faith, 
Empress of India. 

To Our Eight Trusty and Right Well Beloved Cousin and 
Councillor, Victor Alexander, Earl of Elgin and Kincardine, 
Greeting. 

Whereas by an Act passed in the Session of Parlia- 
ment holden in the 2ist and years of Our Reign, 

intituled ‘An Act for the better Government of India, ^ it 
is enacted that the appointment of Governor-General of India 
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shall be made by Us by Warrant under Our Royal Sig'ii Ch. Viil. 
Manual : 

Now know that We, reposing* especial trust and confidence 
in the Fidelity, Prudence, Justice, and Circumspection of you 
the said Victor Alexander, Earl of Elgin and Kincardine, 
have nominated, made, constituted, and appointed you, the 
said Victor Alexander, Earl of Elgin and Kincardine, to be 
Governor-Cencral of India and of all and singular Our 
Forts, Factories, Settlements, Lands, Territories, Countries, 

Places, and P^ovinces which now arc or shall from time to 
tinfe be subject to'or under Our Government in the East 
Indies, and to execute all and every the powers and 
authorities committed, continued, or given to Our Governor- 
General of India, by or under or in virtue ot a c(‘rtain Act 
passed in the Session of Parliament holden in the 3rd and 
4th years of the Reign of Ilis late Majesty King William 
the Fourth, chapter (S3, and by or under or in virtue of any 
other Act or Acts of Parliament now in force, to lake upon 
you, hold, and enjoy the said Office u])on and from the death, 
resignation, or coming away of Henry Charles Keith, Marquis 
of Lansdowne, Governor- General of India, whichever of those 
events shall first happen, and to continue in the exercise of 
the said Office during Our Will and Pleasure, sub ject never- 
theless to such Instructions and Directions as you the said 
Victor Alexander, Earl of Elgin and Kincardine, shall as 
Governor-General of India or as Governor-General ot’ India 
in Council from time to time receive under the hand of one 
of Our Principal Secretaries of State. And We do hereby 
authorize and empower and require you, the said Viedor 
Alexander, Earl of Elgin and Kincardine, to execute and 
perform all and every the powers and authorities to the said 
Office of Cipvcrnor-General of India ai)pcrtaining. And We 
do hereby give and grant unto you, the said Victor Alexander, 

Earl of Elgin and Kincardine, Our said Governor-General of 
India and your Council as the Governor-General of India in 
Council the superintendence, direction, and control of the 
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Ch.VIII. whole Civil and Military' Government o£ all Ouu said 
Territories and Revenues in India, with full power and 
authority to superintend and control the Governors and 
Governors in Council respectively of all Our Presidencies in 
the East Indies in all points relating to the due administration 
of such Presidencies respectively : and also with all such 
powers and authorities jointly, severally, and respectively, 
and subject to all such restrictions and conditions as are given 
to them respectively or created by or under or by virtue of 
the said Act passed in the Session of Parliament holden in 
the 3rd and 4th yeats of the reign of Ilis said Me Majesty 
King William the Fourth or any other Act or Acts of 
Parliament now in force. And We do hereby order and 
require all Our Servants, OlTicers, and Soldiers in the East 
Indies, and all the people and inhabitants of the Territories 
under Our Government, and also all Our Governors and Councils 
of Our respective Presidencies in the East Indies, to conform, 
submit, and yield due obedience unto you, the said Victor 
Alexander, Earl of Elgin and Kincardine, Our said Governor- 
General of India and your said Council accordingly. 

Given at Our Court at Balmoral the 26th day of October 
in the year of Our Lord one thousand eight hundred and 
ninety-three, in the fifty-seventh year of Our reign. 

By Her Majesty^s Command, 

{Sighted) Kimbehley. 


X. Letters Patent appointing the Venerable 
Dr. Edward Ralph Johnson Bishop of Calcutta. 

November 27, 1876. 

Gazcttcvl Victoria, by the Grace of God of the United Kingdom 
1876^ of Great Britain and Ireland, Queen, Defender of the Faith, 
Empress of India, to all to whom these presents shall 
come. Greeting. Whereas His late Majesty King George 
the Third did by Letters Patent under the Great Seal of 
Our United Kingdom of Great Britain and Ireland, bearing 
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date tbp second day of May, in the fifty-fourth year of His Cii. Yin. 
Reign, erect, found, and constitute Our Territories under the 
Government of the East India Company to be a Bishop's 
See and to he called from thenceforth the Bishopric of 
Calcutta, and Ilis said late Majesty by His same Letters 
Patent did give and grant to Thomas Fanshawc Middleton 
the first Bishop of Calcutta full power and authority to 
perform all the functions peculiar and appropriate to the 
Office of a Bishop within tlie limits of the said See but 
not elsewhere, and also by himself or themselves or by bis 
oreU-icir Commissary*.or Commissaries to exercise jurisdiction 
spiritual and ecclesiastical in and throughout the said See 
and Dio(!ese according to the Ecclesiastical Laws of England 
in the several causes and matters therein expressed and 
specified and no other; and Ilis said late Majesty by Ilis 
said Letters Patent did make a further de(*laration con- 
cerning the special causes and matters in which he would 
that the aforesaid jurisdiction be exercised, and did give and 
grant to the aforesaid Bishop and his Su(*(.*essors certain 
powers and authorities for the performance of his and their 
Episcopal Functions, subject however to certain limitations 
and reservations as on referen(‘e to the said Ijctters Patent 


will more fully appear. And whereas Ilis said late Majesty 
King George the Third did by Letters Patent under the 
Great Seal of Our United Kingdom, bearing date the 
fifteenth day of August in the fifty-seventh year of Ilis 
Reign, erect, found, and constitute an Archdeaconry within 
the British Territories in the East Indies, (tJiat is to say) 
at Colombo in the Island of (\^ylon, to be styled the Arch- 
deaconry of Colombo, such Archdeaconry to be subject during 
the Royal Pleasure to the jurisdiction spiritual and e(‘elesias- 
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Ch. VIII. ill respect of the said Archdeaconry of Colombo j|nd for 
removing all doubts touching the jurisdiction of the Bishop of 
Calcutta and his Successors over the said Archdeacon and 
Archdeaconry, did give and grant to the Bishop of Calcutta 
and his Successors all and singular the rights, powers and 
authorities, functions and jurisdictions in and over the said 
Archdeaconry and Archdeacon of Colombo which he and 
they might lawfully exercise in and over the three Arch- 
deaconries of Calcutta, Madras, and Bombay, except the 
right of collating to the said Archdeaconry of^Colombo. And 
whereas Ilis late Majesty Our Royal JJncle King Ge^p^’ge 
the Fourth, by Letters Patent under the Great Seal of our 
TJnited Kingdom of Great Britain and Ireland bearing date 
the twenty-seventh day of May in the fourth year of Ilis 
Reign, after reciting (amongst other things) as herein- 
before is recited, and that by the demise of the said Thomas 
Fanshawe Middleton the said See or Bishopric of Calcutta 
had become and was then vacant, did nominate and appoint 
Reginald Ileber, Doctor in Divinity, to be Bishop of the said 
See and Diocese of Cahnitta: and did also by the same 
Letters Patent now in recital ordain and declare Ilis Royal 
will and pleasure that from thenceforth the whole of His 
Majesty^s Territories within the limits of the Charter of 
the United Company of Merchants of England trading to 
the East Indies should form and constitute the See and 
Diocese of Calcutta, and did thereby give and grant to the 
said Archbishop of Calcutta and his Successors during Ilis 
Royal Pleasure all and singular the rights, powers, authorities, 
functions, and jurisdictions in and over all and every Our 
Territories within the limits of the Charter of the said 
United Company of Merchants of England trading to the 
East Indies which he and they might lawfully exercise in 
and over the Territories under the (iovernment of the said 
Company by virtue of the hereinbefore recited 
Lettejrs P'^tC-Iit of the said second day of May in the fifty- 
Ibtilrth year of the reign of His late Majesty King George 
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the Tljird, or in and over our Territories in the Island of ch. YllL 
Ceylon by virtue of the said first recited Letters Patent of 
the fifteenth day of August in the fifty-seventh year of Ilis 
then late Majesty^s reign and the said last recited Letters 
Patent of the fifteenth day of August in the said fifty- 
seventh year of His then late Majesty^s reign or either ot 
them, subject to several limitations, reservations, and pro- 
visions which in the same several Letters Patent are fully 
set forth. And whereas His late Majesty Our Iloyal Uncle 
King William «the Fourth did by Letters Patent under the 
Gii^?at Seal 6f Our «aid United Kingdom of Great Britain 
and Ireland bearing date the sixteenth day of April in the 
Third year of hU Reign appoint Daniel Wilson, Doctor in 
Divinity,, to be Bishop of the said Bishopric of Calcutta, 
which had become and was then vacant by the death of tlic 
Right Reverend Father in God John Mathias Turner, then 
late Bishop of Cahuitta, And whereas by a certain Statute 
made and passed in the Parliament held in the third and 
fourth years of the Reign of His late Majesty King William 
the Fourth, entitled ‘An Act for effecting an Arraugernent 
with the East India Company and for the better Government 
of His Majesty^s Indian Territories till the thirtieth day of 
April, One tliousand eight hijndred and fifty-four,^ it was 
amongst other things enacted that in case it sliould please 
His Majesty to erect, found, and constitute two Bishopries, 
one to be styled the Bishopric of Madras and the other the 
Bishopric of Bombay, and from time to time to nominate 
and appoint Bishops to such Bishoprics under the style and 
title of Bishops of Madras and Bombay respectively, there 
should be paid from and out of the Revenues of the said 
Territories to such Bishops respectively the sums therein 
mentioned. ^ And it was also thereby provided and enacted 
that such Bishops should not have any jurisdiction or 
exercise any episcopal functions whatsoever either in the said 
Territories or elsewhere, but oidy such jurisdiction and 
functions as should or might from time to time be limited 

p p 2 
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Ch. VIII. to them respectively by His Majesty by His Eoyal Letter 
Patent under the Great Seal of the said United Kingdom : 
and it was also thereby enacted that it should and might be 
lawful for His Majesty from time to time if he should 
think fit by His Royal Letters Patent under the Great 
Seal of the United Kingdom to assign limits to the Diocese 
of the Risbopric of Calcutta and to the Dioceses of the 
said Bishoj)rics of Madras and Bombay respectively, and 
from time to time to alter and vary the same limits re- 
spectively as to His Majesty should seem fit, and to grant 
to such Bishops respectively within ihi limits of the» .re- 
spective Dioceses the exercise of Episcopal functions and 
of such Ecclesiastical Jurisdiction as His Majesty should 
think necessary for the superintendence and good government 
of the United Church of England and Ireland therein. 
And it was thereby further provided and enacted that the 
Bishop of Calcutta for the time being should be deemed 
and taken to be the Metropolitan Bishop of India, and as 
such should have, enjoy, and exercise all such Ecclesiastical 
Jurisdiction and Episcopal Functions for the purposes afore- 
said, as His Majesty should by His Royal Letters Patent 
under the Great Seal of the United Kingdom think necessary 
to direct, subject nevertheless to the general superintendence 
and revision of the Al'chbishop of Canterbury for the time 
being, and that the Bishops of Madras and Bombay for 
the time being respectively should be subject to tlie Bishop 
of Calcutta for the time being as such Metropolitan, and 
should at the time of their respective appointments to such 
Bishoprics or at the time of their respective consecrations 
as Bishop take an oath of obedience to the sai(l Bishop of 
Calcutta in such manner as His Majesty by His said Royal 
Letters Patent should be pleased to direct. whereas 

His said late Majesty King William the Fourth did by 
Letters Patent under the Great Seal of our said United 
Kingdom of Great Ih-itain and Ireland, bearing date the 
thirteenth day of June in the fifth year of His Reign, ordain 
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and declare his Royal Will and Pleasure that from and Ch. vjjl 
after the tenth day of October then next ensuing the 
Territories then within the limits of the Presidency of Madras 
and also the Territories within the Island of Ceylon should 
be dissevered from and cease to be parts of the said Diocese 
and See of Calcutta, and did thereby revoke all and singular 
the rights, powers and authorities, functions and jurisdictions 
of the said Bishop of Calcutta in and over the Territories 
within the said Presidency of Madras, and also the territories 
within the sard Island of Ceylon, except only such rights, 
peters, authorities,* functions, and jurisdictions as should 
thereinafter be limited and confirmed. And after reciting 
that it was Hks intention by Letters Patent under the 
Groat Seal of the United Kingdom, bearing even date with 
the said Letters Patent now in recital, to erect, found, and 
constitute the Territories in the East Indies within the limits 
of the Presidency of Madras and also the Territories within 
the said Island of Ceylon to be a Bishop^s See to be called 
from thenceforth the Bishopric of Madras, did also by the 
same Letters Patent now in recital will and ordain that the 
Bishop of the said See of Calcutta for the time being should 
be and be deemed and taken to be the Metropolitan Bishop 
in India, and should have and enjoy and exercise such 
Ecclesiastical Jurisdiction as thereinafter mentioned (subject 
nevertheless to the general superintendence and revision of 
the Archbishop of Canterbury for the time being in the 
same manner as the said Bishop of Calcutta* was subject 
and subordinate to the Archiepiscopal See of the Province 
of (Canterbury in the exercise of all Ecclesiastical Jurisdiction 
and powers which previously to the said Letters Patent now 
in recital were vested in the said Bishop), and did thereby 
(amongst ^ther things) also will and ordain that the said 
Bishop of Madias should be a Suffragan to the said Bishop 
of Calcutta and his Successors, and did thereby give and 
grant unto the said Bishop of Calcutta and his successors 
full power and authority to perform all functions peculiar 
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(/H. VIII. and appropriate to the Office of Metropolitan within the 
limits of the said See of Madras, and to exercise Metro- 
])olitical Jurisdiction over the Bishop of Madras and his 
Successors and the Archdeacon of Madras and Colombo 
and all other Chaplains, Ministers, Priests, and Deacons in 
Holy Orders of the United Church of England and Ireland 
within the limits of the said Diocese of Madras. And whereas 
His said late Majesty Kin^y William the Fourth did by 
Letters Patent under the Great Seal of Our said United 
Kingdom of Great Britain and Ireland, beaming even date 
witli the Letters Patent lastly hereinb't^forc recited, ci'^it, 
found, ordain, make, and constitute Our Territories in tlie 
East Indies within the limits of the said Presidency of 
Madras and our Territories within the said Island of Ceylon 
to be a Bishop’s See and to be called from thenceforth the 
^ Bishopric of Madras,^ and thereby name and appoint 
Daniel Corrie, Doctor of Laws, to be Bishop of the said See 
of Madras, and did also by the said Letters Patent now in 
recital Will and Ordain tliat the Bishop of the said See 
of Madras and his Successors should be subject and sub- 
ordinate to the See of Calcutta and to the Bight Beverend 
Father in God Daniel, the tlien Bishop of Calcutta, and his 
Successors in the same manner as any Bishop of any See 
within the Province of Canterbury in Our Kingdom of 
Ihigland is under the Authority of the Archiepiscopal See 
of the Province of (’anterbury and the Archbishop thereof. 
And whereas His said late Majesty King AVilliam the Fourth 
did by Letters Patent under the Great Seal of our said 
United Kingdom of Great Britain and Ireland, bearing date 
the first day of October in the seventh year of Ilis Beign, 
after reciting (amongst other things) as hereinbefore in part 
is recited, ordain and declare Ilis royal will and pleasure that 
from and after the first day of July then next ensuing the 
Territories then within the limits of the Presidency of 
Bombay should be dissevered from and cease to be parts 
of the said Diocese and See of Calcutta, and did by the said 
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Letters Patent now in recital from and after the said first Ch. vill. 
day of July then next revoke all and singular the rights, 
powers, authorities, functions, and jurisdictions of the said 
Bishop of Calcutta and his Successors in and over the 
Territories within the said Presidency of Bombay, except 
only with rights, powers, authorities, functions, and jurisdic- 
tions as should be thereinafter limited or confirmed. And 
after reciting that it was his intention by Letters Patent 
under the Great Seal of Our said United Kingdom bearing 
even date with the Letters Patent now in recital to eriKd, 
forftid, and 'constitute Our Territories in the East Indies 
within the limits of the Presidency of Bombay to be a 
Bishop^s See and to be called from thenceforth the 
Bishopric of Bombay, and to appoint Thomas Carr, Doctor 
in Divinity, Sole Bishop of the See of Bombay, and to grant 
to such Bishop of Bombay and his Successors such Ecclesias- 
tical Jurisdiction as next hereinafter recited, did by the 
Letters Patent now in recital in confirmation in this respect 
of his said Letters Patent of the said thirteenth day of June 
in the said fifth year of his reign will and ordain that the 
Bishop of the said See of Calcutta for the time being should be 
and be deemed and taken to be Metropolitan Bishop in India, 
and should have and enjoy and exercise such Ecclesiastical 
Jurisdiction as hereinafter mentioned (subject nevertheless 
to the general superintendence and revision of the Archbishop 
of Canterbury for the time being in the same manner as 
the said Bishop of Calcutta was subject and subordinate 
to the Archiepiscopal See of the Province of Canterbury in 
the exercise of all Ec(*lesiastical Jurisdiction and jiowers 
which previously to the Letters Patent now in recital were 
vested in the said Bishop), and his said Majesty did thereby 
will and %i‘dain that the said Bishop of Bombay should be 
a suffragan to the said Bishop of (^alcutta and his Successors, 
and did give, grant, and confirm unto the said Bishop of 
Calcutta and his Successors full power and authority to 
perform all functions peculiar and appropriate to the Office 
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[. VIII. of Metropolitan within the limits of the said See of Bombay, 
and to exereise Metropolitical Jurisdiction over the Bishop 
of Bombay and his Successors and the Archdeacon of 
Bombay and all other Chaplains, Ministers, Priests, and 
Deacons in Holy Orders of the United Church of England 
and Ireland within the limits of the said Diocese of Bombay, 
and did thereby also gmnt unto the said Bishop of Calcutta 
and his Successors certain other powers and authorities for 
the performance of his and their Metropolitical functions as 
on reference to the said Letters Patent will rnofe fully appear. 
And whereas his said late Majesty King M^illiam* the Eout^li 
did by Letters Patent under the Great Seal of our United 
Kingdom of Great Britain and Ireland, bearing even date 
with the said Letters Patent lastly hereinbefore recited) ► 
after reciting (amongst- other tilings) as is hereinbefore in 
part recited, ordain and declare Ilis Royal Will and Pleasure 
to be that from and after the said first day of July then 
next our Territories within the limits of the Presidency of 
Bombay should be erected into a Bishop^s See, and did thereby 
erect, found, ordain, make, and constitute our Territories in 
the East Indies within the limits of the presidency of Bombay 
to be a Bishop\s See accordingly, and to be called from 
thenceforth the Bishopric of Bombay, and did thereby name 
and appoint Thomas Carr, Doctor in Divinity, then Arch- 
deacon of Bombay, to be Bishop of the said See of Bombay ; 
and did thereby will and ordain that the Bishop of the said 
See of Bombay and his Successors should be subject and 
subordinate to the said See of Calcutta and to the Right 
Reverend Father in God Daniel, the then Bishop of Calcutta, 
and his Successors in the same manner as any Bishop of 
any See within the Province of Canterbury in our Kingdom 
of England is under the authority of the Archiepiscopal See 
of the Province of Canterbury and the Archbishop thereof. 
And whereas by our Letters Patent under the Great Seal 
of our United Kingdom of Great Britain and Ireland, bearing 
date the twenty-sixth day of April in the eighth year of our 
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after reciting as is hereinbefore recited, and that his Ch. Vlll. 
said late Majesty King William the Fourth did by Letters 
Patent under tire Great Seal of our said United Kingdom, 
bearing date the said thirteenth day of June in the fifth 
year of llis tteign, constitute our Territories within the 
limits of the Presidency of Madras and also our Territories 
within the Island of Ceylon to be a Bishop's See, and to be 
styled the Bishopric of Madms : We did ordain and declare 
our Eoyal Will and Pleasure to be that, from and after the 
twenty-ninth* day of September then next, our Territories 
^fftthin the* Island f»f Ceylon should be erected into a Bishop^s 
See. And we did by the said Letters Patent now in recital 
erect, found, ordtiin, make, and constitute our Territories within 
••the Island of Ceylon to be a Bishop^s See and to be called 
thenceforth the Bishopric of Colombo. And we did thereby 
name and a])point James Chapman, Doctor in Divinity, to be 
Bishop of the said See of Colombo. And we did by the 
said Letters I’atent now in recital will and ordain that the 
Bishop of the said See of Colombo and his Successors should 
be subject and subordinate to the See of Calcutta and to the 
said Right Reverend Father in God Daniel, then Bishop of 
Calcutta, and his Siu'cessors in the same manner as any 
Bishop of any See within the Province of Canterbury in our 
Kingdom of England is under the authority of the Archi- 
episcopal See of the Province of (.iinterbury and the 
Archbishop thereof. And we did by the said Letters Patent 
now in recital also will and ordain that during a vacancy of 
the said See of (,^olombo by the demise of the said Bishop 
thereof or his Successors or otherwise the Episcopal Juris- 
diction and functions appertaining to the said See should 
be exercised by the Bishop of Calcutta and his Successors. 

And whcsSeas by our Letters Patent under the Great Seal 
of our said United Kingdom of Great Britain ‘uid Ireland, 
bearing date the tenth day of May in the twenty-first year 
of our reign, after reciting the death of the said Daniel 
Wilson, then late Bishop of Calcutta, we named and 
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(•H. VITT. appointed our well-beloved George Edward Lynch Cdtton, 
Master of Arts^ to be Eisliop of the said See and Diocese 
of (^alcutta^ so that the said George Edward Lynch Cotton 
should be and be taken to be Hishop of the said Bisho2)^s 
See and Diocese of Calcutta, and might by virtue of such 
our nomination and appointment enter into and possess the 
said Illshop^s See as the said Bishop thereof and perform the 
duties thereof, and have and exercise and enjoy the rights, 
privileges, and advantages thereto belonging. And whereas 
by Our Letters Patent under the Great SeaPof Our said 

f 

United Kingdom of Great Britain and Trfland, bearing djfIPR 
the twenty-fourth day of January in the thirtieth year of 
our Beign, after reciting* the death of the said'George t]dward 
Lynch Cotton, then late IBshop of ("alcutta, we named and 
appointed our w(Jl-beloved Robert Milman, Master of Arts, 
to be Bishop oE the said See and Diocese oE Calcutta, so that 
the said Robert Milman should be and be taken to be Bishop 
of the said Bishop^s See and Diocese of Calcutta, and might 
by virtue of the said nomination and appointment enter into 
and possess the said Bishop^s See as the said Bishop thereof, 
and perform the duties thereof, and have, exercise, and enjoy 
the privileges and advantages thereto belonging. And whereas 
the said Right Reverend Father in Cod Robert Milman 
hath lately departed this life, and the said See or Bishopric 
of Calcutta thereby became and now is vacant, now Know 
Ye that We, having great conridcncc in the learning, morals, 
probity, and prudence of our well-beloved The Venerable 
Eduard Balph Johumi^ Doctor in Divinity, Archdeacon of 
Chester, do name and appoint him to be Bishop of the said 
See and Diocese oE Calcutta, so that the said Edward Ralph 
Johnson shall be and be taken to be Bishop of the said 
Bishop^s See and Diocese of Calcutta, and may<iby virtue 
of this our nomination and appointment enter into and 
possess the said Bishop^s See as Bishop thereof, and perform 
the duties thereof, and have, exercise, and enjoy the rights, 
privileges, and advantages thereto belonging ; Provided 
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nevettlieless, and we do hereby declare, that the aforesaid Cn. vill. 
nomination and appointment is subject to such power of 
revocation or recall as is by law vested in us, our licirs and 
successors, and subject also to the right of resignation here- 
inafter more particularly expressed. And we do hereby 
signify to the Most Reverend Father in Ood Archibald 
Campbell, by Divine Providence Ijord Archbishop of Canter- 
bury, Primate of all England and Metropolitan, Our nomination 
of the said Edward llalph Johnson, requiring and by the 
Faith and D[)ve whereby he is bound unto us commanding 
t!fte Most Ileverei'ld Father in Cod to ordain and consecrate 
the said ,h]dward Ralph Johnson to be Bishop of the said See 
and Diocese in manner accustomed, and diligently to do 
and perform all other things appertaining to his Office 
in this behalf with effect. And we do further Will and 
Ordain that the said Bishop of the said See of Calcutta and 
his successors the Bishops thereof for the time being shall 
be and be deemed and taken to be Metropolitan Bishop in 
India and the Island of Ceylon, and shall have and enjoy 
and exercise such Ecclesiastical Jurisdiction as hereinafter 
is mentioned, subject nevertheless to the general superinten- 
dence and revision of the Archbishop of Canterbury for the 
time being in the same manner as the said Bishop of Calcutta 
was subject and subordinate to the Archieplscopal See in 
the Province of Canterbury in the exercise of all Ecclesiastical 
Jurisdiction and powers which previously to these Our 
Letters Patent were vested in the said Bishoj). And we will 
and ordain that the Bishops of Madras, Bombay, and C'olombo 
respectively and their Successors shall be Suflragan Bishops 
to the said Bishop of Cahmtta and his Su(*cessors. And we 
give, grant, and confirm to the said Bishop of Calcutta and 
his Sucoessors full power and authority to perform all 
functions peculiar and appropriate to the Office of Metropolitan 
within the limits of the said Sees of Madras, Bombay, and 
Colombo, and to exercise Metropolitical Jurisdiction over the 
Bishops of Madras, Bombay, and Colombo, and over all 
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Cii. VIII, Archdeacons, Dignitaries, and all other Chaplains, Ministers, 
Priests, and Deacons in Holy Orders of the Church of 
England within the limits of the said Dioceses. And we 
do by these presents give and grant unto the said Bishop 
of Calcutta and his Successors full power and authority to 
visit once in every five years, or oftener if occasion shall 
require, as well the said Bishops of Madras, Bombay, and 
Colombo and their Successors, as all Archdeacons, Dignitaries, 
and all Chaplains, Ministei*s, Priests, and Deacons in Holy 
Orders of the Church of England resident* in the said 
Dioceses for correcting and supplying the ^lefecd.s of the ss»i 
Bishops and their Successors with all and all manner of 
Visitatorial Jurisdiction, Power, and (\)erci()>n. And we do 
liereby authorize and empower the said JBshop of Calcutta •• 
and his Successors to inhibit during any such visitation of 
the said Dioceses the exercise of all or such part or parts of the 
Ordinary Jurisdiction of the said Bishops or their Successors 
as to him the said Bishop of Calcutta or his Successors shall 
seem expedient, or during the limes of such visitation to 
exercise by himself or themselves or his or their Commissaries 
such powers, functions, and jurisdic'tion in and over the 
said Dioceses as (he Bishops thereof might have exercised 
if they had not been inhibited from exercising the same. 
And we do further ordain and declare that if any person 
against whom a Judgment or Decree shall be pronounced 
by the said Bishops or their Su(?cessors or their Commissary 
or Commissaries shall conceive himself to be aggrieved by 
such sentence, it shall be lawful for such person to appeal 
to the said Bishop of Calcutta or his Successors, provided 
such appeal be entered witliin fifteen days after such sentence 
shall have been pronounced. And we do give, grant, and 
confirm to the said JBshop of Calcutta and his ^Successors 
full power and authority finally to decide and determine the 
said appeals in as ample a manner as any of the Archbishops of 
England can or may hear and determine appeals from the 
('ourts of the Bishops within his Province. And we do hereby 
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authorize and empower the said Bishop of Calcutta and his Cir. VITI 
Successors and his and tlieir Commissary or Commissaries 
to administer in his and their Metropolitical and Visitatorial 
and Appellate Jurisdiction over the said Sees of Madras, 
Bombay, and Colombo all such oaths as the Bishops of 
Calcutta have been accustomed lawfully to administer in 
tlieir Ordinary Jurisdiction. Nevertheless we do, will, and 
by these presents declare and ordain that in the exercise of 
the Metropolitical, Visitatorial, and Appellate Jurisdiction 
aforesaid hereby limited and ^iven to the said Bishop of 
^Calcutta find his 1 Successors all j^rave matters of correction 
which are accustomed according to the practice of the 
Ecclesiastical Laws of England to be judicially examined 
. shall in like manner lie judicially examined and proceeded in 
before the said Bishop of Calcutta and his Successors or 
his or their Commissary or Commissaries, and all such causes 
shall be proceeded in to final sentence in due form of Law. 

And We do further will and ordain that in case any pro- 
ceeding shall be instituted against any Bishop of Madras, 
Bombay, or Colombo, such proceedings shall originate and 
be carried on before the said Bishop of Calcutta, whom We 
hereby autliorize and direct to take cognizance of the same. 

And we further will that during a vacancy of the said See 
of Calcutta by the demise of the Bishop thereof for the 
time being or otherwise the Episcopal jurisdiction and 
functions appertaining to the said See shall be exercised by 
such one of the Suffragan Bishops of Madras and Bombay 
for the time being as shall have been first consecrated. And 
in case of a vacancy .of either of the said Sees of ]\Iadras 
and Bombay, then the same jurisdiction and functions 
shall be exercised by the Bishop of Madras or Bishop of 
.Bombay ^for the time being as the case may be. And in 
case of a vacancy of both the said Sees of Madras and 
Bombay, then the same jurisdiction and functions shall 
be exercised as far as by law they may be by the Arch- 
deacon of Calcutta for the time being. And in case of 
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Ch. VIII. a vacancy of the Archdeaconry, then by the Archdeacon of 
Madras or the Archdeacon of Bombay, or by two Clergymen 
of the Church of England resident within the Diocese of 
Calcutta, as may be directed by the (jovernor-Gciieral of 
India in Council. And We further Will that during 
a vacancy of the said See of Madras by the demise of the 
Bishop thereof for the time being or otherwise the Episcopal 
Jurisdiction and Functions appertaining to such See shall be 
exercised by the said Bishop of Calcutta and his Successors, 
with power to delegate to the Bishop of Bombayi for the time 
being the performance of such ]<]piscopaU Jurisdfotion ai^ 
Functions, and in case of a vacancy of the said See of Calcutta 
then the same jurisdiction and functions shall, be exercised by 
the Bishop of Bombay for the time being, anything to the con- , 
trary in the said two several hereinbefore recited Letters Patent 
bearing date respectively the said thirteenth day of J ime in the 
said fifth year of the reign of His said late Majesty King 
William the Fourth notwithstanding. And in case of a vacancy 
of the said See of Bombay, then the same Jurisdiction and 
Functions shall be exercised as far as by law they may be 
by the Archdeacon of the See of Madras ; or in case of 
a vacancy of the said Archdeaconry, then by two Clergymen 
of the (diurcli of England resident within the Diocese as 
may be directed by the Governor-General of India in Council. 
And we further will that during a vacancy of the said See 
of Bombay by the demise of the Bishop thereof for the time 
being or otherwise the Episcopal Jurisdiction and Functions 
appertaining to such See shall be exercised by the said 
Bishop of Calcutta and his Successors, with power to delegate 
to the Bishop of Madras for the time being the performance 
of such Episcopal Jurisdiction and Functions. And in case 
of a vacancy of the said See of Calcutta, then ^le .same 
Jurisdiction and Functions shall be exercised by the Bishop 
of Madras for the time being. And in case of a vacancy of 
the said See of Madras, then the same Jurisdiction and 
Functions shall be exercised, as far as by Law they may be. 
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by the Archdeacon of the See of Bombay for the time being; Cm. Vlll. 
or in case of a vacancy of the said Archdeaconry, then by two 
Clergymen of the Church of England resident within the 
Diocese, as may be directed by the (Tovenior-Gencral of India 
in Council. And we do further will and ordain that during 

o 

a vacancy of the said See of Colombo by the demise of the 
said Bishop thereof^ or his Successors or otherwise, the 
Episcopal Jurisdiction and functions appertaining^ to the said 
See shall be exercised by the said Bishop of Calcutta and 
his Successoi^. And in case of a vacancy of the said See 
^ Calcutta, then^the same Jurisdiction and Functions shall 
be exercised, as far as by law they may be, by tlie Archdeacon 
of Colombo for the time bein^ ; or in case of a vacancy of the 
said Archdeaconry, then Ijy two Clergymen of the Church 
of England resident within the Diocese, as may be directed 
by the Governor of Ceylon. And we further Will and 
Ordain that a copy of every sentence of deprivation, sus- 
pension, or other Ecclesiastical punishment or censure 
whatsoever promulgated or given or alHrmed by the said 
Bishop of Calcutta or his Successors in the exercise of his 
or their Metropolitical, Visitatorial, or Appellate Jurisdiction, 
shall be certified and transmitted to the same person and 
in the same manner as copies of sentences promulgated or 
given by the said Bisho[) of Calcutta or his Successors in the 
exercise of his or their ordinary Jurisdiction ouglit to be 
certified and transmitted. And we further ordain that the 
High Court of Judicature at Calcutta, Madras, or Bombay, 
or in Ceylon, as the case may be, shall have such and the 
like jurisdiction and power of Interfering by Writ of Pro- 
hibition or Mandamus in regard to all proceedings to be 
had or instituted or which might be had or instituted in 
pursuance of these presents, subject to the same laws, re- 
strictions, and rules of practice as is or has been exercised 
by our Court of Queen’s Bench at Westminster in regard 
to proceedings in the Ecclesiastical Courts in England, regard 
being had nevertheless to any special provisions or exceptions 
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H. VIII. contained in these Our Letters Patent or to any other Jjaws 
and Regulations specially applicable to or concerning our 
Territories in the East Indies or the Sec and Diocese of 
Calcutta. Moreover it is our Royal Will and pleasure, and 
We do hereby declare and ordain, that nothing in these 
presents contaiued shall extend or be construed to extend 
to repeal, vary, or alter the provisions of the several Charters 
whereby Ecclesiastical Jurisdiction has been given to the 
said Courts of Judicature respectively so far as the same 
does not appertain to the correction of Clerks or, the Spiritual 
Superintendence of Ecclesiastical persons, ,or to give to ij^e 
said Bishop of Calcutta or his Successors any authority or 
J urisdiction whatsoever in matters now cognisable in the said 
Courts, except as herein last before excepted. And we^ 
further by these presents expressly declare that the said 
Bishop of Calcutta having been respectively by Us, our 
heirs and Successors, named and appointed, and by the said 
Archbishop oC Canterbury for the time being as Metropolitan 
of the said Sec canonically ordained and (.‘onsecrated according 
to the form and usage of the ('hurch of England, may 
perform all the functions peculiar and api)ropriatc to the 
Office of Bishop within the said Diocese of Calcutta. And 
for removing all doubts with respect to the validity of the 
I'esignation of the said Office and Dignity of Bishop of 
Calcutta, it is our further Will that if the said Bishop or 
any of his Successors shall by Instrument under his hand 
and Seal delivered and sent to the Archbishop of (Canterbury 
for the time being, and by him accepted and registered in 
the Office of the Vi(?ar- Gen oral of the said Archbishop, resign 
the Office and Dignity of Bishop of Calcutta, such Bishop 
shall from the time of svudi acceptance and resignation cease 
to be Bishop of Calcutta to all intents and puruoseg, but 
without prejudice to any responsibility to which he may be 
liable in law or equity in respect of his conduct in his said 
Office. And moreover we recommend and enjoin our 
Governor-General of India and Our Governor of Ceylon, 
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and all and sing^iilar our Governors, Judges, and Justices, and Ch. Vlil. 
all and singular Chaplains, Masters, and others our subjects 
within the parts aforesaid, that they and every of them be 
in and by all lawful ways and means aiding and assisting 
the said Bishop of Calcutta and his Successors in the execu- 
tion of the premises in all things. And lastly, to the end 
that all things aforesaid may be firmly holdcn and done, We 
will and grant to the aforesaid Edward llal])h Johnson that 
he shall have these Our Jjetters Patent under our Great Seal 
of our said United Kingdom duly made and sealed. 

,^In Witness whereof we have caused these our Letters to 
be made Patent. 

Witness Ourself at Westminster the twenty-seventh day 
*of November in the fortieth year of Our lleign, 

By warrant under the Queen^s sign manual, 

(Sif/ned) C. Rom i lly. 

XL Covenant enteiied into on Appointment to Civil 
Service op India. 

This Indenture made the day of in the 

year of our liord 189 , between 

hereinafter called the Covenantor, Recital 
of the one part, and the Secretary of State in Council of tlio ((.nns on 
other part. Whereas the Secretary of State in Council has 
appointed the Covenantor to serve Her Majesty as a member 
of the Civil Service of India, in the Presidency of Fort AVilliam scrvi.to. 
in Bengal [Fort St. George], [Bombay], in the East Indies 
(with the option to the Government of India at any time and 
from time to time to require him to serve elsewhere in India), 
such service to continue during the jileasure of Her Majesty, 

Her Heir/^ and Successors, to be signified under the hand of the 
Secretary of State for India, but with liberty for the said Cove- 
nantor to resign the said service, with the previous permission of 
the Secretary of State in Council or of the Governor- General of 
India in Council. Now this Indenture witnesseth, and the 
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.said Covenantor doth hereby covenant and agree with>and 
to the Secretary of State in Council, in manner and form 
following ; that is to say, — 

I st. That while ho shall be employed in the said service he 
will faithfully, honestly, and diligently do all such things as 
shall be lawfully committed to his charge by or on the part of 
tlie Secretary of State in Council, or of the Government in 
India, or in execulion of his duty. 

2nd. That he will perform and obey all such general rules 
and regulations of the Secretary of State in Council and of 
the said service as shall be in force in rehJjon to"' all tiling 
to be committed to his charge or to be done by him, or to any 
rank, ofiice, or station in which he shall act, and will observe 
and obey all such orders relating to himself or his conduet as# 
ho shall receive from the Secretary of State in Council, or the 
(lovernment of India, or any person who shall have lawful 
authority to command him. 

3rd. That he. will regularly and justly keep all accounts 
touching his transactions for the Government in India, and 
will preserve and keep all such documents, chattels, and realty 
as shall be committed to his charge, or as it shall be his duty 
to preserve and keep, and shall not wilfully obliterah*, cancel, 
or injure, nor permit to be obliterated, cancelled, or injured, 
any documents, chattels, or realty, belonging to Her Majesty, 
or in the custody of any person or persons on account of the 
Governmemt, and will deliver all such documents, chattels, 
and realty as shall be in his custody or power to any person 
to whom he ought to deliver the same; and on demand made 
by or on behalf of the Secretary of State in Council, or of the 
Government in India, will deliver to such person or persons 
as shall be authorized to demand the same, all documents 
whatsoever touching any of the affairs or conceigis ^f the 
Government, or anything in which he shall have been engaged 
as a servant in the Civil Service of India,— such delivery to 
be made without obliteration or concealment of any part of 
the books, papers, or writing^; to be delivered up, and notwith- 
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staading that they may not bo the property of Her Majesty, Ch. Vlll. 
or that there may be any entry or entries relating to his own 
affairs or those of any other person, or any other reason 
whatever. 

4th. That he shall not make use of or apply the property of Not to 
Her Majesty which he may have, for any purposes other than or‘‘omploy 
those for which he ou<^ht to use and apply it in the course of 
his said service, save and except such furniture, goods, and 
chattels as he may be justly entitled to the use of for his own intrust «'d 
proper accommodation. ‘ 

5th. That he Jiall not nor will divulge, disclose, or make Not to 
knovvn any matter relating to the affairs or concerns of the 
(lovcrnment in India, or relating to any matter or thing in 
which he may act or be concerned or which may come to his 
knowledge in the course of his said service which may rotpiire 
secrecy and which ought to be kept secret (save and except 
as his duty may recpiirc), unless he shall be authorized or 
required to disclose and make known the same by the Secretary 
of State in Council, or the Government in India, or some 
other person or persons having competent authority for that 
purpose. 

6th. That lie shall not at any time, directly or indirectly, Not to 
ask, demand, accept, or receive any sum of money, or security <^orrupt 
for money, or other valuable thing or service whatsoever, or 
any promise or engagement by way of present, gift, or gra- <;<>n’'«pt 
tuity, from any person or persons with whom or on whose; 
behalf he shall, on the part of the Government in India, have 
any dealings or transactions, business or concern whatsoever, 
or from any person or ])ersons from whom, by law or any 
orders or regulations of the Secretary of State in Coumdl, or 
of any of the branches of the Government in India, he is or 
shall bc-..restrained from demanding or receiving any sum of 
money or other valuable thing as a gift or pres^^r.t or under 
colour thereof. 

yth. Tint he shall not nor will by himself, or in partner- 
ship with any other person or persons, or by the agency of any cuntr.u y 

qq 2 
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other person or persons, either as principal, factor, or agent, 
directly or indirectly engage, carry on, or be concerned in any 
trade, dealings, or transactions whatsoever. 

8th. That he shall not nor will at any time return to 
Europe, nor remove from or leave the Presidency within which 
he shall be serving, without the previous permission of the 
(jovornor-General of India in Council in writing; and pre- 
viously to any such return or removal he shall pay, satisfy, 
and perform all such debts, sums of money, duties, and 
engagements as he shall owe or be liable to perform to Her 
IMajesty or to the Government in India, dr any branch 
department of the same. 

9th. That he shall and will forthwith upon his arrival at 
the said Presidency, and from time to time, so long as he shall 
continue in the service of Her Majesty, make such payments 
as, under the rules and regulations which shall be in force 
within the said Presidency of Fort William in Bengal [Fort 
St. George], [Bombay], shall become due or payable by him on 
account of the provision for his own pension or for pensions to 
his wife or children, or shall, at the option of the Secretary of 
State in Council or of the Governor- General of India in 
Council, allow the amount of such subscriptions to be deducted 
out of any money due or payable by the Government to him. 

In witness whereof, the said Covenantor and 
being two members of the Council of India, have hereunto 
set their hands and seals, the day and year first above 
written. 

Signed, sealed, and delivered by the \ 
above-named Covenantor in the L 
presence of J 

Signed, sealed, and delivered l)y the 
above-named two members of the . 

Council of India in the prcvsence of 
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A. 

I 

Absence, leave of, to members of 
council, ’134, 229.# 

trom India of governor, vacates 

office, 134, 229, 

Accounts of Secretary of Stale, 

165,16s. 

of revenues to be laid before 

Parliament, 167. 

covenant by civilian to keep, 

594 ; 

Act of State, as defence in judicial 
proceedings, 1 74-1 77. 

Actions against Secretary of Stale, 
172-178. 

A d al at. Sec Sadr A d ala t . 

Additional judge, 138, 139. 

- members of council, of gover- 
nor-general, 118, 119, 200, 337- 
339; of Madras or Bombay, 121, 
122, 216, 217, 339 343- 

Aden, part of Britisli India, 268 ; 
Jewish law, 397. 

Adjournment of legislative council, 
328. 

Administration Act, 33. 

Admiralty jurisdiction, 21, 22, 24, 
49, 245, 746, 24S. 

Advocate-general, additional mem- 
ber of legislative council, 216; 
appointnu‘nt and powers of, 255. 

African protectorates, law applied 
t^4.U-44E 

Agra, proposed })residency of, 86, 
92, 194, 525, 526. 

Aldermen, at Madras, 23, 33; at 
Bombay and Calcutta, 33. 

Allahabad, high court, 107, 129; 
uAivoiisity represented on local 
h'gishituro, 346. 

Allegiance, prohibition on legisla- 
tion affecting, 202. 

Allowances to certain officials, 227, 
228. 

Amalgamation of Indian and royal 
army, 100, 


Amboy na, massacre of, 16. 

Amnesty, proclamation of, 571-574. 

Anson , Sir W., referred to orquot cd, 
71, loi, 149, 162, 165, 170, 17S. 

Appeals, 33, ;o, 129, 137, 14T. 

Appointmenia by Secretary of State, 

Arakan Hills, special courts, 140. 

Ar<‘hdeacons, first appointment of, 
81 ; salaries of, 134, 257. 

Armenians, law regarding, 393, 

m- 

Army, first sepoys raised, 35, 271 ; 
Company autliori/cd to enlist 
soldiers, 63 ; further powers for 
raising European troops, 74 ; re- 
striction on legislature, 120, 211, 
222; constitution of, 132- 134; 
military commissions, 271-275. 

Arrest, exemption from, of high 
officials, 251. 

Articles of War, 36, joS. 

Assada Comi)any, tJio = Courten’s 
Association, 16. 

Assaiii, chief commissionership, 96. 
117, iiS; constitution of govern- 
ment, 193-199 ; legislation, 206 ; 
subordinate civil courts, 139. 

Assent of governor-general to ;ill 
Acts, 212, 225; of governor or 
lieutenant-governor to local Acts, 
225. 

Assessors, trial ))y, 139. 

Assurances of properly, in England, 
170 ; in India, 171. 

Audit of Indian accounts in Eng- 
land, 168-170. 

B. 

Benares, jurisdiction of supreme 
court extended to, 75 ; Bengal 
Regulations extended to, 104. 

Bencoolen (Fort Marlborougli), pre- 
sidency of, 47. 

Bengal, establishment of English 
government, 36-39, 45 ; appoint- 
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ment of governor-gonoral, 46 ; su- 
premacy over other presidencies, 
47 ; intended division of presi- 
dency, 86; appointment of lieu- 
tenant-governor, 93 ; creation of 
legislative council, 106 ; subor- 
dinate civil courts, 139 ; rules for 
nomination to legislative council, 
343-346 ; charter of high court, 

351-37^* 

Bengal Regulations, 45, 61, 62, 74, 
86, 104, 124. 

Berar, not of British India, 

IT 8, 459. 

Bills, procedure in legislature, 330- 
335- 

of exchange, law regarding, 

399- 

Bird wood, Sir (1., referred to or 
quoted, 14, 15, iq, 25. 

Birthplace, no disqualilication for 
office, 91, 237, 528. 

Bishop, first appointment of, 8r, 
134; legislation atfe<tting, 256- | 
259 ; letters patent appointing, 
r7f>-S93. 

Board <»f Control, first established. 
65 ; remodelled, 72 ; abolisJied, 99. 

of Revenuo, first established, 

46 ; in Bengal, Madras, and TS'orlh- 
Westerri Provinces, 136. 

Bombay, acquisition of, 19 ; first 
coinage of money, 20; munici- 
pality and mayor’s court, 33 ; 
subordination to Bengal, 47, 67 ; 
recorder’s court, 74 ; legislative 
power first granted, 75 ; suiu'ome 
eourt, 83 ; cod(‘ of regulations, 
393 ? legislative power with- 
drawn, 87; marine force, 100; 
legislative ])owor restored, 105 ; 
high court, 106, 241 253; com- 
inander-in-cliief abolished, 111, 
132 ; constitution of govauiiinent, 

1 1 7, 190 193; legislative council, 
121, 216-226; staff corjDs, 133; 
subordinate civil courts, 140; 
salary of governor, councillors, 
judges, &c., 228, 276; advocate- 
general, 255 ; (‘(jch'siastical estab- 
lishment, 256-238 ; rules for 
nomination to legislative council, 
341-343 ; charter of high court, 

35 1-37 -i- 

R(‘gulations, 75, 87, 124, 

393. 

Booty, charter regarding, 36-38. 

Borrowing powers of Secretary of 
State, 167. 

Boundaries, power of governor- 
general to alter, 197, 


British India, definition of, 267,^^69. 

subjects, may not lend to 

Native States, 73, 261 ; definition 
of, 207, 238, 434-437» 445 ; British 
jurisdiction over, in NativoStates, 
444-437. See also Christians «nd 
European British subject. 

Buddhist law, 387, 396 399. 

Burgesses at Madras, 23, 24. 

Burke, Edmund, 63, 73. 

Burma, chief coinmissionership, 96 ; 
legislative council, 121 ; lieu- 
tenant-governorship, 1 17; subor- 
dinat(‘ civil courts, 140-1 41 ; 
constitution of government, 193- 
T99 ; constitution ;^f legislature, 
219-223; business at legislative 
meetings, 2 2>-2 26. * m 


C, 

Cadetships, roservecl for sons of 
Indian officers, 137. 

Calcutta, munici]>ality and mayor’s 
court, 33 ; inlroductiou of English 
law into, 34, 3S7 ; treasury trans- 
lernsl to, 46 ; .)urisdi<*iion of 
supreme court, 49, 36, 59 ; trial 
by jury, 30 ; college at, 79 ; bishop 
of, 81, 134, 236, 376 ; high court, 
106, 129, 241, 331; head-(iuart(U's 
of (TOveriHiK'nt of India <luring 
cold season, 117, 326 ; presidency 
magistrate, 138; chamber of coin- 
meree, 337 ; university, 34-t. 

Cantonments, British juriscliction 
in, 459. 

C'a i)i t ti 1 a t i « > n s, 4 1 6 4 2 4 . 

C;ist<‘, reservatitm as to, in eriininal 
hvw, 39, 391. 

Casting vot(‘, of governor-general, 
47, 184; of Secretary of State, 
132 ; of governors of Madras and 
Bombay, 193. 

Central I’lovineos, eliief <rominis- 
sionersbip, 96, 117, 118; .subor- 
dinate civil courts, 140; constitu- 
tioii of govern numt, 193-199. 

Cession of territory, 37, 38, 148, 202, 
210. 

Chaplains, first appointment of, 30 ; 
from Scotcli Church, 238. 

diaries I licenses Courfjifn’s* As- 
sociation, 16. 

(ffiarles II’s relations with the 
Company, 17-21. 

CJiarter, first granted to Company 
by Elizabeth, 4-10, 464 489 ; 

made perpetual by James I, 14; 
rival companies, 16, 25-32; of 
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Cri>mwoll,i 7 ; of Charles II, 17 20; 
English Company, 30 ; United 
Company, 32 ; judicial, 33 ; re- 
garding booty, 36; regarding 
cession of territory, 37; of su- 
preme court, 48-52; parliamen- 
tary renewals, 72-93 ; of high 
courts, lob, 107, 351-386. 

Chesnej’^, Sir (hiorge, quoted or 
referred to, 35, 105, 1 12, 117, 272. 

Chief commissionerships, establish- 
ment of, 95, gb. 

court for Punjab, 270. 

Child, Sir. Joshua, 17, 22, 25, 26. 

China trade, preservcHl to Company, 

78, 80 ; finally Avithdrawn, 85. 

Choultry - jiL‘?tice room, in early 

.Madras, 1*9. , 

Christians, jurisdiction of high 

court nutsido British India, 250; 
grants may bo made to any so(d, 

Church of Englaml, legislation 
affecting, 256-259. 

of Scotland, chaplains of, 258. 

Civil proeoduro, <*,odo of, 141, 396. 

S(5rvice, constitution of, 12b- 

T28, 237-240; ajipointinents re- 
served to, 27b, 277, 

Ch‘rk of the peac(' at Madras, 24. 

Clive, Lord, 3b, 39, 4^, 45. 

Clode’s Military Forces of the 
Crown, 63, 72, 74, 10 [, 27^. 

Codification, Sg, 403-405. 

Coinage, first authority hy charter, 
20, 22 ; restriction on local legis- 
lature, 123, 222. 

Collector = district officer, 4b, 13b. 

Colleges at Cahmtta and Mailras, 

79. See ((Iso Hailey bury. 

Colour, no disqualification for ofiice, 

91, 237, 528. 

Commander-in-chief, extraoru 1 nary 
nnniber of governor-genorars 
council, 67, 182 ; abolisliod in 
Madras and Bombay, J 1 1. 

Commercial busine.ss clo^^Hl, 8^. 

Commissioners of divisions, 13b. 

■ for Affairs of In <li a. Sec Board 

of Control. 

Commissions, judicial, uinler early 
charters, 15. 

military, power of governor 

gej^era.l^to grant, 271 257. 

Committeo of secrecy to be ap- 
pointed by directors, 6b. 

Committees = directors, of original 
Company, 5, 0 , 20, 27 ; of Indian 
council, n3, 15.^. 

Common law applied to presidency 
towns, 3S7. 


Commonwealth, relations of Com- 
pany with, 16. 

Company, incorporated hy Eliza- 
heth, 4-10 ; reucAval of chartm- 
hy James I, 14 ; power to exercise 
martial law, 15 ; competition witli 
Butcli, lb ; Courten’s rival As- 
sociation, lb; Cnunwell’s rcla 
lions with, ib, 17 ; charters of 
Charles II, 17 20; grant of Bom- 
‘9; gi’ant of admiralty 
jurisdiction, 21, 22; assertion «)f 
h'rritorial sovereignty, 25 ; rivalry 
of Noav (yV>mpany, 25-32 ; incor- 
poration of English Com[)any, 30; 
union of Old and New Companies 
as Uni hid Company, 30-32 : 
exhui.sion of monopoly, 32 ; judi- 
cial charters, 33 ; Mutiny Act 
and Articles f»f War, 35, 3b ; 
charters regard ing hooty and 
cession of territory, .-jb- ^S; grant 
of ilu; diwani, 39 ; recognition of 
territorial acquisitions, 41 ; Regu- 
lating Act, 43 5:2 ; F‘>x’s Iinlia 
Bill, 64 ; Pitt’s India Act, 65 -69 ; 
creation of Boanl of Control, 65 ; 
parliaimmtary renoAvals of char- 
ter, 72-93 ; sovereignty of CroAvn 
asserted, 80 ; territorial posses- 
sions in trust for (h-oAvn, 84 ; 
monopoly of Cliina and tea trade 
abolished, 84 ; government trans- 
ferred to Crown, 97 101 ; formal 
dissolution, 109. 

Conditional appointments, 135, 232. 

Consocration of bishop in India, 25b. 

Consular jurisdiction, 416-425. 

Contract Act, 398. 

Contracts by JSecretary of State, 
101, 170-1 78. 

Control, Board of, first established, 
65 ; remodelled, 72 ; abolished, 99. 

C<K»rg, adininist ration, iiS; natiA^e 
Christians, 397. 

Copyright, rcsl riot ion on local legis- 
latures as to, I 23, 222. 

CoruAvalUs, Lord, gov(U-nor-general 
and coinmander-iii-chief, 69, 70, 
272. 

Ciuincil (exe(aitive) of Governor an<l 
GoA’eriior-twoneral of Bengal, 44, 
46, 47 i 

(^executiA'o) of GoA^ornor of 

Bombay, 44, 66, 8b ; constitution, 

117, 191-193- 

(executive) of GoA^ernor of 

Madras, 44, 66, 8b ; constitution, 
117, 191-193- 

(executive) of Governor- 

General of India, first constituted, 
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87 ; remodelled, 105 ; oxccufcivo 
legislation, 108, 121, 213; aug- 
mented, 109; constitution, 115- 
117, 180-189. 

Council of Secretary of State, first 
constituted, 98 ; tenure of office, 
107, 109; reduction of members, 
110; constitution, 112, 113, 149- 
159 ; majority of votes required 
for grant of revenue, 163; majority 
of votes required for issue of 
securities, 167 ; majority of votes 
required for disposing of property 
and making contracts, 170. 

(legislative) of governor- 

general, first constituted, 94 ; re- 
modelled, 105 ; powers extended, 
107, 108; augmented by nomi- 
nated representatives, no; con- 
stitution, iiS 1 2 1, 1 99-2 1 5 ; mles 
for conduct of business, 327-337 ; 
rules for nomination of addit ional 
members, 337-339 ; rules for dis- 
cussion of financial statement and 
for asking of questions, 348 -350 ; 
dispatch of directors, 495-505 ; 
minute by Lord Dalhousio, 532- 
542 ; minute by 8ir Jhirnes Pea- 
cock, 542-548 ; speech by Sir 
Charles Wood, 549-558 ; dispatch 
by Sir C. Wood, 558 570. 

- - 'legislativ^o) of Bengal, first 

authorized, 106 ; augmented by 
nominated representatives, uo; 
constitution, 121, 122, 216-226; 
rules for nomination, 343. 

^legislative) of Bomliay, first 

constituted, 105, 109; augmented 
by nominated representatives, 
no; coiistituti<m, 121, 122, 216- 
226; rules for nomination of 
additional members, 341-343. 
(legislative) of Burma, first con- 
stituted, 121 ; constitution, 216 - 
226. 

(legislative) of Madras, first con- 
stituted, 105,109; r<*presentaiivc 
nominees, 1 10 ; constitution, 121- 
124,216-226 ; rulesfor nomination 
of additional mombers, 339-341. 

(legislative) of North-Western 

Provinces, first authorized, 106 ; 
representative nominees, no ; 
c.onsiitntion and powers, 122-124, 
216-226 ; rules for nomination of 
additional members, 346-348. 

(legislative) of the Punjab, 
first authorized, 106; constitution, 
216 226. 

Court. Hee Directors and Pro- 
prietors. 


Courts of request at presidency 
towns, 45. 

Courten\s Association, 16, 17. 

Covenant of civil servant, 59,3-596. 

Covenanted = imperial, civil service, 

I 28. 

Cowell’s Tagore Lectures quoted, 
62, 67, 252. 

Creed no disqualification for office, 
9L.237, 528, 572. 

Criminal law, Mahomedan, 39, 46, 
388 ; under Regulations, 389 ; 
penal code, 389. 

Procedure, Code of, 90, 138, 
39 ^>, 570- 

Cromwell, relation!^ of Company 
with, 16, 17. 

Crown, goveritment of India trans- 
ferred to, 97, 98. See a/so, Queen. 

Customary law, 393, 394, 303. 

» 

D. 

Dalhousie, Lord, minute oh legis- 
lative council, 532 -542. 

Death sentences must be confirmed 
by high court, 137, 13S. 

Debt, public, restriction on legis- 
lature, 120, 211, 222. 

Deccan, sanlars of, represented on 
Bombay legislatun;, 341. 

Deed, resignation of governor- 
general to be l)y, 229. 

Dtieds to bo executed by two mem- 
bers of council of Secretary of 
State, 170. 

Definitions in digest, 267-270. 

Departments, of India Office, 113; 
of Oovernimuit of India, 116. 

Deputy commissioner, district offi- 
cer in non-regulation province, 
136. 

Digest of statutory enactmonts 
relating to India, 147 326. 

Dioceses, Queen may vary limits of, 
256. 

Din*etors of Company, originally 
styled committees, 6, 20, 27 ; first 
styled directors, 30; qualification, 
44 ; four years’ term, 46 ; required 
to submit papers to Secretary of 
State, 48 ; committee of secrecy, 
66, 85 ; power of appointing and 
removing governor-gepicnrf, 67, 
79 ; patronage, 69,81, 85 ; dispute 
with Board of Control, 70 ; letter 
from Court, explaining Act of 1833, 
92, 492 532; number reduced 
from twenty-four to eighteen, of 
which six appointed by Crown, 
93 ; patronage taken away, 95 ; to 
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etect six members of first council 
of Secretary of State, 98. 

Discussion of financial statement, 
120, 212, 214, 349. 

Dispatches from India to be ad- 
dressed to Secretary of State, 155. 

District, unit of administration, 
136 ; restriction on transfer of, 
197. 

councils, 1 37 ; represented on 

local legislatures, 339, 341, 344, 

judge, 138. 

magistrate, 139. 

Divisions, of high court, 130; of 
provinces, 136. 

Diwani, grant of, 39 ; meaning of, 

, 45 n. ; printed ir>full, 490, 49T. 

Adalat, Company’s court, es- 
tablished by Warren Hastings, 
47 ; Impey judge of, 57 ; imuged 
in high court* 106, 129. 

Double government of Company 
and Crown, 69, 97. 

Dual government of Bengal, 39. 

Dundas (Lord Melville^ 63, 72, 75, 
76. 

E. 

Easements Act, 400. 

East India Company, first so styled 
in 1833, 85; formally dissolved, 
109. Sfe alfio Comiiany. 

Ecch'siastical establishment, 83, 92, 
134, 256-259. 

- - jurisdiction of supreme court, 
49 - 

Education and learning, provision 
for, by Act of Parliament, 81. 

Elizabeth, Queen, cliarter of, 4 10 ; 
printed in full, 464-489. 

El])hinstone, author of Bombay 
Regulations, 87, 393. 

Empress of India, Act authorizing 
title, 110. 

Phiglish courts, jurisdiction over 
offences in India, 52,68, 131, 132, 
259 265. 

law, to he administered hy 

supremo court, 56; applied to 
natives of India, 3S7 405. 

Escheats, 163, 172. 

European British subject, British 
jurisdiction over, in Native States, 
250, 457 f definition of, 447. 

fo*"oigners in Native States, 

British jurisdiction over, 250, 
458. 

Evidence Act, 396. 

Executive Council, of Governor and 
Governor-General of Bengal, 44, 


46, 47, 58, 66 ; of governors of 
Bombay and Madras, 44, 66, 86, 
117,191-1 93 ; of Governor-General 
of India, 87, 105, 108, 109, 115- 
II 7, I 21, 180-189, 213. 

Executive legislation, by Governor- 
General in Council, overscheduled 
districts, 108, 121, 213; extra- 
territorial powers, 452-463. 

Extraordinary member of council, 
commander-in- chief, 1 1 5 , 182; 

Governor of Madras or Bombay, 

115, 182. 

Extra-territorial jurisdiction of 
govern o r-genera 1, 452 -463. 
legislation, 407-413. 

Extra-territ< )rial ity, 4 1 6. 

F. 

Family custom, reservation for, in 
criminal law, 59, 391. 

F fth Report of Commons com- 
mittee ill 1812, 75. 

Financial statement, discussion of, 
120, 212, 214, 349. 

Fin(‘s, 163. 

Foreign alfairs, restriction onjegis- 
lature, i 2r, 211, 22 2. 

dejiarlment under viceroy, 

1 16. 

Enlistment Act, 408, 409, 412. 

Jurisdiction Acts, 415, 441. 

Jurisdiction and Extradition 

Act, 449, 453, 455. 

Foreigners, may bo expelled from 
British India, 91 ; definition of, 
437; British jurisdiction over, in 
Native Stat(‘s, 45 S. 

Forfeitures, 163. 

Fort Si. (-ieorgo. Ncc Madras. 

William. SVe Bengal. 

Fortifications, power to Company to 
erect, 18. 

Fourth (legislative) member of 
<-ouncil, 85. 

Fox’s East India Bill of 1783, 64. 

French territory not included in 
•India,’ 269. 

Furlough, regulations by Secretary 
of State, 135, 237. 

G. 

Gentu. See Hindu. 

Crilts, proliibition against receiving, 
r,h 259) 260, 595. 

Godolphiii, Lord, award ot, 3, 31, 
32. 

Government of India = Governor- 
General in Council, 115, 179* 
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Governor-Gonoval of Bengal, 46, 

47- 

of India, first appointment, 

85 ; power to appoint president of 
council in his own absence, 102, 
187, 188; power to invest him- 
self with powers of council, when 
absent from head- quarters, 103, 
1 88 ; sanction required for cer- 
tain legislation, 103, 21 1 ; assent 
required to every Act, 103, 212 ; 
power to make ordinance without 
council in emergency, 104, 215 ; 
sanction required for certain 
legislation by local legislatures, 

105, 221, 334; assent required to 
every Act of local legislatures, 

106, 225; regulatioiisforscheduled 

districts, 108,213; power to over- 
rule council, 109, 184 ; power to 
make rules for nomination of 
additional members of legislative 
councils, 110, 217; supreme 

military autliority, 132, 178. See 
also Council of (tovernor-General. 

Governors of fiictorics, first ap- 
pointed under charter of Charles 
II, 17; powers, 17, 18, 19, 20, 
33 j 44* 

of Madras and Bombay, may 

communicate with Secretary of 
State, 155 ; constitution, J 91-193 ; 
legislative powers, 212-226. See 
also Madras and Bombay. 

Guardians and Wards Act, 400. 

TI. 

Haileybury Colieg(‘, recognition of, 
79, 81 ; abolition of, 95. 

Harington’s Analysis of Bengal 
Regulations, 60, 74, 87, 387, 

389. 

Hastings, Warren, administration 
of, 52, 53 ; evidence in Parlia- 
ment, 76. 

Hertslet, referred to or quoted, 55, 
416, 427, 428, 433. 

High courts, establishment of, 106 ; 
constitution of, 129-131, 241-255 ; 
definition of, 268 ; charters of, 
351-386. 

Hindu law, personal, 59, 389, 390, 
401 ; text- books, 402. 

— - Wills Act, 397. 

Hindustani, bills to be translated 
into, 330, 333, 336. 

Holland, early rivalry with, 4, ' , 16. 

Holland’s Jurisprudence, 268. 

House of Common s. See Parliamen t. 

Hunter, Sir W. W., referred to or 
quoted, 39, 112. 


Imperial civil service, 128. 

service troops, 148. 

Imprisonment, exemption from, of 
high officials, 251. 

India, definition of, 267, 268, 456. 

Indian waters, definition of, 203. 

Inheritance, law regarding, 390, 

392, 394 i Wh .^> 97 , 405- 

Tnnes, A. D., refcried to or quoted, 2. 

Insolvency, law of, for presidency 
towns, 93. 

Iiih rlopers, legislation against, 18, 
28, 33, 81, 90, 91. 

Interpellation in legislature, 120, 
212, 224, 349. 9 

Invasion, revenues may bo applied 
for repelling,»^vithout consent 
Parliament, 164. 

James I, charters of, 15, 16. ,, 

James II, charters of, 17, 22, 23. 

Jews, law regarding, 393, 397. 

.ludgo-advocate, first appointment 
of, 23. 

Judges, of high court, 129 ; subor- 
dinate, civil and criminal, 138 
14T. 

Judicial commissioners, 137, 270. 

Comm ittee. See Privy Counci 1 . 

Jury, trial by, 15, j6. 50, 138, 515. 

Justices of the ])ea(fO, first ap[)oint- 
nimit of, 34, 50; jurisdit'tion of, 
82, 138; need not be covenanted 
civilians, 84 ; jurisdiction over 
European British siil)Jects, 138. 


K. 

Kathiawar, British jurisdiction in, 
269, 461. 

Kaye, Sir J., refm rod to or quoted, 
15, 69, 92. 

Khojas, customs of inheritance, 405. 

L. 

Land, acquisition of, by natural- 
born subji^ct, 90 ; power of 
Secretary of State to buy or sell, 
170. t 

Landholders, represented on Bom- 
bay legislature, 342, 346. 

Law Commission, appointment of, 
89 ; d isappearance of, 95 ; work 

of, 396. 

member of council, 180, 181 ; 

seat in council, 328 ; a member 
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of* every select committee, ; 
chairman of select committee, 


332 - 

Leave of absence to members of 
council, 1 3.1, 229. 

Lecky, W. E. H., referred to or 
quoted, 39, 40, 42, 45. 

Lee-Warner, referred to or quoted, 
48, 142. 

Legal member of council, 85, 87, 94, 
498-500, 542 - 546 - 

Legislature. See Council (legisla- 
tive). 

Letters patent, of Jjigh courts, 106, 
351-386 ; ai)pointing bishop, 574 


593 - , 

Levant Company, 13, 14, 418-421. 
lioci Aftt, 393. 3 

Licences, for sale of spirituous 
liquors, 73 ; to non-oflicial Euro- 
peans in India, 77, 80, 90, 91. 
Lieutenant-go verlior, first nppoi nt - 


ment of, for North-Western Ero- 
vincas, 92; for Bongjil, 93; for 
the Punjab, 9.^ ; constitution of 
government, 99, 193-199; h'l* 
Burma, 117; constitution of legis- 
lature, 219-233; business at 
legislative meetings, 223-22O; 
salary, 276. 

Limitation Act, 396. 

Limits, power to alter, of pro- 
vinces, 197; of presidency towns. 


* 99 - 

Loans, prohibition against British 
subject lending to Native Slate, 
73, 261; power of Secretary of 
State to raise, 167. 

r^ocal Coverrunent, doiinitioii of, 
268, 270. 

London, venue for trial of crimes 
by officials, 261. 

Lyall, Sir A. C., referred to or 
quoted, 2, 1 1, 17, 69. 


M. 

Macaulay, History quoted, 28, 29 ; 
secretary to Boai'd of Control, 
84 ; first legislative member of 
council, 85 ; liead of Indian Law 
Commission, 90, 346; cliairinan 
of committee that framed regula- 
tions %r civil service examina- 
tions, 95. 

Madras, in seventeenth century, 18, 
19 ; municipality, 23-25 ; mayor’s 
court, 33; capture by French, 
34 ; sepoys first raised, 35 ; sub- 
ordinated to Bengal, 47, 167 ; 
government, 96; jurisdiction of 
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courts, 70 ; recorder’s court, 74 ; 
supreme court, 75 ; power to 
make regulations, 75 ; college, 79 ; 
regulations, 87 ; legislative power 
withdrawn, 87 ; bishopric, 92 ; 
representative member on gover- 
nor-generars council, 94; legis- 
lative power restored, 105; higli 
court, 106; cornmander-in chief 
abolished, 11 1; administration, 
117; legislature, 1 21; high court, 
129; governor and council ex- 
empted from original jurisdiction 
of high court, 131, 251; statf 
corps, 1 33 ; board of revenue, 136 ; 
subordinate eivil courts, 139 ; cor- 
respondence with Sei-reiary of 
State, 155; ('onstitution of gov- 
ernment, 191-T93; (‘Xtension of 
presidency town, 199 ; constitu- 
tion of legislature, 216, 217; 
business at legislative meetings, 
223-226; vaca 1 1 cy i n office of 
govmuior, 234 ; jurisdiction of 
high court, 243. 245 ; advocate- 
general, 255 ; ecclesiastical estal)- 
iishment, 255-259 ; Stale arn\st, 
265, 266 ; rules for nomination 
to Legislative council, 339-3 |i ; 
ebartev of high court, 351-372. 

Madras Regulations, 75, 87, 124. 

Magistrates, classification of, 139. 

Mahomedan law, criminal, 46, 3H8, 
3^’9) 393 ; rorsonal, 59, 126, 253, 
390-394,401,402,405 ; text-books, 
402 ; codification, 40.}. 

Maine, Sir 11 . S., quoted, 92, 108, 
1 1 7, 124, 181, 210, 214, 223, 251, 
40.S, 445 > 455 > 460. 

Maj()rity, age of, 400. 

Manufacturers, associations of, re- 
presi'uted on locjil legislatun's, 

339 > W, 344 j 346. 

Marine Service, organization of, 
HO, 203-209; Act, HO, 448. 

Marriage, law as to, 82, 3S9, 401. 

Martial law. Company fiist em- 
powered to exercise, 1 5. 

Massacliiisetts Company, 11. 

Mayne, J. J>., ridei ied to or quoted, 
249, 251, 252, 3S7. 

Mayor’s court, at Madras, 23-25 ; at 
Madras, Bombay, and Calcutta, 
3 . 3 , . 34 - 

Members of council. -Sec Council. 

Merchant Shipping Act, 448. 

Merchants, associations of, repre- 
sented on local legislatures, 339, 
342, 344 - 346- 

Metropolitan in India -Bishop of 
Calcutta, 256. 
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Military. See Army. 

Mill, James, examiner at the India 
House, 84, 92 ; History of India 
referred to, 44,53,71,72,77,78,252. 

— John Stuart, pleads cause of 

Company, 97. 

Ministers of Scotch Church to bo 
chaplains, 258. 

Misdemeanour, of Indian official 
triable in England, 52, 259, 261 ; 
loan to native prince by British 
subject, 261. 

Mogul, the Great, 1, 39, 490, 491. 

Monopoly of trade, 6, 26, 28, 76 ; 
India trade thrown open, 78, 80 ; 
China trade thrown open, 84. 

Montagu, incorporation of English 
Company by, 2 8 -30. 

Moral and Material Progress Re- 
port, 168. 

Morloy’s Digest of Indian Cases, i, 
5, 52, 255, 387, 388, 389, 391, .^94- 

Mortgage, power of Secretary of 
State to, 170. 

Mortmain Act, does not apply to 
India, 255, 388. 

Mosaic law for Jews in Aden, 397. 

Moiilrnein, judge of town, 141. 

Municipal councils, 137 ; repre- 
sented on local legislatures, 339, 
.34b 34b ,34^- 

Municipality, creation of, at Madras, 
in 1687, 23 ; at presidency towns, 
33? 34- 

Munsif, court of^ 139, 140, 

Mutiny, 97. 

• Acts, 36, 71, 74,83,93, loi, 133. 

Proclamation, 571-574. 

Myo-ok, court of, in Lower Burma, 
140. 

N. 

Native Christians, law regarding, 
39b 397- 

of India, definition, 239. 

States, general i)osition of, 

141 146 ; included in ^ India,’ 
268 ; inohibition of loans to, 261 ; 
British jurisdiction in, 441 463. 

Navy, Indian, abolition of, loi. 

Negotiable Instruments Act, 399. 

Nizamat Adalat, court of, estab- 
lished by Warren Hastings, 46; 
merged in high court, 106, j 29, 

Non-regulation provinces, 105, 135, 
277. 

North, Lord, author of Regulating 
Act, 43. 

North-Western Provinces, creation 
of, underliciitenant-govornor, 22 ; 
legislative council, 106^ rules 


for nomination to legislative 
council, 346-349 ; charter of high 
court, 372-3S6. 

Nuncoinar’s case, 34, 387. 

O. 

Offences by officials to be mis- 
demeanours, 259. 

Offices reserved to civil service, 
276, 277. 

Orders, of Secretary of State, 153- 
156; of governor-general, 1^)3; 
of governors of Madras and Bom- 
bay, 193. 

Ordinances in cases ^jf emergency, 
104, 1 2 1, 215. 

Ordinary meAbers of*couricil, if 
governor-general, 115, i Sq- t 89 ; 
of Governor of Madras or Bom- 
bay, 1 1 7, 192. . 

Ordination by bishop, 257. 

Orissa, ('xtent of, in Diwani^ grant, ^ 
,39- 

Oudh, chief commissioner of, 195. 

Estates Aci, 397. 

P. 

Parliament, first Act to regulate 
trade of Company, 28 ; monopoly 
of Company oxttmded, 32 ; first 
Army Act, 36 ; first recognition 
of territorial acquisitions of Com- 
pany, 41 ; Regulating Act, 43 52 ; 
Amending Act, 58-62 ; Pitt’s In- 
dia Act, 65- 69 ; renewals of 
charter, 72, 75, 84, 93 ; Govern- 
ment of India Act, 97-101 ; seat 
in Indian council disqualifies for, 
98, 1 1 3, 151 ; consent necessary 
for military operations beyond 
frontier, 114, 164; annual ac- 
counts to be presented 114 -167 ; 
Indian legislation may not affect 
certain A(;ts or general authority, 
120, 123, 202, 222. 

Parliamentary inquiries, 40, 58. 63, 

75 , «b 

Parsees, law regarding, 393, 394. 

Patents, riistriction on local legis- 
lature as to, 123, 222. 

Patna case, 57, 60, 249. 

Patronage, reserved to •dirdttors, 
69, 81, 85; regulated by Secretary 
of State," 1 35, 237. 

Peacock, Sir Barnes, minute on 
systems of legislation, 85, 181, 
542-548. 

Penal Code, 90, 389 ; restriction on 
local legislature, 222. 
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Pensions, of India Office, 157; of 
civil servant, 596. 

Persian coast, Indian law applied 
to, 425. 

Pitt’s East India Act of 1 78^, 65 69. 

Pleader, definition of, 241. 

Portuguese language, early use of, 
by Company’s scrvanfs, 19, 30. 

territory, not included in 

‘India,* 269. 

Post-office, restriction on local 
legislature, 222. 

Powers of attorney of Secretary 
of State, 166, 

Prerogative of Crown, 9, 28. 

Presents, prohibition against re- 
ceiving, 5, .59, 260, 595. 

Presidencies, Hmigal made su- 
premo over others, 47, 67, I90, 
576 , power to create new, 86 ; 
ambiguity of term, 117; civil 
servants still lippointed to, 593. 

Presidency magistrates, 138, 139. 

- t»>-wns, power to extend boun- 

daries of, 82, 199, 

President governor, 33, 44. 

of Hoard of Control, 69. 

of Council, 187, 188, 327. 

Princes. See Native States. 

Privy Council, appeal to, 33, 50, 

137. 3'^>8:37 i > 

Probate, jurisdiction of mayor’s 
court, 33. 

and Administration Act, 

398- 

Proceedings, of governor-general, 
183; of Governor of Madras and 
Bombay, 193. 

Proclamation of Queen after Mu- 
tiny, 57 i-.*); 4 . 

Property, may )je disposed of by 
Secrcitary of State, 170. 

Proprietors, Court of, originally 
styled general court, 7, 27 ; 

qualification, 27, 40, 44, 46 ; 

deprived of governing pov/ers, 66. 

Protectorates, law applied to, 53, 
427-441. 

Provinces, list of, 193- 199; defini- 
tion of, 268. 

Provincial civil service, 129. 

Public works, sixth member of 
council may be appointed for, 
^£9, y5» 

Punjab, lie utenant - governorship, 
94; legislative council, 106, 121 ; 
chief court, 137, 270; constitution 
of government, 193-199 ; con- 
stitution of l(‘gislaturo, 219 -223; 
business at legislative meetings, 
223 -226 ; customary law, 394, 399. 


Q. 

Quarter sessions at presidency 
towns, 34, 45, 50. 

Queen, govern nu^ht of India trans- 
ferred to, 98 ; empowered to 
assume title of Empress, 110 ; 
British India governed by and 
in name of, 147 ; Mutiny Procla- 
mation, 571 574. 

Questions in legislature, 120, 121, 
212, 214, 349. 

Quorum of council, of S(‘cretary of 
State, 153 ; of governor general, 
1S3 ; at legislative meetings, 30S. 

R. 

Race, no disqualification for office, 
9h 237, 528, 572. 

Railway jurisdiction in Native 
States, 459. 

Rangoon, n'corder of, 141. 

Recorder, first appointment of, at 
Madras, 24 ; at Madras and Bom- 
bay, 74; at Rangoon, 141. 

Registration of Rt'gulations in 
supnuno court, 51,61, 62, 75. 

Regulating Act of 1773, account 
43 52. 

Regulation provinces, 105, 135, 277, 

Rcgulafions, Bengal, 45,61, 62, 74, 
86, 104, 12 -1 ; Madras. 75, 87, 124 ; 
Bombay, 75, 87, i24,\393; for 
sclieduled districts, 108, 121, 

135, 213-215. 

Religion, no disqualification for 
official employ men t, 91, 237, 528, 
572 ; restriction on legislation as 
to, 120, 21 1 ; restriction on local 
b'gislaturo as to, 123, 222. 

Residencies, Bi itish jurisdiction in, 
459. 

Resignation of governor-general, 
53, 229. 

Ro venues of India, application of, 
162 ; control of Secretary of State 
in council, 163, 164; restriction 
on military operations beyond 
frontier, 164 ; accounts at bank, 
165 ; powers of attorney, 166 ; 
securities, 166 ; borrowingpowers, 
1O7 ; accounts to be laid before 
Parliaimmt, 167 ; audit. 168-170. 

Russell, Lord, judgement quoted, 
40S, 430. 

Russia Company, ^2. 

S. 

Sadr Adalat Courts, established by 
Warren Hastings, 46 ; merged in 
high courts, 106. 
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Salarios^ scale of, 22^, 276. 

Sanitation, early provision for, in 
presidency towns, 73. 

Sclied ■ .summary Icgis- 

laf - 125, 213-215. 

Sclioo ns for, 24, 

30, s . .. 

Sitotcli Ci, plains of, 258. 

Sea, offence.. ...niitted at, 409. 

Secret commiit<iO of directors ap- 
pointed, 06, 85 ; corre.sponding 
provision for Secretary of State, 
99, 154, 155; and for goveriior- 
geiHiral, 184. 

Secrets, coviiiiant by civilian not to 
divulge, 595. 

Secretariat X of India Ofiice, 114, 146 ; 
of CJovcrnmeiit of India, 116 ; of 
provinces, 1 36. 

Secretary of State, fir.si appoint- 
ment, 9<S -TOO ; po.sition, 148 ; 
establi.shment, 156 ; po\ver.s, J59. 
.See also Council of Secretary of 
State. 

Secretary, present at meetings of 
council, it 6; must .sign all ordens 
of governor-general, 183 ; must 
sign all orders of governors, 193. 

in legislative department, 

duties of, 328, 335, 336. 

Sel borne, Lord, judgement by, 
206. 

Select committee, appointed by 
Clive, 44, 46 ; of legislative coun- 

Seniority, promotion by, 44, loi, 
J02. 

Separate voyages of original Com- 
pany, 14. 

Sepoys, first raised at Madras, 35, 
271. 

Sessi o n s j u d ge, 1 3 8 . 

Sick l<;ave, for imunbers of council, 
134, 229; ngulations by Secretary 
of State, 13.^, 237. 

Simla, summer head-quarters of 
Government of India, 117. 

Singapore, under jurisdiction of 
Com|)ariy, 83, 90 ; removed from 
I5riti.sh India, 2O9. 

Skinner’s case, 33. 

Slav(*rv, abolition of, in British 
India, 92, 519, 520. 

Slave Ti ade Act, 41 1, 449. 

Smith, Thoinuis, lirst governor of 
Company, 5, 13, >168. 

Sovereignty, divisibility of, 460. 

Specific Kelicf Act, 396. 

Spheres of infiuenco, distinguished 
from protectorate, 431. 

Staff corps, 1 33. 


Stanley, Lord (Earl Derby), 9?. 
State prisoners, 265, 266. 

States. See Native States. 
Statutory civilians, 109, 239, 

rules, 125, 327-350. 

Stephen, Sir J. Fitzjames, referred 
toorquoted, 52, 53, 56, 60,61, 105, 
^ 226, 249, 252, 411-413, 429, 445. 
Stoki’is, Whitley, referred to or 
quoted, 255, 388. 

Stowell, Lord, quoted, 255, 417. 
Straclioy, Sir J., quoted, 112, 128, 
'.S 3 , '.36, 137, I 3 'S ' 4 ^ 145- 

Siibonlinate civil judges, 139. 
Succession, law regarding, 390, 

392, .394, .396, 397, v 405 - 

- — Act, 396. *■ 

Summary of t'jfistihg la«,v, Ii2-I4i» 
Supreme court, at Calcutta, 48-50, 
52, 56 61, 75 ; at Madras, *^5 ; at 
Bombay, 83; all merged inhigli 
courts, 106. * 

Surat, factojy at, 21. 

Suzerainty of Queen over ^Native 
States, 26s. 

T. 

Table of comparison between sta- 
tutory enactments and digest, 
278-326. 

Taxation, restriction on local legis- 
lature, 221. 

Tea trade, reserved to Company, 
76, 78, 80 ; finally witlidrawn, 85. 
Telegraph, ri^striction on local 
legislature, 222. 

Temporary appointments, 223-237. 
Tenancy of agricultural land, law 
reganling, 400. 

Territorial acquisitions. See Cession 
of territory. 

waters, jurisdiction over, 247, 

269. 

Title Einpniss of India, no. 

Todd’s Parliamentary Government. 
275- 

Torts, law of, 400. 

’J’own clerk of Madras, 24. 

Tradei’s, associations of, ropr(‘- 
sented on local legi.slatures, 339, 
.342, 3-H» 34^). 

Trading, proliibition against, by 
ofiicials, 45, 259, 260 ; ^ovoi^ant 
against, 595. 

Transfer of Property Act, 399. 
Treaties, restriction on power of 
governor-general to make, 189; 
incapacity of local Government 
to make, 190. 

Tributes, 163. 
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Trusts Act, 400. 

Tapper, C. L., reforrod to or quoted, 
M2,I44»387- 

U. 

Under Secretaries of State, salaries, 
149. 

United Company, formation of, .^i, 
32. 

Universities, represented on local 
legislatures, 339, 342, 344, 346. 

V. 

Vacancy, in council of Secretary of 
State, 149; in otIic(‘ ctf governor- 
general 2J3, 234 ; ill <»tlftce of 

' CovernoT of Mad^'as or Bombay, 
234^ in council of governor- 
genend or governor, 235 ; in 
legislative councils, 236. 

Vernacular language, Bills and 
Acts to 1)0 publislH'd in, 331, 334. 

Vico-ph^sident, of council of gover- 
nor-g<'neral, 72 ; of council of 
Secretary of State, 152. 

Viceroy, title of, 179, 571. 

Visitations of bishops, exjienscs to 
be paid out of rc'venue, 259. 

Voluntc'ors, first authorization of, 
83 ; commissions to, 273. 

Act, 133. 


607 


W. 

War, provision'" regard 

to Secret*' » *55 i 

rc‘stricti< ^ernor- 

geiieral t ; ; inca- 
pacity of lo .ninent Ui 

make, 190. 

Wards, legislation afifociing, 400. 

Warrant of appointiiuuit of viceroy, 

S74-57<)- 

Westlake, referred to or quoted, 
142, 407, 423, 42S, 434, 449. 

Wheeler, Talboys, quoted, j8. 

Wills by Hindus, 397, 398. Ser 
also Probate. 

Wilson, Sir B. K., referred to or 
quf)ted, 3S7, 3S9, 393, 40.1, 405. 

Wood, Sir Charles (Lord Halifax ', 
dispatches referred to or (piotod, 
loj, 103, 212, 213, 216, 222, 273; 
speecli in Parliament on Indian 
Councils Act, 549 -35S ; minute 
accompanying Indian Councils 
Act, 55 '^“ 57 ®* 

Writer, former name of civil ser- 
vant, 44. 

Z. 

Zanzibar, application of Indian 
law to, 425. 
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